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DI8T. 
l8t— Philadelphia  County. 

Courts  of  Common  Pleas. 
No.  1:  Joseph  Allison,  P.  J.;  Cbaig  Biddlb  and  F.  AmAdAr 

BbAgy,  JJ. 
No.  2:  J.  I.  Clark  Hare,  P.  J.;  D.  Nbwlin  Fell  and  Samuel  W. 

PeNNYP  ACKER,  J  J. 

No.  8:  Thomas  E.  Finlstter,   P.  J. ;  James  Gay  Gordon  and 

Henry  Reed,  J  J. 
No.  4:  M.  Russell  Thayer,  P.  J.;  Michael  Arnold  and  Robert 

N.  WiLLSON,  JJ. 

OrpJiant?  Court 
William  B.  Hanna,  P.  J.;  William  N.  Ashman,  Clement  K 
Penrose  and  Joseph  C.  Ferguson,  JJ. 

2d— Lancaster  County. 

John  B.  Ltvtnqston,  P.  J. ;  David  McMullen,  J. 
3d— Northampton  County. 

W.  W.  Schuyler,  P.  J. ;  Howard  J.  Reedbr,  J. 
4th— Tioga  County. 

John  I.  Mitchell,  P.  J. 
5th— AUe^^eny  County. 

Courts  of  Common  Pleas, 
No.  1:  Edwin  H.  StowE,  P.  J.;  Frederick  H.  Collier  and  Jacob 

F.  Slagle,  JJ. 
No.  2:  Thomas  Ewing,  P.  J.;  John  W.  F.  White  and  Christo- 
pher Magbe,  J  J. 
No.  3:  JobnM.  Kennedy,  P.  J.;  William  D.  Porter  and  Samuel 
A.  McCLtJNO,  J  J. 

Orphan^  Court 
William  G.  Hawkins,  Jr.,  P.  J.;  James  W.  Oyer,  J. 
6th— Erie  County. 

Frank  Gunnison,  P.  J. 
7th— Bucks  County. 

Harman  Yerkbs,  p.  J. 
8th— Northumberland  County. 

Clinton  R.  Savidge,  P.  J. 
9th— Cumberland  County. 

Wilbur  F.  Sadler,  P.  J. 
10th— Westmoreland  County. 

LuoiBN  W.  Doty,  P.  J. 
11th— Luzerne  County. 

Court  of  Common  Pleas. 
Charles  E.  Rice,  P.  J. ;  Stanley  Woodward  and  John  Lynch,  J  J. 
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Orphaned  Court. 

Daniel  L.  Rhone,  P.  J. 
12th — Dauphin  County;  Lebanon  County  attached. 

John  W.  Simonton,  P.  J. ;  John  B.  McPhbrson,  J. 
13th— Bradford  County. 

Benjamin  M.  Peck,  P.  J. 
I4th — ^Fayette  County;  Greene  County  attached. 

Jambs  Inghram,  P.  J. ;  Nathaniel  Ewing,  J. 
15th— Chester  County. 

William  B.  Waddell,  P.  J. ;  Jobeph  Hemphill,  J. 
10th — ^Bedford  County  and  Somerset  County. 

J.  H.  LONOBNECKER,  P.  J. 

17th — Butler  County;  Lawrence  County  attached. 

Aaron  L.  Hazen,  P.  J.;  John  McMichaei^  J. 
18th — Clarion  County;  Jefferson  County  attached. 

£.  Heath  Clark,  P.  J. 
19th— York  County. 

James  W.  Latimer,  P.  J. ;  John  W.  Bittbnger,  J. 
20th — Union  County,  Snyder  County  and  Mifflin  County. 

Harold  M.  MoClure,  P.  J. 
2l8t— Schuylkill  County. 

Cybus  L.  Pershing,  P.  J.;  Oliver  P.  Becutel  and  David  B. 
Green,  J  J. 

22d  —  Wayne  County  and  Pike  County. 

Henry  M.  Skely,  P.  J. 
28d  —  Berks  County. 

Court  cf  Common  Pleas, 

Jambs  N.  Ermbntrout,  P.  J. ;  Gustav.  A.  Endlich,  J. 

Orphanf^  Court,  ' 

H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

John  Dean,  P.  J. 
25th— Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th— Columbia  County  and  Montour  County. 

E.  R.  Ikblbr,  p.  J. 
27th— Washhigton  County. 

John  Add.  McIlvaine,  P.  J. 
28th— Venango  County. 

Charles  E.  Taylor,  P.  J. 
29th — Lycoming  County. 

John  J.  Metzger,  P.  J. 
30th— Crawford  County. 

John  J.  Henderson,  P.  J. 
8l8t— Lehigh  County. 

Edwin  Albright,  P.  J. 
82d — Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
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33d  —Armstrong  County. 

CAI.VIN  Ratbuhn,  P.  J. 
34th— Susquehanna  County. 

Danibl  W.  Sbablb,  p.  J. 
85th — ^Mercer  County. 

S.  S.  Mehabd,  p.  J. 
36th— Beayer  Coiuity. 

John  J.  Wickham,  P.  J. 
37th— Warren  County  and  Forest  County. 

Charles  H.  Noyks,  P.  J. 
88th— Montgomery  County. 

Aabon  S.  Swartz,  p.  J. ;  Henry  K.  Weand,  J. 
89th — ^Franklin  County. 

John  Stewart,  P.  J. 
40th— Indiana  Coimty. 

Harry  White,  P.  J. 
4l8t — Juniata  Coimty  and  Perry  County. 

Jeremiah  Lyons,  P.  J. 
42d  —  Adams  County  and  Fulton  County. 

Wllmam  McClean,  p.  J. 
43d — Carbon  County  and  Monroe  County. 

Samuel  S.  Dreher,  P.  J. 
44th— Wyoming  County  and  Sullivan  County. 

John  A.  Sittser,  P.  J. 
45th — Lackawanna  County: 

Robert  Wodbow  Archbald   P.  J. ;  John  P.  Connolly  and  Fred- 
erick W.  Gunster,  J  J. 

46th— Clearfield  County. 

David  L.  Erebs,  P.  J. 
47th— Cambria  County. 

A.  V.  Barker,  P.  J. 
48th— McEean  County;  Potter  Coimty  attached. 

Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th— Centre  Coimty  and  Huntingdon  County. 

Austin  O.  Furst,  P.  J. 
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Blood,  Appellant,  v.  Ludlow  Carbon  Black  Co.,  Ltd. 

Partner8hip — Inventions  qf  the  firm — Ownership. 

In  the  absence  of  an  agreement  or  intent  oi  the  partners  to  the  contrary, 
an  inyention  which,  in  its  nature,  origin  and  progress,  was  directly  witain 
the  line  of  the  partnership  enterprise  and  which  was  the  product  of  the 
joint  labor  of  the  members  of  the  firm,  is  partnership  proper^. 

Poartnership  ayreemen  t — Invention — Ownership, 

A  partnership  agreement,  providing  that  the  tools,  machinery,  fixtures, 
stock  and  supplies  now  on  hand  and  belonging  to  said  firm  shall  be  taken 
and  deemed  the  capital  of  the  firm,  each  owning  the  undivided  one  half 
thereof,  will  not  prevent  such  invention  from  becoming  partnership  pro- 
perty, where  the  partners  further  agree  not  to  "exercise  or  follow  the 
said  trade  or  any  other  to  their  private  benefit  or  advantage,  but  do  their 
endeavors  as  best  they  can  to  the  utmost  of  their  skill  and  ability  for  their 
mutual  advantage,  with  the  stock  as  aforesaid  and  the  increase  thereof ;  ^' 
with  a  further  provision,  that  **  should  either  of  said  parties  die  during 
'  the  continuance  of  this  agreement,  his  interest  in  said  partnership  shall 
pass  to  and  become  the  property  of  the  surviving  partner,  unless  one  of 
said  parties  shall  marry,  in  which  case  this  clause  in  the  contract  shall 
become  void." 

Equity — Amendments  — Partnership  invention — Decree  for  account. 

Where  a  bill  in  equity  averred  that,  in  such  a  case,  after  the  death  of 

one  of  the  partners,  the  administrator  of  the  deceased  partner,  who  was 

also  his  father,  assigned  his  interest,  as  administrator  and  heir,  to  a  third 

party  who  had  notice  of  the  claim  of  the  sui-viving  partner,  and  prajring 

Vol.  cl— 1  *  (1) 
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2  BLOOD  V.   LUDLOW  CARBON  BLACK  CO.    [150 

Syllabus— Statement  of  Facts.  [May  30, 

for  a  cancellation  of  the  assignment,  in  such  case  an  amendment  praying 
an  accomit  will  be  allowed,  after  hearing  before  a  master. 

Argued  May  4, 1892.  Appeal,  No.  18,  July  T.,  1892,  from 
decree  of  C.  P.  Warren  Co.,  Dec.  T.,  1889,  No.  41,  dismissing 
bill  for  cancellation  of  assignment  of  patent,  and  refusing 
amendment  to  bill  for  account,  etc.  Before  Paxson,  C.J., 
Stbrrbtt,  Gebbn,  McCollum  and  Mitchell,  JJ. 

The  master,  J.  H.  Donly,  Esq.,  found,  in  effect,  the  follow- 
ing, among  other  facts :  On  Dec.  17, 1883,  the  plaintiff,  Arthur 
R.  Blood,  and  his  brother  Homer  E.  Blood,  entered  into  writ- 
ten articles  of  copartnership  for  the  manufactut'e  and  sale  of 
cai'bon  black,  under  the  name  of  the  Eagle  Mfg.  Co.  The 
articles,  after  stating  the  objects  of  the  partnership  as  recited 
in  the  opinion  of  the  Supreme  Court,  provided  that  ^^  the  tools, 
machinery  and  fixtures  and  stock  and  supplies  now  on  hand 
and  belonging  to  the  said  firm  shall  be  taken  and  deemed  the 
capital  of  the  said  firm  by  the  parties  hereto,  each  owning  the 
one  half  undivided  part  thereof."  The  further  provisions  of 
the  partnership  articles  are  recited  in  the  opinion  of  the  Su- 
preme Court.  This  partnership  continued  until  the  death  of 
Homer  in  Dec,  1885.  During  the  existence  of  the  partneiv 
ship  and  some  time  after  its  formation,  Arthur  and  Homer, 
with  the  assistance  of  their  brother  Bryant  H.  Blood,  who  was 
in  the  employ  of  the  partnership,  made  and  put  in  use  an  in- 
vention for  the  manufacture  of  carbon  black.  Homer  E.  Blood 
died  unmarried  and  without  issue.  Erastus  R.  Blood,  his 
father,  took  out  letters  of  administration  on  his  estate.  The 
plaintiff  Arthur  R.  Blood,  Bryant  H.  Blood,  and  Erastus  R. 
Blood,  as  administrator  of  Homer  E.  Blood,  made  application 
for  letters  patent  on  the  invention  mentioned  ;  but,  before  the 
application,  and  after  Homer's  death,  Bryant  H.  had  assigned 
his  interest  to  the  plaintiff ;  and,  on  Aug.  7,  1888,  the  letters 
patent  were  issued  to  the  plaintiff  and  Erastus  R.  Blood  as 
administrator  of  Homer.  Aug.  16,  1888,  Erastus,  as  adminis- 
trator, and  also  individually,  under  his  hand  and  seal,  assigned 
his  undivided  one  third  of  the  patent  to  the  defendant,  who 
had  notice  of  plaintiff's  claim. 

The  bill  alleged  that,  by  the  articles  of  partnership,  "  all  in- 
ventions pertaining  to  and  useful  in  said  copartnership  busi- 
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1892.]  Statement  of  Facts. 

ness  made  by  the  said  Homer  E.  Blood,  prior  to  his  death, 
individually,  or  jointly  with  others,  became  and  were  then  and 
there  lawfully  vested  in  your  orator,"  and  prayed  that  the  as- 
signment thus  made  be  declared  null  and  void  and  that  the 
same  be  delivei*ed  to  the  plaintiff  to  be  canceled.  Answer 
and  replication  were  duly  filed.  • 

The  master  reported  that  the  plaintiff,  on  the  death  of  Homer, 
acquired  no  further  right  or  interest  to  the  invention  and  the 
patent,  under  the  agreement  of  partnership. 

After  the  master  had  filed  his  original  report  and  upon  the 
argument  of  the  exceptions  thereto  before  the  court,  the  plaint- 
iff asked  leave  to  amend  the  bill :  (1)  So  as  to  aver  that  the 
invention,  which  is  the  subject  of  the  suit,  became  the  property 
of  the  partnership  composed  of  himself  and  Homer  E.  Blood, 
by  express  agreement  of  the  partners.  (2)  So  as  to  aver  cer- 
tain facts  whereon  to  base  a  prayer  for  an  account.  (3)  So  as 
to  aver  certain  facts  whereon  to  base  a  prayer  for  a  contribution 
to  the  expenses  paid  by  the  plaintiff  in  procuring  letters  patent 
for  said  invention.  (4)  So  as  to  aver  facts  to  show  that  de- 
fendants are  estopped  from  claiming  title  to  said  invention,  or 
an  interest  therein. 

The  court,  Mbhabd,  P.  J.,  of  the  36th  judicial  district, 
specially  presiding-,  in  an  opinion  filed,  held  that  the  first  amend- 
ment should  be  allowed,  on  payment  of  certain  costs,  but  re- 
fused the  others,  under  the  Act  of  May  4,  1864,  §  2,  P.  L.  775, 
Purd.  701,  pi.  68,  and  March  22, 1806,  §  6, 4  Sm.  L.  329,  Purd. 
92,  pi.  1,  as  they  did  not  "  affect  the  merits  of  the  matter  in  con- 
troversy." 

On  re-hearing  Bryant  H.  Blood  wa&  the  only  witness  called, 
and  he  testified  that  the  partnership  agreement  was  drawn  as 
it  was  to  prevent  their  father  inheriting  on  the  death  of  either 
partner.  As  to  the  title  to  the  patent  in  dispute,  he  testified : 
^  It  was  concluded  that  it  would  be  necessary  for  all  three  of 
us  to  join  in  the  application  for  a  patent,  if  the  patent  were 
ever  applied  for,  as  joint  inventors,  and  that  we  should  all  as- 
sign to  the  partnership  of  A.  R.  and  H.  E.  Blood.  It  was  evi- 
dent from  their  [the  partners']  conversation  that  it  [the 
invention]  was  partnership  property."  He  also  testified,  in 
effect,  that  he  was  in  the  employ  of  the  firm  and  helped  and 
contributed  to  the  success  of  the  patent,  and  his  brothers, 
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A.  R.  and  H.  E.  Blood,  paid  him  and  sent  him  through  col- 
lege, as  a  compensation,  and  that  his  expenses  at  college  were 
paid  by  the  firm,  and  so  appeared  on  the  firm  books ;  and  after 
Homer's  death  his  expenses  were  paid  by  Arthur. 

The  master,  in  his  supplemental  report,  reviewing  this  testi- 
mony, said :  Bryant  ^^  seemed  a  very  candid  witness ;  but  his 
testimony  altogether  failed  to  support,  sustain  or  establish  the 
added  averment  set  forth  in  plaintiffs  bill,  as  amended."  The 
master  found  against  the  plaintiff  and  recommended  that  the 
bill  be  dismissed. 

The  court,  in  an  opinion,  dismissed  exceptions  to  the  report 
of  the  master,  holding,  in  effect,  that,  as  the  articles  of  part- 
nership designated  material  substances  as  the  partnership  pro- 
perty, the  *'*'  increase  '*  would  be  of  like  kind,  but  this  would 
not  include  an  invention.  The  court  directed  a  decree  dis- 
missing the  biU. 

JErrors  assigned  were  (1)  not  allowing  all  the  proposed  amend- 
ments ;  (2)  affirming  the  master's  conclusion  that  Homer's  in- 
terest in  the  patent  passed  to  his  father,  as  his  administrator 
and  heir ;  (3)  holding  that  the  invention  was  not  partneKship 
property  and  as  such  passed  to  the  surviving  partner;  (4)  not 
directing  defendant  to  reconvey  the  one  third  interest  to  plaint- 
iff; and  (5)  dismissing  the  bill;  the  assignments  not  quoting 
the  record. 

J,  (7.  Sturgeon  and  Samuel  T.  NeilU  for  appellant. 

Wm,  D.  Brown^  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  May  30, 1892. 

Whether  a  partnership  firm,  being  in  law  an  entity  distinct 
from  the  members  that  compose  it,  and,  like  a  corporation,  having 
no  soul,  can  discover  or  invent  anything,  in  the  sense  discussed 
by  the  learned  master,  is  a  metaphysical  subtlety  over  which  we 
need  spend  no  time.  As  a  practical  question  in  the  administra- 
tion of  the  law,  a  firm  may  as  well  be  said  to  invent  a  machine  as 
to  invent  a  new  enterprise  or  a  new  trade  name,  or  anything  else 
in  its  business.  All  operations  and  ventures  by  a  fii*m  are  pro- 
ducts of  the  mind  of  one  or  more  of  the  members ;  the  firm, 
as  a  separate  entity,  has  no  more  mind  to  conceive  and  carry 
out  a  purchase  of  merchandise  in  one  market  and  a  sale  in  an- 
other, than  it  has  to  conceive  a  mechanical  idea  and  embody 
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it  in  a  machine.  The  minds  are  individual,  but  the  results 
are  joint,  and  the  results  of  joint  action  of  the  members  are 
i^esults  of  action  by  the  firm,  and  if  in  the  course  of  the  part- 
nership business,  the  result  becomes  partnership  property. 

In  the  present  case  the  two  partners  owned  certain  machinery 
as  part  of  their  business  plant.  It  was  admittedly  partnership 
property.  To  this  machinery  the  two  partnera,  and  another 
brother  as  an  employee,  from  time  to  time  invented  improve- 
ments, each,  as  found  by  the  master,  ^^contributing  some  feature 
or  features  of  invention  to  these  improvements ;  and  from  time 
to  time  A.  R.  and  H.  E.  Blood  (the  partners)  changed  and 
conformed  the  machinery,  in  use  at  their  said  works,  to  these 
imj)rovement8."  Here  was  the  direct  product  of  joint  labor  on 
the  partnership  property  in  the  prosecution  of  the  partnership 
business,  resulting  in  partnership  profit.  It  does  not  admit  of 
doubt  that  the  whole  operation  from  its  inception  was  a  part- 
nership affair,  and  its  result  was  partnership  property.  The 
learned  court  below  conceded  that  the  machinery  resulting 
from  the  combined  work  was  partnership  property,  but  drew  a 
distinction  in  this  I'espect  between  the  machinery  itself  and  the 
mechanical  idea  which  produced  it.  There  is  no  substantial 
basis  for  such  a  distinction ;  one  was  as  much  the  joint  produc- 
tion of  the  partners*  minds  as  the  other  was  of  their  hands ; 
both  were  equally  in  the  line  of  the  business,  and  the  partners 
themselves  treated  them  as  alike  joint  property.  In  the  ab- 
sence of  any  agreement  or  intent  of  the  partners  to  the  con- 
trary, the  general  principles  of  partnership  would  require  us  to 
hold  that  the  invention,  as  well  as  the  resulting  machine,  wa^ 
part  of  the  partnership  business  and  property.  So  far  from  any 
such  intent  appearing,  the  written  articles  of  partnership,  and 
the  conduct  of  the  partners,  if  not  their  express  agreement^ 
unite  to  establish  an  actual  intent  in  entire  accord  with  thai 
which  the  law  presumes.  If  it  were  needed,  we  should  have 
no  hesitation  in  reaching  this  conclusion  on  the  testimony  of 
Bryant  Blood  to  an  express  agreement  as  to  this  very  inven- 
tion. He  was  one  of  the  joint  inventors  and  brother  of  the 
other  two.  He  was  also  one  of  the  patentees,  but  he  honestly 
assigned  his  nominal  interest  to  his  brother  Arthur,  the  surviv- 
ing partner,  diereby  recognizing  it  as  partnership  property^  an 
aet  in  itself  of  great  weight  as  evidence  of  the  truth  of  that 
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olaim.  The  master  gays  '*he  seemed  a  very  candid  witness," 
and  he  certainly  was  in  position  to  know  all  about  the  sub- 
ject. But  it  is  not  necessary  to  go  into  an  examination  of  his 
testimony,  since  the  articles  of  partnership  themselves  lead  to 
the  same  conclusion.  By  them  the  brothers  associated  them- 
selves "  in  the  art  or  trade  of  manufacturing,  selling,  vending 
and  retailing  all  sorts  of  wares,  goods  and  commodities  be- 
longing to  the  trade  or  business  of  manufacturers  of  gas  black, 
etc.,'*  and  they  agreed  not  to  "  exercise  or  follow  the  said  trade 

or  any  other  to  their  private  benefit  or  advantage,  but do 

their  endeavors  as  best  they  can  to  the  utmost  of  their  skill  and 
ability  for  their  mutual  advantage,  with  the  stock  as  aforesaid 
and  the  increase  thereof."  The  community. of  interest  intended 
to  be  created  is  further  shown  by  this  very  notable  provision  : 
"  Should  either  of  said  parties  die  during  the  continuance  of 
this  agreement,  his  interest  in  said  partnership  shall  pass  to  and 
become  the  property  of  the  surviving  partner,  unless  one  of 
said  parties  shall  marry,  in  which  case  this  clause  in  this  con- 
tract shall  become  void.'*  Nothing  could  be  clearer  than  the 
intent  that  whatever  was  done  by  joint  efforts  for  the  joint 
benefit  should  not  only  be  joint  property  during  the  life  of  both, 
but  also,  except  in  the  contingency  of  marriage,  should  become 
the  property  of  the  survivor.  The  learned  judge  below  was 
influenced  by  the  consideration  that  the  invention  was  not  in 
the  minds  of  the  partners  when  the  agreement  was  made.  But 
neither  was  the  new  machinery,  which  was  undoubted  firm 
property ;  neither  was  any  particular  new  venture  in  the  busi- 
ness which  was  the  result  of  joint  suggestion  or  action.  What 
were  in  their  minds  were  results,  not  means.  The  latter  were 
necessarily  left  to  the  future,  but  to  them  they  pledged  their 
mutual  endeavors,  their  skill  and  ability,  and  the  results  were 
to  be  for  their  mutual  advantage. 

As  already  discussed,  this  invention,  so  far  as  it  had  gone 
during  Homer's  life,  was  the  joint  production  of  their  united 
brains,  industry  and  skill,  in  the  very  business  of  the  partner- 
ship. No  question  arises  of  extraneous  individual  effort  of  one 
partner,  or  of  an  invention  outside  of  the  line  of  the  partner- 
ship business.  The  invention,  in  its  nature,  its  origin  and  its 
progress,  was  directly  within  the  line  of  the  partnership  enter- 
prise, and  was  partnership  property.     As  such  it  passed,  by  the 
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agreement,  to  the  surviving  partner  as  his  own  property,  and, 
of  course,  without  any  duty  to  account  to  the  father  as  the  legal 
distributee  of  Homer's  estate.  The  instrument  was  proved  as 
a  will,  and  perhaps  it  was  convenient  to  have  it  in  that  form 
for  the  guidance  of  the  administrator's  account,  but  it  passed 
the  title  to  Homer's  interest  in  the  partnership  as  an  agree- 
ment, not  as  a  will.  It  operated  from  its  date,  not  from  the 
death  of  Homer,  though  that  was  the  event  on  which  the  title 
was  to  pass.  This  provision  would,  by  its  own  terms,  have 
been  canceled  by  the  marriage  of  either  partner,  or  the  whole 
agreement  could  have  been  terminated  by  the  dissolution  of  the 
firm,  but,  failing  either  of  these  events,  the  provision  for  the 
passing  of  the  whole  property  to  the  survivor  was  as  binding 
and  irrevocable  as  any  other  part  of  the  contract.  It  had  none 
of  the  ambulatory  character  of  a  will. 

It  follows,  therefore,  that  Erastus  Blood  had  no  proprietary 
interest  at  all  in  the  invention,  either  as  administrator  or  as 
fiither  of  Homer.  He  was  joined  in  the  letters-patent  by  rea- 
son of  the  requirements  of  the  statutes,  but  his  title  was  a  dry 
trust  for  the  surviving  partner,  who  was  the  real  owner :  U.  S. 
Rev.  Stat,  §4896;  N.  W.  Extinguisher  Co.  v.  Phila.  Co.,  1 
Baun.  &  iVrden,  177.  The  defendants  therefore  took  no  title 
by  the  assignment  from  him,  for  he  had  none  to  give,  and,  as 
the  master  has  found  that  they  took  with  notice  of  complainant's 
rights,  they  should  be  held  liable  to  an  account,  and  the 
amendment  adding  a  prayer  to  that  effect  should  have  been 
allowed. 

The  decree  is  reversed,  the  bill  reinstated,  the  amendment 
praying  an  account  allowed,  and  the  record  remitted,  with 
directions  to  enter  a  decree  for  an  account  and  such  other  re- 
lief as  may  be  required  to  carry  out  the  views  indicated  in 
this  opinion. 
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Fidelity  Title  &  Trust  Co.,  for  use  v.  Peoples  Natural 
Gas  Co.,  Appellant. 

Fire  Insurance — Release — Parol  evidence  to  explain  written  agreement. 
The  use  plaintiff,  under  stress  of  suit  by  the  nominal  plaintiff,  paid  a  fire 
loss  resulting  from  alleged  negligence  of  the  defendant  by  which  an  ex- 
plosion of  natural  gas  occurred  which  damaged  and  set  on  fire  the  property 
of  the  nominal  plaintiff.  The  nominal  plaintiff,  in  consideration  of  a  sum 
named,  released  the  defendant  "  from  all  claims  of  every  kind  arising  out 
of  the  explosion,  it  being  understood  that  the  release  did  not  affect  the 
claim  of  the  property  owners  against  insurance  companies  for  loss  occa- 
sioned by  fire»  and  which  claim  the  property  owner  shall  be  entitled  to 
receive  in  addition  to  and  independently  of  the  sum  paid  by  the  defendant.** 
Heid  that  the  release  was  no  bar  to  an  action  by  the  use  plaintiff  to  re- 
cover the  amount  of  the  fire  damages  from  the  defendant;  and  parol 
evidence  was  inadmissible  to  show  that  the  intention  of  the  parties  was 
to  bar  a  recovery  for  damages  by  fire  as  well  as  by  explosion. 

Subrogation  of  insurer  to  rights  of  insured — Right  to  sue — Practice. 

An  insurance  company  can,  in  such  case,  maintsdn  a  suit  in  the  name 
of  the  insured  for  the  loss  from  fire  paid  by  it,  without  an  assignment  of 
the  claim  or  formal  order  of  subrogation  to  its  rights,  against  a  party 
whose  negligence  it  is  alleged  caused  the  fire. 

Argued  Oct  29,  1891.  Appeal,  No.  144,  Oct.  T.,  1891,  from 
judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June  T.,  1891,  No.  161, 
on  verdict  for  plaintiff  in  trespass,  for  negligence  in  causing 
damages  by  fire.  Before  Paxson,  C.  J.,  Stbrrett,  Greek, 
Williams,  McCollum  and  Mitchell,  JJ. 

The  action  was  brought  in  the  name  of  "the  Fidelity  Title 
&  Trust  Co.,  trustees  of  the  estate  of  Jas.  Patterson  deceased, 
for  use  of  Ins.  Co.  of  North  America,"  to  recover  from  de- 
fendant the  amount  paid  by  the  use  plaintiff  to  the  Fidelity  Co. 
upon  a  policy  of  fire  insurance  on  the  Patterson  block,  in  Pitts- 
burgh. 

The  evidence,  on  the  trial  before  Slaole,  J.,  was  to  the 
effect  that  the  use  plaintiff  and  other  insurance  companies  had 
issued  policies  on  the  Pattei-son  block.  On  Oct.  19,  1887,  an 
explosion  of  natural  gas  occurred  there,  which  caused  damage 
to  persons  and  property  by  the  explosion  and  by  fire. 
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On  Dec.  30,  1887,  the  following  agreement  was  signed : 

"It  is  agreed  by  and  between  the  Fidelity  Title  &  Trust  Co. 
as  trustee  of  the  Patterson  property,  and  The  People's  Natural 
Gas  Co^  as  follows : 

"  The  said  first  party  in  consideration  of  the  payments  here- 
inafter mentioned  by  the  said  second  party  to  be  made,  do 
hereby  release  and  acquit  the  said  second  party  from  and 
against  all  claims  and  demands  of  every  kind  of  the  said  first 
party,  arising  out  of  or  occasioned  by  the  explosion  in  the 
Patterson  block  on  Oct.  19,  1887,  including  claims  for  loss  or 
suspension  of  I'ent  by  the  tenants  of  said  first  party. 

"  In  consideration  of  said  release  and  acquittance,  the  said 
second  party  agmes  to  pay  the  sum  of  three  thousand  two 
hundred  and  fifty  dollars  ($3,250),  payable  one  thousand  dol- 
lars in  cash  on  the  signing  of  this  agreement,  and  the  balance 
in  a  negotiable  note  at  six  months,  endorsed  by  J.  N.  Pew, 
the  discount  on  said  note  to  be  paid  on  the  signing  of  this 
agreement. 

"  And  the  said  second  party  further  agrees  to  cause,  at  its 
own  expense,  the  entrance  or  approach  to  the  Bijou  Theatre, 
in  the  said  Patterson  block,  to  be  fully  repaired  and  the  orna- 
mentation and  fixtures  thereof  to  be  restored,  and  in  all 
respects  to  make  said  entrance  and  everything  therewith  con- 
nected in  as  good  a  condition  as  they  were  just  before  the  said 
explosion  on  Oct.  19, 1887.  The  said  work  and  repairs  to  be 
done  and  completed  within  thirty-five  days  from  the  date 
hereof.  The  said  first  party  agrees  to  pay  said  second  party 
ten  per  cent,  of  the  actual  cost  of  said  repairs  upon  the  pay- 
ment by  said  second  party  of  the  note  above  referred  to. 

"  It  is  understood  that  the  foregoing  settlement  and  release 
do  not  affect  the  claim  of  said  fii'st  party  against  insurance 
companies  for  loss  occasioned  by  fire,  and  which  claim  said 
first  party  shall  be  entitled  to  receive  in  addition  to  and  inde- 
pendently of  the  sum  paid  by  second  party." 

The  agents  of  the  Fidelity  Title  &  Trust  Co.  appraised  the 
total  loss  by  fire  at  $1750.99,  of  which  the  proportionate  share 
of  the  Ins.  Co.  of  North  America  was  fixed  at  $175.13.  This 
amount  with  interest  ($182.80)  was  recovered  Oct.  19, 1888, 
against  the  Ins.  Co.  of  North  America  (123  Pa.  523)  after  an 
unsuccessful  attempt  to  interpose  the  above  release  as  a  defence. 
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Plaintiff  in  this  case  offered  the  insurance  policy,  proof  of 
loss  and  record  of  former  suit  showing  judgment  and  execution 
thereon.  The  court  admitted  this  evidence  to  show  the  pro- 
ceedings, verdict  and  payment,  but  not  as  fixing  the  amount 
of  the  liability  of  the  defendant  here. 

James  Wheny,  one  of  the  appraisers  for  the  Fidelity  Co., 
was  then  called,  who  testified  to  the  effect  that  he  virith  others 
had  appraised  the  loss  by  fire  at  $1,750,  that  the  result  was 
arrived  at  by  measurement  and  items,  but  that  he  could  not 
now  give  items,  and  a  memorandum  containing  them  was  lost. 

George  P.  Hamilton,  trust  officer  for  the  Fidelity  Co.,  tes- 
tified for  the  plaintiff  as  to  the  character  of  the  damage  l^ 
fire,  but  did  not  give  any  amount  except  to  state  the  amount 
contained  in  the  appraisement  He  further  testified  that  the 
appraisement  as  to  fire  and  explosion  was  made  by  separate 
items,  that  it  was  submitted  to  Mr.  Pew,  the  president  of  the 
People's  Natural  Gas  Co.,  who  reduced  the  estimate  on  the 
entire  loss,  and,  after  the  Fidelity  Co.  accepted  the  modification, 
the  amount  of  the  fire  loss  that  remained  was  $1750.99.  The 
whole  amount  necessary  to  put  the  building  in  condition,  less 
the  fire  loss,  was  estimated  to  be  about  $3,250.  ^^  Q.  Didn't 
you  tell  Mr.  Pew  at  the  time  these  negotiations  were  pending 
that  if  he  paid  for  the  loss  by  the  explosion  he  would  be  dis- 
charged by  the  company  from  the  loss  by  fire  ?  A.  The  un- 
derstanding was  that  Mr.  Pew,  as  far  as  the  Fidelity  Co.  was 
concerned,  was  not  to  be  held  responsible.  Mr,  Pew's  com- 
pany was  not  to  be  held  responsible  for  the  fire  loss ;  if  we 
didn't  succeed  in  getting  the  fire  loss  from  the  insurance  com- 
pany, why  we  had  no  right  to  recover  from  him ;  that  was  the 
understanding  and  he  was  so  told.  Q.  That  you  would  give 
up  your  right  of  action  against  the  People's  Co.  provided  he 
would  arrange  for  the  payment  of  loss  by  explosion  ?  A.  If 
he  would  pay  the  $8,250  we  would  acquit  him  of  all  the  loss 
occasioned  by  the  explosion,  all  liability  to  the  Fidelity  Com- 
pany ;  that  was  the  understanding."  The  witness  further  tes- 
tified that  the  greatest  loss  in  the  Bijou  entrance  was  caused 
by  the  explosion,  and  that  was  all  repaired  by  the  People's  Gas 
Co.,  that  was  mostly  an  explosion  loss,  very  little  fire  in  there. 
The  ten  per  cent.,  mentioned  in  the  release,  was  paid  by  the 
Fidelity  Co. 
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The  policy  of  insurance,  offered  in  evidence,  contained  the 
following : 

"  III.  Prohibitions  and  circumstances  and  conditions  under 
which  this  policy  will  become  null  and  void. — Gunpowder, 
fireworks,  nitro-glycerine,  phosphorus,  naphtha,  benzole,  ben- 
zine, benzine  varnish,  camphene,  spirit  gas,  gasoline,  phosgene 
or  burning  fluid,  or  any  similar  inflammable  fluid,  are  positively 
prohibited  from  being  deposited,  stored,  kept  or  used  in  any 
building  on  which,  or  on  the  contents  of  which,  there  is  any 
insurance  under  this  policy,  unless  by  special  consent  expressed 
in  the  body  of  the  policy,  naming  each  article  specifically — 
otherwise  the  insurance  by  this  policy  shall  be  void " 

Witnesses  testified  that  the  natural  gas  was  used  for  illum- 
inating purposes,  and  that  it  was  put  into  the  old  artificial 
gas  pipes  by  the  tenants. 

The  court  charged,  inter  alia^  that  the  former  suit  was  *'  not 
conclusive  as  to  the  amount  of  the  loss,  nor  even  evidence  as 
to  that,  against  the  People's  Natural  Gas  Co.  It  was  not  a 
party  to  that  suit,  and  therefore  not  bound  by  that  judgment, 
and  the  record  of  that  case  is  in  no  wise  offered  here  as  evi- 
dence of  the  liability  of  this  defendant.  It  was  offered  and 
admitted  simply  for  the  purpose  of  showing  that  the  Insurance 
Co.  had  been  compelled  to  pay  this  money  to  the  Fidelity 
Title  &  Trust  Co.,  and  that  it  was  not  a  volunteer  in  making 
this  payment.  The  Insurance  Co.,  having  paid  that  money  to 
the  Fidelity  Title  &  Trust  Co.,  the  owner  of  the  property, 
alleges  that  this  fire  was  the  result  of  the  negligence  of  the 
People's  Natural  Gas  Co.,  and,  if  that  is  so,  it  has  a  right  to 
bring  and  maintain  this  action,  provided  it  satisfies  you  that 
the  fire  originated  from  the  negligence  of  the  People's  Natural 
Gas  Co." 

Plaintiff's  point,  which  was  affirmed,  was  as  follows : 

"1.  By  the  release  in  evidence  made  by  the  Fidelity  Title 
&  Trust  Co.,  trustee  of  the  Patterson  property,  to  the  People's 
Natural  Gas  Co.,  the  latter  company  asserted  the  existence  of 
a  claim  for  loss  by  fire  resulting  from  the  explosion  in  the  Pat- 
terson block  on  Oct  19, 1887,  against  the  differeut  companies 
having  policies  covering  loss  by  fire  to  said  block,  the  evidence 
shows  that  this  plaintiff,  the  Insurance  Co.  of  North  America, 
was  one  of  the  companies  which  had  a  policy  at  the  time  on 
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said  block,  and  has  paid  the  loss  demanded  from  it.  Therefore 
the  People^s  Natural  Gras  Co.,  this  defendant,  cannot  now  be 
heard  to  deny  the  validity  of  the  claim  or  assert  its  release  or 
extinguishment.  [10] 

Defendant's  points  were  refused  among  others,  as  follows : 

"  2.  The  jury  are  instructed  as  a  matter  of  law  that  the 
written  and  sealed  agreement  of  Dec.  30,  1887,  and  offered  in 
evidence  in  this  case,  between  the  Fidelity  Title  &  Trust  Co., 
trustees,  and  the  People's  Natural  Gas  Co.,  wherein  the  first 
party,  for  a  valuable  consideration,  did  ^  i*elease  and  acquit  the 
said  second  party  from  and  against  all  claims  and  demands  of 
every  kind  of  the  said  fii-st  party  arising  out  of  or  occasioned 
by  the  explosion  in  the  Patterson  block,  on  Oct.  19,  1887,'  is  a 
complete  bar  to  any  further  recovery  on  the  part  of  said  first 
party  or  its  assigns  against  the  People's  Natural  Gas  Co.,  and 
the  verdict  must  be  for  the  defendant.  [1] 

"  3.  If  the  jury  find  as  a  matter  of  fact  that  the  Fidelity 
Title  &  Trust  Co.,  trustee,  has  hitherto  completely  and  fully 
discharged  and  released  the  People's  Gas  Co.  from  any  further 
claim  for  damages  either  b}*^  fire  or  explosion,  and  that,  in  con- 
sideration for  said  release  from  all  further  liability,  the  People's 
Gas  Co.  paid  a  large  sum  of  money  and  assumed  and  bound 
itself  to  restore  to  its  former  condition  certain  portions  of  the 
building  injured  or  destroyed,  then  the  verdict  must  be  for  the 
defendant,  provided  such  settlement  was  made  before  said  in- 
surance company  had  paid  its  pi*oportion  of  the  loss  to  the 
assured.  [2] 

^^  4.  The  jury  are  instructed  that  the  adjustment  of  the  fire 
loss  between  the  assured  and  the  insurer  is  not  conclusive 
against  the  People's  Natural  Gas  Co.,  and  as  no  sufficient  evi- 
dence has  been  adduced  to  establish  accurately  and  according 
to  law  the  extent  of  the  loss  by  fire,  the  verdict  must  be  for 
the  defendant.  [3] 

"  5.  The  nominal  plaintiff  in  this  case  cannot  recover  be- 
cause it  has  executed  a  release,  nor  can  the  insurance  company 
recover  in  its  own  name  because  it  has  no  leg^  relation  or 
connection  with  the  defendant,  nor  can  it  recover  in  the  name 
of  the  nominal  plaintiff  in  this  case  because  it  shows  no  assign- 
ment or  transfer  permitting  it  to  use  the  name  of  said  com- 
pany, or  any  demand  for  such  assignment.  [4] 
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*'  6.  The  jury  are  instructed  as  a  matter  of  law  that,  as  the 
uncontradicted  evidence  shows  the  extensive  use  of  natural 
gas,  by  the  tenants  of  the  assured,  for  illuminating  purposes, 
in  the  basement  of  the  Patterson  block,  at  and  within  the 
period  of  the  alleged  explosion  of  natural  gas,  and  as  consent 
to  so  use  this  gas  for  illuminating  purposes  does  not  appear 
within  the  body  of  the  insurance  policy  or  attached  to  and 
made  a  part  of  the  same,  the  policy  of  insurance  by  its  terms 
and  provisions  became  null  and  void,  and  the  verdict  must  be 
for  the  defendant.  [6] 

''7.  The  jury  are  instructed  if  they  find  as  matters  of  fact 
that  natural  gas  with  a  varying  and  uncertain  pressure  was 
extensively  used  for  illuminating  purposes  by  the  tenant  or 
tenants  of  the  assured  in  the  basement  of  the  Patterson  block 
at  the  date  of  the  alleged  explosion,  and  that  the  same  was 
unskillfuUy  introduced  into  and  conducted  through  old  and 
defective  pipes,  formerly  used  for  artificial  gas,  without  the 
consent  of  the  insurance  company,  then  said  induction  and  use 
of  said  gas  for  illuminating  purposes  was  contrary  to  the  pro- 
visions of  the  policy  of  insurance  by  reason  (1)  of  the  prohib- 
ited use  of  dangerous  gases  without  specific  consent  first 
obtained  and  made  a  part  of  the  policy,  and  (2)  through  the 
increase  in  the  hazard ;  and  the  verdict  must  be  for  the  de- 
fendant. [6] 

"  10.  As  the  evidence  of  Mr.  Hamilton,  a  witness  for  the 
plaintiff,  shows  that  the  People's  Natural  Gas  Co.  paid  or  as- 
sumed a  portion  of  the  fire  loss  by  its  restoration  to  its  former 
condition  parts  of  the  insured  premises  injured  by  fire  and 
explosion,  the  jury  are  instructed  that  the  plaintiff  in  this  case 
cannot  recover  from  the  said  gas  company  the  entire  amount 
paid  on  said  policy,  which  payment  was  admittedly  for  the 
full  amount  of  the  proportionate  share  of  the  entire  loss,  but 
said  jury  must  credit  said  gas  company  to  the  extent  of  the 
fire  loss  paid  by  said  gas  company  to  the  nominal  plaintiff  in 
this  case,  and  if  the  jury  are  unable  to  determine  the  same 
with  a  reasonable  degree  of  accuracy,  then  the  verdict  must  be 
for  the  defendant.  [7] 

"  11.  As  the  testimony  of  Mr.  Hamilton,  a  former  officer  of 
the  Fidelity  Title  &  Trust  Co.,  the  nominal  plaintiff  in  this 
case,  shows  that  the  said  company  intentionally  and  purposely 
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released  and  discharged  the  People's  Natural  Gas  Co.  from  its 
claim  for  the  fire  loss  on  said  Patterson  block,  and  that  said 
release  was  based  upon  mutual  and  valuable  oonsiderationst 
the  verdict  must  therefore  be  for  the  defendant  in  this  case.  [8] 

"  12.  If  the  jury  find  as  a  matter  of  fact  that  it  was  the  in- 
tention of  the  nominal  plaintiff  in  this  case  to  release  the  de- 
fendant from  the  loss  by  fire  under  the  written  agreement  of 
Dec.  80,  1887,  and  the  same  was  based  on  a  valuable  consider- 
ation, the  verdict  must  be  for  the  defendant."  [9] 

Dec.  10,  1890,  verdict  for  plaintiff  for  $206.32,  and  judg- 
ment  thereon.     Defendant  thereupon  appealed. 

ErrorB  assigned  were  (1-10)  answers  to  points,  quoting  them 
as  above. 

George  Shiras  Sd,  for  appellant. 

Isaac  S.  Van  VoorhiSy  with  him  W.  B.  Badgers^  for  appellee. 

Opinion  by  Mr.  Justice  McCollxjm,  June  2,  1892. 

The  specifications  of  error  in  this  case  are  founded  upon 
the  answers  to  the  points  submitted  by  the  parties.  The  first 
and  most  material  question  raised  by  them  is,  whether  the 
agreement  on  December  30, 1887,  between  the  Fidelity  Title 
&  Trust  Co.,  as  trustee  of  the  Pattei-son  property,  and  the  Peo- 
ples Natural  Gas  Co.  appellant,  is  a  bar  to  this  action.  Tn 
Ins.  Co.  of  North  America  v.  Fidelity  Title  &  Trust  Co.,  123 
Pa.  523,  the  present  appellee  unsuccessfully  contended  that 
this  agreement  released  the  Peoples  Natural  Gas  Co.  from 
liability  for  fire  loss,  and  consequently  constituted  a  bar  to 
the  action  against  the  insurance  company  to  recover  its  pro- 
portion of  the  same.  If  this  loss  was  caused  by  the  negligence 
of  the  Peoples  Natural  Gas  Co.,  the  liability  for  it  was  on  such 
company,  and  the  position  of  the  insurer  was  that  of  a  aui*ety 
who  is  discharged  by  a  settlement  or  agreement  which  releases 
the  principal.  It  became  necessary,  therefore,  in  the  case  cited, 
to  construe  the  agreement  in  question,  and  determine  whether 
it  operated  as  a  release  of  the  Peoples  Natural  Gas  Co.  from 
liability  for  the  fire  loss.  If  it  did,  it  also  operated  as  a  dis- 
charge of  the  insurance  company  from  its  liability  upon  its 
covenants  in  reference  to  the  same.  It  was  held  that  the  rights 
and  obligations  of  the  parties  respecting  the  fire  lass  were  not 
affected  by  the  agreement.     The  reasons  for  this  conclusion 
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were  clearly  and  forcibly  stated  by  our  brother  Williams, 
who  delivered  the  opinion  of  the  court,  and  it  is  not  necessary 
to  repeat  them  here.  It  is  sufficient,  on  this  branch  of  the 
case,  to  say  that  nothing  was  developed  on  the  trial  of  the 
present  issue  which  affords  any  ground  for  modifying  the 
written  agreement,  or  suggests  any  doubt  of  the  correctness  of 
the  former  construction  of  it. 

The  language  objected  to  in  the  appellee's  point,  which  was 
affirmed,  was  taken  from  the  opinion  in  Ins.  Co.  v.  Fidelity 
Co.,  supra,  and,  as  there  used,  manifestly  means  that  the  gas 
company,  having  expressly  excepted  the  fire  loss  from,  could 
not  afterwards  be  heard  to  allege  that  the  claim  for  it  was  in- 
validated and  extinguished  by,  the  agreement.  It  is  equally 
manifest  that  this  is  the  sense  in  which  it  was  used  and  under- 
stood in  the  court  below,  because  the  instructions  to  the  jury 
were  explicit  and  emphatic  that  there  could  be  no  recovery 
unless  it  was  found  from  the  evidence  that  the  loss  was  caused 
by  the  negligence  of  the  appellant  company,  and  that,  in  ascer- 
taining the  amount  of  the  loss,  the  judgment  against  the 
insurance  company  could  not  be  considered.  In  the  light  of 
these  instructions,  and  the  fact  that  the  utmost  latitude  was 
allowed  for  a  defence  on  the  merits,  the  criticism  of  the  affirm- 
ance of  the  appellee's  point  seems  groundless. 

The  construction  of  the  written  agreement  was  for  the 
court,  and  the  refusal  to  allow  the  jury  to  find  what  the  parties 
meant  by  it  was  so  obviously  proper,  that  no  argument  or 
citation  of  authority  is  required  for  its  vindication. 

An  assignment  of  the  claim  by  the  Fidelity  Title  &  Trust 
Co.,  or  a  formal  order  of  subrogation  to  its  rights,  is  not  nec- 
essary to  the  maintenance  of  the  suit  in  its  present  form.  The 
facts  which  entitle  the  appellee  to  such  subrogation  appear  in 
evidence,  and  are  undisputed,  and  the  Fidelity  Co.  makes  no 
objection  to  the  use  of  its  name  in  the  enforcement  of  the 
claim. 

There  is  no  evidence  in  the  case  which  warrants  an  inference 
of  collusion  between  the  Fidelity  Co.  and  the  appellee  in  the 
suit  on  the  insurance  policy,  or  that  the  appellee  had  any 
defence  to  the  action  which  it  neglected  to  make.  It  did  not 
allege  that  the  policy  was  void  by  reason  of  a  violation  of  its 
conditions,  and  it  is  not  apparent  now  that  there  was  anj 
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ground  for  such  a  defence.  Besides,  it  is  not  clear  that  the 
appellee  owed  any  duty  to  the  appellant  to  make  this  defence, 
if  it  existed.  The  liability  of  the  appellant  for  the  loss  in 
question  is  grounded  on  its  own  negligence,  and  is  primarily 
to  the  owner  of  the  property  damaged  thereby.  This. liability 
was  not  affected  by  the  agreement  of  Dec.  80,  1887,  and  the 
present  action  is  simply  in  enforcement  of  it. 

We  think  the  evidence  was  su£Bcient  to  enable  the  jury  to 
find/  without  difficulty  and  with  reasonable  certainty,  the 
amount  of  the  fire  loss.  It  was  this  loss  which  was  excepted 
from  the  agreement,  and  deducted  from  the  estimate  of  the 
total  loss,  as  revised  by  the  president  and  agents  of  the  appel- 
lant company,  and  it  was  testified  to  by  James  Wherry,  one  of 
the  appraisers  appointed  by  the  Fidelity  Co.  to  ascertain  it. 

The  specifications  are  overruled. 

Judgment  afiirmed. 
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219       '417     SatWaction  of  mortgage — Act  of  1887 — ABMgn^d  estate — Jurisdiction. 

The  court  has  no  jurisdiction  to  decree  satisfaction  of  a  mortgage,  under 
the  Act  of  May  25,  1887,  P.  L.  270,  on  the  petition  of  a  portion  of  the 
creditors  of  an  assigned  estate.  They  are  not  the  ownei*s  of  the  mort- 
gaged premises  within  the  meaning  of  the  statutes. 

Legal  and  equitable  owners — Rights  and  remedies. 

While  it  is  a  rule  of  law  in  Pennsylvania  that  the  beneficial  or  equitable 
owner  is  regarded  as  the  substantial  party  in  interest  and  may  use  the 
name  of  the  trustee  who  holds  the  legal  title,  without  his  express  consent, 
yet  the  recognition  of  the  equitable  plaintiff  at  all  is  by  virtue  of  the 
equity  powers  of  the  court,  and,  though  exercised  under  legal  forms,  is 
governed  by  equitable  principles.  Hence,  where  the  right  is  to  a  result 
and  not  to  the  means,  where  the  trust  is  active,  and  the  trustee  has  duties 
dependent  on  his  judgment,  and  where  his  trust  includes  different  and 
perhaps  conflicting  rights,  as  in  the  case  of  an  assigned  estate,  the  court 
will  not  apply  the  rule  to  a  statute  intended  for  an  entirely  different  pur- 
pose :  Per  Mitchell,  J. 

Argued  May  11,  1892.  Appeals,  Nos.  343,  391,  Jan.  T., 
1892,  from  decrees  of  C.  P.  Bedford  Co.,  Sept.  T.,  1891,  No. 
79,  ordering  the  satisfaction  of  a  mortgage,  under  the  Act  of 
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May  25,  1887,  P.  L.  270,  on  petition  of  creditors  of  the  as- 
signed estate  embracing  the  mortgaged  premises.  Before. 
Paxson,  C.  J.,  Gkeen,  Williams,  Mitchell  and  Heydrick,"! 
J  J. 

The  petition  was  filed  by  Geo.  M.  Brisbin  et  aL,  lately  trad- 
ing as  the  Houtzdale  Bank,  creditors  of  the  assigned  estates  of 
Powel  &  Co.  and  Powell,  Sons  &  Co.,  for  the  sum  of  $14,878.40, 
of  which  firms  plaintiff  was  assignee.  The  petition  alleged 
that,  on  May  1, 1883,  Robert  Hare  Powell,  deceased,  executed 
a  mortgage  for  f  350,000  to  the  plaintiff  as  trustee ;  that,  by 
the  assignment  of  said  firms  and  of  the  widow  and  heirs  of 
Robert  Hare  Powell,  to  the  plaintiff,  the  equity  of  redemption 
became  vested  in  plaintiff  as  assignee  for  petitioners  and  other 
creditors ;  that  a  dispute  had  arisen  between  the  parties  con- 
cerning the  amount  due  on  the  mortgage;  that  plaintiff  de- 
clines to  proceed  by  sci.  fa.;  praying  the  court  to  proceed 
under  the  Act  of  May  25,  1887,  to  foreclose  said  mortgage. 
The  answer  alleged,  inter  alia,  that  petitioners  had  no  standing 
under  the  Act  of  1887. 

The  court,  Baer,  P.  J.,  in  an  opinion  filed,  entered  a  decree 
directing  plaintiff  to  issue  writ ;  and,  subsequently,  it  appear- 
ing that  no  sci.  fa.  had  been  issued,  decreed  that  satisfaction 
be  entered. 

JErrors  assigned  were  decrees  (1)  notifying  defendant  to 
issue  sci.  fa.;  and  (2)  ordering  satisfaction,  quoting  the 
decrees. 

William  W.  WUibank  and  John  O-.  Johnson^  with  them  John 
M.  Reynolds  and  George  B,  Orlady^  for  appellants. 

James  W.  M.  Newlin  and  Mayer  SvlzhergeVj  with  them  Harry 
Cessna  and  John  Cessna^  for  petitioning  creditors,  appellees. 

Opinion  by  Mb.  Justice  Mitchell,  May  80, 1892. 

The  petition  is,  by  its  express  terms,  based  on  the  Act  of 
May  25,  1887,  P.  L.  270.  That  Act  authorizes  the  court  to 
direct  the  issue  of  a  scire  facias  by  the  holder  of  a  mortgage 
upon  petition  of  the  mortgagor  or  his  legal  representative,  or 
the  owner  of  the  mortgaged  premises.  It  is  in  this  last  capac- 
ity that  the  petitioners  claim.  The  mortgagor  was  Powel,  and 
his  title  to  the  land  passed  to  the  appellant  as  assignee  for  the 
Vol.  cl — 2 
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oenefit  of  the  creditors  of  Powel  &  Co.,  and  Powel's  Sons  & 
Co.,  among  which  creditors  are  the  present  petitioners.  In  no 
possible  aspect  can  they  be  considered  as  owners  of  the  land 
within  the  meaning  of  the  statute. 

It  is  true  that  in  Pennsylvania  the  beneficial  or  equitable 
owner  is  regarded  in  law  as  the  substantial  party  in  interest 
and  may  use  the  name  of  the  trustee  who  holds  the  legal  title 
without  hi^  express  consent,  and  possibly  against  his  consent, 
though  no  decision  brought  to  our  attention  has  gone  to  this 
extent.  Our  cases  hold  that  the  suit  being  brought  in  the 
name  of  the  legal  plaintiff^  his  right  alone  is  in  question,  and 
may  be  recovered  upon  or  defended  against,  and  the  defendant 
is  not  permitted  to  dispute  the  form  of  the  suit :  Montgomery 
V.  Cook,  6  Watts,  288 ;  Blanchard  v.  Com.,  6  Watts,  809 ; 
Hamilton  v.  Brown,  18  Pa.  87 ;  and  Ins.  Co.  v.  Smith,  11  Pa. 
120.  In  none  of  these  cases,  however,  was  any  question  raised 
as  to  the  right  of  the  legal  plaintiff  to  refuse  the  use  of  his 
name,  though  it  is  said  obiter  in  Ins.  Co.  v.  Smith,  that  ^Hhe 
court  would  not  have  permitted  the  trustee  to  arrest  the  suit.** 
And  it  was  held  in  Campbell  v.  Galbreath,  5  Watts,  428, 
where  an  equitable  tenant  in  common  brought  suit  in  the  name 
of  the  trustee,  that  he  should  recover  the  whole  of  the  land  on 
the  trustee's  title,  and  the  consent  of  the  co-tenants  would  be 
presumed.  But  in  Ins.  Co.  v.  Smith,  the  plaintiff  was  a  mere 
dry  trustee  to  hold  the  title  to  certain  stock  as  collateral  secu- 
rity for  tlie  payment  of  a  debt  due  the  equitable  plaintiff;  and 
in  Campbell  v.  Galbreath  the  presumption  of  the  co-tenants* 
consent  was  explicitly  put  by  Kennedy,  J.,  on  the  ground  that, 
as  the  suit  was  ^'  manifestly  an  act  for  their  benefit,  it  is  reason- 
able to  presume  that  it  will  be  approved,  ratified  and  con- 
firmed, if  it  was  not  previously  authorized."  There  is  no  hard 
and  fast  rule  on  the  subject.  The  recognition  of  the  equitable 
plaintiff  at  all  is  by  virtue  of  the  equity  powers  of  the  court, 
and,  though  exercised  under  legal  forms,  is  governed  by  equit- 
able principles.  Each  case  as  it  arises  must  stand  upon  its 
own  facts.  That  the  party  having  the  entire  and  undisputed 
equitable  right  should  be  allowed  to  control  the  legal  remedy 
is  clear  enough,  but  where  liis  right  is  to  a  result  and  not  to 
the  means ;  where  the  trust  is  active,  and  the  trustee  has  duties 
dependent  on  his  judgment;  and,  above  all,  where  his  trust  in- 
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eludes  different,  and  perhaps  conflicting  rights,  there  can  be 
no  general  rule,  and  certainly  no  short  cut  by  means  of  a  stat- 
ute intended  for  an  entirely  different  purpose. 

The  title  to  the  equity  of  redemption  in  the  land,  the 
ownership  of  the  mortgaged  premises  which  the  Act  of  1887 
means,  is  in  the  appellant,  as  assignee  for  the  benefit  of  the 
creditors  of  Powel  &  Co.  and  Powel's  Sons  &  Co.  The  cred- 
itors are  the  ultimate  distributees  of  the  assets  of  those  fii-ms, 
but  they  are  in  no  sense  owners  of  the  land.  What  they  have 
in  the  aggregate  is  the  right  to  the  net  fund  resulting  from 
the  liquidation  of  the  assigned  estate,  and  what  each  has  indi- 
vidually is  a  right  to  an  undetermined  percentage  of  such 
fund  when  ascertained.  There  are  two  firms,  and  classes  of 
secured  and  unsecured  creditors  of  each.  The  petitioners  are 
but  a  diminutive  fraction  of  one  class  of  creditors,  and  their 
rights  cannot  be  determined  separately  and  in  advance  by  a 
snap  judgment  in  a  collateral  proceeding.  The  assignee  has 
duties  to  all  classes  of  creditors,  and  must  act  with  due  regard 
to  the  rights  of  each.  These  can  only  be  ascertained  and 
settled  by  the  tribunal  having  jurisdiction  of  the  assignee  and 
control  of  its  administration  of  the  trust. 

Under  what  circumstances  the  whole  body  of  the  creditors, 
or  even  a  majority  of  them,  might  be  entiUed  to  use  the  as- 
signee's name  without  its  consent,  and  without  firat  asking  the 
court  which  has  jurisdiction  of  it  to  direct  it  to  proceed,  we 
need  not  discuss.  It  is  sufficient  that  the  statute  upon  which 
the  petition  was  founded  was  not  intended  or  adapted  for 
such  a  case  as  this,  and  the  whole  proceeding  is  void  for  want 
of  jurisdiction. 

The  order  directing  satisfaction  to  be  entered  on  the  mort- 
gage is  reveised,  and  the  petition  dismissed  with  costs. 
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Waiiams,   Appellant,  v.  Phila.  Trust,  Safe   Deposit  & 
Ins.  Co.,  Ex'r  of  Baeder. 

Contract — IHtiHon  af  partnership  profits — Effect  of  death. 

Defendant  agreed  iinder  seal  to  pay  plaintiff  three  per  centum  of  pro- 
fits realized  each  year  by  a  firm  in  which  both  were  partnen  with  others, 
the  agreement  to  continue  until  dissolution  of  the  firm  by  **  death  of  either 
of  the  partners  hereto,"  or  by  limitation  of  the  partnership  agi-eemcnt. 
Held,  that,  under  the  terms  of  the  agreement,  plaintiff  was  not  entitled  to 
the  percentage  after  defendant's  death,  without  regard  to  whether,  un- 
der the  partnership  articles,  death  would  dissolve  the  existing  partner- 
ship, as  a  misapprehension  of  the  effect  on  the  partnership  of  the  death 
of  the  parties  to  the  contract  in  question  would  not  operate  to  continue 
the  contract  against  their  clear  intention  to  terminate  it. 

Argued  March  26,  1892.  Appeal,  No  124,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1889,  No. 
880,  on  verdict  for  defendant  in  assumpsit  for  percentage  on 
profits  of  partnership  under  agreement  with  defendant's  testa- 
tor. Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams, 
MoCoLLUM,  Mitchell  and  Hbydriok,  JJ. 

At  the  trial  the  evidence  was  to  the  effect,  that,  on  Aug.  15, 
1879,  articles  of  partnership,  for  the  term  of  ten  years  from 
July  1, 1879,  "  unless  sooner  dissolved  by  a  majority  in  num- 
ber and  interest"  were  entered  into  between  defendant's  testa- 
tor, Chas.  Baeder,  Thos.  Williams,  the  plaintiff,  and  others. 

By  these  articles  it  was  provided  that  Baeder  was  to  receive 
thirty  per  centum  of  the  profits  and  was  to  pay  thirty  per  cer- 
tum  of  the  losses.  Williams  was  to  receive  five  per  centum 
of  the  profits  and  was  to  pay  five  per  centum  of  the  losses.  It 
was  stipulated  that  each  of  the  partners,  saving  Baeder,  should 
receive  as  a  salary,  in  addition  to  his  share  of  the  profits,  the 
sum  of  $2,000  per  annum.  The  provisions  as  to  termination 
of  the  partnership  are  immaterial  under  the  decision  of  the 
Supreme  Court. 

Williams,  who  was  the  son-in-law  of  Baeder,  was  engaged 
in  another  business  at  the  time  of  the  negotiations  for  the  for- 
mation of  the  firm  of  Baeder,  Adamson  &  Go.  By  the  terms 
of  the  partnership  agreement,  he  agreed  not  to  engage  in  any 
other  business  during  the  partnership.     Plaintiff's  wife  testi- 
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fied,  under  objection,  that  her  father  told  her  husband  he  would 
try  to  get  eight  per  cent  for  him  out  of  the  partnership,  if  he 
would  go  in,  but  if  he  could  not  get  that,  he  would  give  the 
three  per  cent   out  of  his  own  pocket. 

An  agreement  was  entered  into  between  Baeder  and  Will- 
iams, Sept.  24, 1879,  by  which  Baeder  covenanted  to  pay  to  Will- 
iams, ^^  in  addition  to  the  salary  and  share  of  profits  to  which  he 
is  entitled  as  a  partner  in  the  fii*m  of  Baeder,  Adamson  &  Co.,"  as 
follows :  ^^  Whenever  under  the  provisions  of  the  present  aiticles 
of  said  copartnership  the  partners  shall  be  entitled  to  receive  a 

credit  for  their  share  of  profits, Williams  shall  receive 

a  ci'edit  to  his  account  equal  to  three  per  cent  on  the  amount 
thus  ascertained  from  the  books  as  the  proper  sum  to  be  di- 
vided, and  which  amount  so  credited  him  on  the  books  of 
Baeder,  Adamson  &  Co.  shall  be  charged  on  same  books  to  the 
separate  account  of  Charles  Baeder It  is  also  under- 
stood and  agreed  that  all  sums  credited  in  accordance  with  the 
foregoing  provisions  are  to  remain  with  the  capital  of  the  firm, 
and  may  not  be  drawn  against  dui'ing  the  continuance  of  this 
contract"  Then  followed  a  clause  as  to  the  duration  of  the 
agreement^  quoted  in  the  opinion  of  the  Supreme  Court. 

Baeder  died  Sept.  25, 1886.  His  interest  in  Baeder,  Adamson 
&  Co.  was  allowed  to  continue  until  July  1, 1889.  Thereafter 
it  was  withdrawn  from  the  firm.  For  the  year  ending  July  1, 
1887,  the  firm  declared  profits  to  the  amount  of  $117,546.52 ; 
for  the  year  ending  July  1,  1888,  it  declared  profits  to  the 
amount  of  $142,541.25.  The  present  suit  was  brought  to  re- 
cover the  sum  of  three  per  centum  upon  these  two  annual 
sums  declared  as  profits.  Williams  continued  in  the  firm  until 
July  1, 1889,  when  the  partnership  was  dissolved  by  limitation. 

The  court  directed  a  verdict  for  defendant,  and  judgment 
was  entered  thereon.     Plaintiff  thereupon  appealed. 

Hrrors  assiffned  were  (1)  direction  of  verdict,  and  (2)  entry 
of  judgment. 

John  Q-.  JoTvMon^  for  appellant. 

J.  B,  Townsend  and  R.  (7.  McMurtrie^  for  appellee. 

Opinion  by  Mb.  Justiob  McCollum,  May  80, 1892. 
The  claim  of  the  appellant  is  that  by  his  agreement  with  Chas. 
Baeder  under  date  of  Sept.  24, 1879,  he  was  entitled  to  receive 
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the  three  per  cent  of  profits  mentioned  therein  until  the  dissolu- 
tion of  the  partnership  of  Baeder,  Adamson  &  Co.,  and  that  it  was 
not  dissolved  bj  the  death  of  Charles  Baeder.  In  answer  to  this 
claim,  the  appellee  contends  (1)  that  the  death  of  Baeder  dis- 
solved the  partnership,  and  (2)  if  it  did  not,  it  terminated  the 
appellant's  right  to  such  profits  accruing  thereafter.  The  only 
aubject  involved  in  the  litigation  is  the  right  of  appellant  to 
profits  earned  after  Baeder's  death.  In  the  view  we  take  of  the 
case  it  is  not  necessary  to  determine  or  consider  the  effect  on 
the  partnership  of  Baeder's  death,  as  the  liability  of  his  estate 
and  the  right  of  the  appellant  in  this  action  must  be  ascertained 
from  the  agreement  under  which  the  claim  is  made.  The  lan- 
guage of  the  agreement  in  reference  to  its  duration  is  as  fol- 
lows :  ^^  It  is  further  understood  and  agreed  that  this  contract 
shall  take  effect  from  July  1, 1879,  and  shall  continue  until 
the  dissolution  of  the  present  firm  of  Baeder,  Adamson  &  Co., 
whether  by  the  death  of  either  of  the  partners  hereto,  or  by 
limitation  in  accordance  with  the  terras  of  their  copartnership 
agreement.*'  In  construing  this  provision  effect  must  be  given 
to  the  intention  of  the  parties  if  it  can  be  discovered  from  the 
language  used  by  them.  It  was  obviously  their  underatanding 
that  the  death  of  either  of  them  should  terminate  their  agree- 
ment respecting  the  three  per  cent  of  profits,  and  perhaps  they 
thought  it  would  also  dissolve  the  then  existing  partnership  of 
Baeder,  Adamson  &  Co.  If  they  misapprehended  the  effect 
on  that  partnership  of  the  death  of  either  of  the  parties  to  the 
contract  in  question  such  misapprehension  would  not  operate  to 
continue  the  contract  against  their  clear  intention  to  terminate  it. 
They  had  an  undoubted  right,  for  the  purposes  of  their  agree- 
ment, to  consider  the  dissolution  of  the  partnership  as  a  conse- 
quence of  the  death  of  either  of  them,  and  the  event  which 
they  supposed  would  produce  that  result  cannot  be  ignored  in 
the  ascertainment  of  their  intention,  even  if  a  correct  construc- 
tion of  the  partnership  articles  should  show  they  misunderstood 
its  effect.  If  the  appellant's  contention  is  sound,  the  words 
**  whether  by  the  death  of  either  of  the  partners  hereto,"  and  the 
succeeding  words  of  the  last  paragraph  of  their  agreement,  are 
inoperative  and  meaningless.  It  was  not  necessary  to  specify 
the  matters  which  they  supposed  would  operate  as  a  dissolu- 
tion of  the  firm  of  Baeder,  Adamson  &  Co.,  if  they  intended 
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that  their  agreement  should  remain  in  force  during  the  life  of 
the  partnership.  But  the  words  referred  to  are  not  without 
signiiicance.  They  indicate  a  clear  intention  of  the  parties 
that  their  contract  should  terminate  on  the  death  of  either  of 
them,  or  on  the  dissolution  of  the  partnership  by  limitiition  in 
accordance  with  the  terras  of  the  written  articles.  Whether 
the  allowance  to  the  appellant  is  considered  as  a  gratuity  or  as 
compensation  for  services  to  be  rendered  by  him,  there  is  no 
reasonable  ground  for  supposing  that  it  was  to  continue  after 
bis  death.  But,  if  his  construction  of  the  agreement  is  correct, 
his  death  the  day  after  the  execution  of  it  would  not  have  ter- 
minated it,  and  his  estate  would  have  been  entitled  to  receive 
for  ten  years  the  annual  credit  therein  provided  for.  Certainly, 
such  a  result  was  not  contemplated  by  the  parties. 
The  specifications  of  error  are  overruled. 

Judgment  affirmed. 

150    28; 

Hartley  &  Co.  v.  Corboy,  Appellant.  "^  Ji 

,169    5721 

Promi89ory  Notes — VisibUi  and  material  alteratUmd—EHdence — Indorser,        IJJJ    23^ 
A  promissory  note  which  shows  on  its  face  a  material  alteration,  is  not  '  i      ^— 

admissible  in  evidence  without  an  explanation  of  the  alteration  showing     ^|^  qn  lOK 
that  it  was  lawfully  made.  ^kq  23 

Plaintiff  claimed  to  recover  agunst  an  indorser  on  a  renewal  note  for  {  28  SC  *628 
four  months.    The  evidence  showed  that  the  note  was  changed,  by  reason  f  28SC  '630 
of  plaintiff^s  refusal  to  accept  it  as  at  first  written,  and  without  the  knowl-      i 
edge  of  the  defendant,  from  four  months  to  ninety  days,  the  latter  time      |  sssc  i38i 
being  written  over  the  former  and  both  being  plainly  visible.    Held,  that 
plaintiff  could  not  recover. 

Argued  May  10,  1892.  Appeal,  No.  228,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  Bedford  Co.,  April  T.,  1891,  No.  159, 
on  verdict  for  plaintiff,  in  assumpsit  on  promissory  note.  Be- 
fore Paxson,  O.  J.,  Green,  Williams,  Mitchell  and  Hey- 

DBIGK,  J  J. 

The  evidence,  on  the  trial  before  Baer,  P.  J.,  is  stated  in  the 
opinion  of  the  Supreme  Court.  The  note  in  suit  was  given  to 
renew  a  prior  note  for  the  same  amount  between  the  same  par- 
ties. After  the  time  was  changed  from  four  months  to  ninety- 
days  and  an  additional  indorser  added,  plaintiff  wrote  the  name 
of  the  new  indorser  on  the  face  of  the  note,  but  subsequently 
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erased  it  before  maturity.  Upon  maturity,  demand  was  made 
upon  the  note  as  a  three  months'  note,  and  when  it  was  not 
paid,  as  a  four  months'  note.  PkintifTs  statement  claimed  to 
recover  on  a  note  at  four  months. 

After  plaintiff's  testimony  was  given  as  to  the  alterations, 
but  without  showing  who  made  the  one  relating  to  time,  or  that 
defendant  knew  of  it,  the  note  was  offered  in  evidence  and 
received,  under  objection  and  exception  that  the  material  alter- 
ations had  not  been  accounted  for  and  that  it  was  not  shown 
that  they  were  made  with  the  consent  of  the  original  indorser. 

Defendant's  point  and  the  answer  refusing  it  were  as  follows : 
"  If  the  jury  believe  from  all  the  evidence  in  this  case,  that 
the  note  in  question,  bearing  date  Oct.  21, 1890,  was  originally 
drawn  at  four  months,  payable  to  the  order  of  Js^mes  Corboy, 
and  by  him  indoreed,  and  that  it  was  so  taken  to  the  bank  of 
the  plaintiffs,  and  there  refused  because  they  would  not  dis- 
count it  for  a  longer  period  than  90  days,  or  that  *  ninety  days' 
was  written  over  '  four  months '  as  appears  on  the  face  of  the 
note,  and  the  bank  requested  an  additional  indorser,  and  that  the 
note  was  afterwards  returned  to  the  bank  with  an  additional  in- 
dorser, C.  P.  Calhoun,  after  that  of  James  Corboy,  and  that  the 
note  was  altei-ed  from  four  months  to  90  days  without  the  consent 
of  James  Corboy, and  after  he  had  indorsed  it;  and  that  it  was 
discounted  by  the  bank,  as  a  ninty-day  note,  and  was  accepted 
by  them,  then  the  verdict  must  be  for  the  defendant.  An^-^ 
wer :  This  point  is  refused,  and  the  jury  is  directed  to  return  a 
verdict  for  the  plaintiffs  for  $517.66,  with  interest  from  this  day, 
Sept.  17, 1891 ;  the  court  reserving  the  question  whether  on  the 
law  of  the  case  these  parties  are  entitled  to  recover,  and  whether 
on  pi*oper  motion  made  judgment  should  be  entered  in  favor 
of  the  defendant  non  obstante  veredicto" 

The  court  afterwards  ordered.judgment  to  be  entered  on  the 
verdict.     Defendant  thereupon  appealed. 

Errors  assigned  were  (1)  admission  of  note,  quoting  bill  of 
exceptions  but  not  note ;  (2)  refusal  of  point,  quoting  point  and 
answer;  direction  of  (8)  verdict  for  plaintiff;  and  (4)  judg- 
ment for  plaintiff. 

Frank  E.  Colvin^  with  him  John  M.  Reynolds^  for  appellant. 
^An  alteration  in  the  time  of  payment  in  a  bill  is  material 
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whether  the  time  of  its  ranning  is  thereby  shortened  or  length- 
ened: S  Randolph,  Com.  Paper,  §1768;  Chitty,216;  Daniels, 
888. 

The  alteration  and  the  acceptance  by  the  bank  fixed  the 
character  of  the  instrument  and  it  was  no  longer  the  obligation 
assumed  by  the  indorser ;  nor  could  it,  in  the  nature  of  things, 
be  restored  to  its  original  character,  after  change  and  accep- 
tance, without  the  consent  of  the  indorsed.  This  view  is  sus* 
tained  in  Fulmer  v.  Seitz,  68  Pa.  287,  which  denies  the  authority 
of  Kountz  V.  Kennedy,  68  Pa.  187,  relied  upon  by  the  other  side. 
Besides,  in  Eoontz  v.  Kennedy,  the  alteration  was  innocent  and 
the  correction  was  made  immediately  on  its  being  discovered 
that  the  indorser  had  not  assented  to  the  change.  In  our  case 
the  note  remained  in  its  altei'ed  state  and  was  so  produced  and 
admitted  in  evidence.  It  was  accepted  as  a  note  for  ninety 
days.  The  alteration  was  patent,  yet  plaintiff  accepted  it  with- 
out inquiry,  and  therefore  negligently :  Simpson  v.  Stackhouse, 
9  Pa.  186. 

Such  alteration  avoids  the  instrument,  unless  made  with  the 
assent  of  the  pai*ties  to  be  affected  by  it,  and  the  law  casts  on 
the  holder  the  burden  of  dispmving  an  apparent  alteration :  Neff 
V.  Horner,  68  Pa.  827 ;  Ci-aighead  v.  McLoney,  99  Pa.  211. 

An  offer  made  by  the  indorser  to  renew  the  note  after  receipt 
of  notice  of  the  protest  is  not  evidence  of  his  knowledge  of  the 
alteration,  no  other  proof  of  his  knowledge  or  consent  to  the 
alteration  having  been  given :  Kennedy  v.  Lancaster  Co.  Bank, 
18  Pa.  847. 

The  proof  offered  did  not  sustain  the  note  in  suit.  In  Steph- 
ens V.  Gi-aham,  7  S.  &  R.  605,  it  was  held  that  proof  of  a  note 
dated  July  26th  did  not  support  a  declaration  for  a  note  dated 
July  26th. 

The  note  was  not  admissible  without  proof  that  the  altei*ation 
was  lawfully  made :  Heffner  v.  Wenrich,  82  Pa.  428 ;  Hill  v. 
Cooley,  46  Pa.  259;  Clark  v.  Eckstein,  22  Pa.  507;  Miller  v. 
Reed,  27  Pa.  247 ;  Paine  v.  Edsell,  19  Pa.  178. 

One  who  has  been  intrusted  with  a  promissory  note  by  the 
maker  to  negotiate  it,  has  no  implied  authority  to  make  altera- 
tions in  any  mateiial  part.  He  cannot  even  make  an  altera- 
tion favorable  to  the  maker:  Coburn  v.  Webb,  56  Ind.  96  ;  Le- 
may  v.  Williams,  82  Ark.  166 ;  and  cases  cited  in  1  A.  &  E. 
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Ency.  of  L.,  p.  506  and  notes.  And  the  fact  that  the  agent  is 
one  of  the  joint  makers  does  not  alter  the  principle :  Schnewiid 
V.  Racket,  64  Ind.  248. 

Alexander  ESng^  for  appellee. — The  note  was  not  discounted 
as  a  three  months'  note,  it  was  simply  taken  in  place  of  another 
note  upon  which  defendant  was  an  indorser. 

There  is  no  evidence  of  the  condition  of  the  note  when  Cal- 
houn indorsed  it,  and  it  can  make  no  difference  how  many  per- 
sons indorsed  it  after  he  put  it  in  circulation. 

The  alteration  was  made  by  neither  plaintiff  nor  defendant. 
It  was  therefore  a  mutilation  or  spoliation  by  a  stranger,  or,  if 
not  a  stranger,  by  defendant's  agent.  Such  act  by  a  stranger 
does  not  change  the  legal  operation  of  the  instrument,  so  long 
as  the  original  writing  remains  legible :  1  Greenl.  Ev.  §  666. 

We  are  merely  asking  the  enforcement  of  the  contract  which 
appellant  made.  The  words  "  ninety  days  "  are  as  foreign  to 
the  effect  of  the  note  sued  upon  as  if  they  were  merely  blots 
of  ink,  and  we  may  so  treat  it.  The  marring  of  the  instru- 
ment was  fully  explained  and  the  note  was  competent  evidence. 

We  are  not  required  to  go  the  length  the  court  permitted  in 
Kountz  V.  Kennedy,  68  Pa.  187.  In  Fulmer  v.  Seitz,  68  Pa.  287, 
and  Neff  v.  Horner,  68  Pa.  827,  plaintiff  sought  first  to  recover 
on  the  altered  instrument.  The  doctrine  from  Greenleaf,  above, 
was  referred  to  in  the  latter  case. 

Plaintiff  had  no  hand  in  the  alteration,  and,  as  the  allegata 
and  probata  agree,  judgment  for  the  plaintiff  should  stand: 
Worrall  v.  Gheen,  89  Pa.  897. 

If  there  could  be  no  recovery  on  the  note  in  suit,  appellant  is 
liable  on  the  note  for  which  this  was  given :  Ritter  v.  Singraas- 
ter,  78  Pa.  408 ;  West  Phila.  Nat.  Bank  v.  Field,  148  Pa.  478. 
And  it  would  avail  him  nothing  to  reverse  this  judgment  and 
put  appellee  to  an  action  on  the  other  note. 

Opinion  by  Mb.  Justice  Gbeen,  June  1, 1892. 

Before  the  note  in  suit  was  offered  in  evidence,  one  of  the 
plaintiffs,  William  Hartley,  was  examined  as  a  witness  on  be- 
half of  the  plaintiffs,  and  testified  to  the  circumstances  in 
which  the  note  was  received  and  discounted.  He  said  when 
the  note  was  brought  to  them  it  "  was  drawn  for  four  months. 
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with  James  Corboy  as  indorser."  He  further  said  that  they 
concluded  they  would  not  accept  a  note  for  four  months,  and 
they  sent  it  back  to  Steckman,  the  maker,  with  a  message  that 
they  would  not  renew  the  note  for  four  months,  but  would  for 
three  months  with  an  additional  indorser.  He  also  testified 
that  when  it  came  back  it  was  written  just  as  it  was  at  the 
trial,  and  was  accepted  *'  just  as  it  was  brought  in."  At  the 
time  of  the  trial,  the  words  "  ninetj^  days "  were  written  over 
the  words  "  four  months,"  and  the  name  of  another  indorser, 
C.  P.  Calhoun,  was  added  on  the  back  of  the  note  under  the 
name  of  James  Corboy. 

The  witness  was  asked :  "  Q.  ifou  accepted  this  note  as  a 
ninety  days'  note,  I  believe  ?  A.  Yes ;  as  ninety  days.  It 
looked  like  ninety  days  and  it  looked  like  four  months ;  we 
accepted  the  note,  and  it  did  not  make  any  difference  to  us 

whether  it  was  ninety  days  or  four  months Q.  When 

you  firat  saw  the  note  it  was  drawn  *  four  months  after  date,* 
was  it  not?  A.  Yes,  sir.  Q.  And  it  had  on  the  back  there 
the  indorsement  of  James  Corboy?  A.  Yes,  sir.  Q.  When 
it  was  bi-ought  back  to  you  the  second  time  it  was  changed 
from  four  months  to  ninety  days  ?  A.  At  ninety  days  we  said 
we  would  have  taken  money  for  it.  Q.  And  the  additional 
name  of  C.  P.  Calhoun  was  on  the  back  of  it  ?    A.  Yes,  sir.** 

The  witness  also  testified  that  he  wrote  the  name  C.  P. 
Calhoun  on  the  face  of  the  note,  that  he  made  no  inquiry  how 
the  change  was  made  in  the  time  of  payment  of  the  note,  and 
that  he  took  the  note  without  inquiry. 

It  was  thus  affirmatively  proved  by  the  plaintiffs,  and  not 
at  all  disputed,  that  the  fact  of  the  alteration  was  known  to 
them  when  they  took  the  note,  and,  in  respect  of  the  name  of 
the  additional  payee,  it  was  altered  by  one  of  them.  It  only 
remains  to  be  said  that  the  alteration  was  perfectly  apparent 
on  the  face  of  the  note,  as  the  words  "  four  months,"  with  the 
words  ** ninety  days"  written  over  them,  were  tlien,  and  still 
are,  plainly  visible.  As  the  plaintiffs  themselves  declared,  and 
sent  word  to  the  maker,  that  they  would  not  discount  the  note 
at  four  months,  but  would  do  so  at  ninety  days  with  an  addi- 
tional indorser,  and  as  they  had  full  knowledge  of  the  change 
in  the  wording  of  the  note,  the  alteration  must  be  regarded  as 
having  been  made  at  their  suggestion.    In  these  circumstances 
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the  case  comes  most  clearly  within  the  operation  of  all  our  de- 
cisions upon  this  class  of  cases,  and  it  is  at  once  manifest  that, 
when  the  note  was  offered  in  evidence  without  any  explanation 
of  the  visible  and  material  alteration,  it  should  have  been 
promptly  rejected. 

In  Simpson  v.  Stackhouse,  9  Pa.  186,  we  said:  "He  who 
takes  a  blemished  bill  or  note,  takes  it  with  its  imperfections 
on  its  head.  He  becomes  sponsor  for  them,  and,  though  he 
may  act  honestly,  he  acts  negligently.  But  the  law  presumes 
against  negligence  as  a  degree  of  culpability,  and  it  presumes 
that  he  had  not  only  satisfied  himself  of  the  innocence  of  the 
transaction,  but  that  he  had  provided  himself  with  the  proofs  of 
it  to  meet  a  scrutiny  he  had  reason  to  expect."  In  this  case  the 
plaintiffs  have  themselves  proved  their  own  negligence  so  that 
it  must  be  regarded  as  an  established  fact. 

In  Heffner  v.  Wenrich,  82  Pa.  428,  we  said:  "  The  note  should 
not  have  been  admitted,  except  in  connection  with  evidence 
tending  to  explain  the  altemtion,  and  then  it  should  have  been 
referred  to  the  jury  to  say  whether  the  alteration,  if  an}',  was 
made  before  or  after  the  defendant  parted  with  the  note." 

In  Hill  V.  Cooley,  46  Pa.  259,  we  held  that,  in  an  action 
upon  an  altered  negotiable  note  by  an  indorsee  against  the 
maker,  the  burthen  of  proof  that  the  alterations  were  lawfully 
made  is  upon  the  holder.  To  the  same  effect  ai-e  Clark  v. 
Eckstein,  22  Pa.  507;  Miller  v.  Reed,  27  Pa.  244;  Paine  v. 
EdseU,  19  Pa.  178. 

In  Fulmer  v.  Seitz,  68  Pa.  237,  the  same  doctrine  was  held, 
and  also,  "  that  one  who  makes  a  voluntary  and  unauthorized 
alteration  of  a  written  contract,  and  insists  upon  it  by  going 
to  trial  to  recover  upon  the  altered  state  of  the  instrument,  has 
no  loctca  penitentice^  which,  on  his  failure  to  establish  his  right 
to  recover,  will  enable  him  to  undo  the  wrong  at  the  trial,  and 
•to  stand  as  one  who  has  made  an  innocent  mistake  and  never 
has  insisted  upon  his  right  to  enforce  it." 

In  Neff  V.  Horner,  68  Pa.  827,  we  said  that  "A  voluntary 
alteration  of  a  bond,  note  or  other  instrument  under  seal,  in  a 
material  part,  to  the  prejudice  of  the  obligor  or  maker,  avoids 
it  unless  done  with  the  assent  of  the  parties  to  be  affected  by 
it.  Such  a  wilful  act  differs  from  spoliation  by  a  stranger,  or 
liccidental  altei-ation  done  through  mistake,  where  the  instru- 
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ment  remains  effectual  in  law  as  it  was  before  alteration.  In 
respect  to  bills,  notes  and  other  commercial  paper,  the  rule  is 
even  more  stringent,  the  law  casting  on  the  holder  the  burthen 
of  disproving  an  apparent,  material  alteration  on  the  face  of  the 
paper.  .  .  .  The  ground  of  the  rule  is  public  policy,  to  insure 
the  protection  of  the  instrument  from  fraud  and  substitution." 

In  Craighead  v.  McLoney,  99  Pa.  211,  Chief  Justice  Shars- 
wood  said :  "  My  own  opinion  is  that  the  courts  have  gone  far 

enough  in  permitting  writings  to  be  tampered  with 

It  is  evident  that  any  tampering  with  the  instrument  which 
imposes  upon  the  party  a  burden  or  a  peril,  which  he  would  not 
else  have  incurred,  is  an  injury  to  him,  and  therefore  material. 
It  is  a  mistake  to  infer  that  whether  the  pecuniary  liability 
is  increased,  or  the  time  of  payment  changed,  is  the  test.  In 
these  respects  the  party  may  be  no  worse,  yet  his  rights  and 
remedies  on  the  instrument  may  be  seriously  affected.  Wher- 
ever this  is  so,  it  does  not  matter  that  the  alteration  was  entirely 
honest,  with  no  fmudulent  intent."  The  same  doctrine  was 
held  and  enforced  in  Marshall  v.  Gougler,  10  S.  &  R.  164. 

In  the  present  case  not  the  slightest  attempt  was  made  to 
show  that  the  alteration  in  the  time  of  payment  was  made  with 
the  knowledge  or  consent  of  James  Corboy,  the  defendant.  In 
point  of  fact,  he  was  examined  as  a  witness  and  testified  that  he 
had  no  such  knowledge,  and  no  testimony  in  contradiction  of 
this  was  given.  The  whole  testimony  presented  the  case  of  a 
deliberate  attempt  to  change  and  alter  the  contract  of  indorse- 
ment, made  by  the  defendant,  upon  a  note  payable  at  four 
months  to  one  payable  at  ninety  days,  entirely  without  his 
consent.  It  matters  not  the  least  whether  the  alteration  was 
made  innocently  or  in  the  belief  that  such  a  change  could  law- 
fully be  made  without  the  consent  of  the  indorser.  It  is  against 
public  policy  to  permit  such  things  to  be  done,  and  the  law  will 
not  tolerate  it.  The  facts  in  the  case  of  Kountz  v.  Kennedy, 
63  Pa.  187,  have  no  analogy  to  those  of  this  case.  This  iiidoraer 
might  have  been  willing  to  indorae  a  note  at  four  months  and 
not  willing  to  indorse  one  at  three  months,  and  as  there  is  not  the 
slightest  evidence  that  he  ever  agreed  or  consented  to  the  alter- 
ation in  the  contract  he  did  make,  or  even  had  knowledge  of  it, 
the  indorsement  is  invalidated  as  to  him,  and  there  can  be  no 
recovery  against  him.  The  assignments  of  error  are  all  sus- 
tained. Judgment  reversed. 
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Philadelphia,  Appellant,  v.  Kates. 

Lien  qf  registered  taxes  in  Philadelphia^  under  Act  qf  March  11, 1840* 
The  lien  of  a  registered  tax  is  Dot  preserved  by  the  issuing  of  a  scire 
facias  more  than  ^ve  years  from  the  first  of  January  next  after  the  tax 
is  due,   although  it  is  within  five  years  from  the  filing  of  the  claim: 
Phila  V.  Scott,  93  Pa.  25,  and  Phila.  v.  Hiester,  142  Pa.  39. 

Preservation  of  lien  for  anotJier  period  by  scl,  fa. 

The  lien  of  such  registered  taxes  is  preserved  for  another  period  of  five 
years  by  the  issuing  of  a  scire  facias  -within  the  first  five  years. 

Taxes— Lien — Statutes — Implied  repeaX^Acts^  1879,  1883. 

The  Act  of  April  16,  1879,  P.  L.  24,  creating  a  collector  of  delinquent 
taxes  and  providing,  in  §  5,  that  taxes  thereafter  registered  in  cities  of 
the  first  class  shall  be  a  lien  until  fully  paid,  etc.,  is  repealed  by  implica- 
tion by  the  Act  of  April  19,  1883,  P.  L.  9,  abolishing  the  office  of  tax 
collector  and  providing,  in  a  system,  directed  to  the  receiver  of  taxes,  com- 
plete in  itself,  practically  identical  with  that  prescribed  by  the  Act  of 
1879,  but  not  referring  to  or  depending  on  that  Act  in  any  respect,  and  pro- 
viding, in  a  section  occupying  a  coiresponding  place  in  the  arrangement 
and  description  of  the  system  prescribed,  **that,  in  all  cases  where  the  taxes 
shall  remain  unpaid  for  one  year  after  they  shall  have  become  delinquent, 
it  shall  be  the  duty  of  the  receiver  of  taxes  to  file  liens,  keep  the  same 
revived  and  proceed  to  collect  them  from  time  to  time,*'  etc.  Section  5  of 
the  Act  of  1879  was  a  part  of  the  system  provided  by  that  Act,  is  in  pari 
materia  with  the  conesponding  section  in  the  Act  of  1883,  and,  moreover, 
the  direction  to  file  liens  and  keep  them  revived  is  irreconcilable  with  the 
continuance  of  the  lien  under  the  prior  Act. 

Constitution— LocaX  laws— Tax  lien  In  cities  of  first  class. 
It  is  doubtful  if  a  statute  providing  a  perpetual  lien  for  taxes  in  cities  of 
the  first  class  is  valid,  under  art.  m.,  §  7  of  the  constitution,  prohibiting 
local  or  special  laws  authorizing  the  creation,  extension  or  impairing  of 
liens. 

Practice — Opening  Judgments — Taxes  whose  Hen  is  gone. 
Where  a  judgment  is  entered  for  want  of  an  affidavit  of  defence  on  a 
sci.  fa.  to  collect  taxes  whose  lien  is  gone,  the  judgment  should  not  be 
opened  on  appeal  for  invalidity  of  the  lien.  The  taxes  may  still  be  due 
and  collectible  although  the  lien  is  gone.  The  opening  of  the  judgment 
in  such  case  is  a  matter  for  the  court  below. 

Argued  March  28,  1892.  Appeal,  No.  146,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  Sept.  T.,  1888,  No. 
221,  striking  off  liens  for  taxes  and  judgment  thereon  and  quash- 
ing sci.  fa.  Before  Paxson,  C.  J.,  Gbbbn,  Williams,  Mo* 
CoLLUM,  Mitchell  and  Heydbiok,  JJ. 
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It  appeared  from  the  record  that  the  city  filed  a  lien  Nov.  15, 
1888,  for  registered  taxes  for  1888-7.  Nov.  25, 1890,  a  sci. 
(a.  was  issued  to  collect  the  lien.  June  12, 1891,  judgment  was 
obtained  for  want  of  an  affidavit  of  defence.  Oct.  12, 1891,  a 
•rule  to  strike  off  the  lien  for  taxes  of  the  years  1888-7  and 
judgment  thereon,  and  quash  the  sci.  fa.,  was  entei'ed ;  and  on 
Nov.  28, 1891,  the  court  made  the  rule  absolute. 

Error  assigned  was  making  absolute  the  rule. 

Chas.  B.  McMichael^  Assistant  City  Solicitor,  with  him  Isaac 
JET.  Shields^  Assistant  City  Solicitor,  and  Chas.  F.  Warmck^  City 
Solicitor,  for  appellant,  cited,  in  addition  to  the  cases  in  the 
opinion,  Cornelius  v.  Junior,  5  Phila.  171. 

James  Rich  Grier^  for  appellee,  cited,  also,  Phila.  v.  Baker, 
142  Pa.  39;  Taylor's  Ap.,  1  Adv.  R.  274;  City  v.  Hadding- 
ton M.  E.  Church,  115  Pa.  299. 

Opinion  by  Mb.  Justice  Mitchell,  July  18, 1892. 

The  main  feature  of  this  case  is  governed  by  City  of  Phila. 
V.  Scott,  93  Pa.  25,  and  City  of  Phila.  v.  Hiester,  142  Pa.  89. 
In  the  former  it  was  held  that  the  meaning  of  the  words  "  duly 
proceeded  in  to  judgment "  in  the  first  section  of  the  Act  of 
March  11, 1846,  P.  L.  114,  was  settled  by  the  construction  of  the 
second  section  of  the  Act  of  Mai'ch  20, 1827,  9  Smith's  Laws, 
304,  authoritatively  given  in  Fulton's  Estate,  51  Pa.  204.  In 
deference  to  the  urgency  of  counsel  and  the  importance  of  the 
question  to  the  city  of  Philadelphia,  a  re-argument  was  had, 
and  after  mature  consideration  the  court  adhered  to  its  pre- 
vious opinion.  In  City  y.  Hiester  the  same  question  again 
arose,  and  after  a  careful  and  independent  examination  of  the 
statutes  Judge  Biddle  reached  the  same  conclusion  as  this 
court  had  in  City  v.  Scott,  though  that  case  does  not  seem  to 
have  been  bi-ought  to  his  attention.  City  v.  Hiester  was  af- 
firmed in  this  court  on  his  opinion.  The  question  therefore 
must  be  considered  as  settled. 

The  precise  point  decided  in  the  foregoing  cases  was  that 
the  lien  of  a  registered  tax  under  the  Act  of  1846  is  not 
preserved  by  the  issue  of  a  scire  facias  more  than  five  years 
from  the  fii'st  of  January  next  after  the  tax  is  due,  although  it 
is  within  five  years  from  the  filing  of  a  claim.     The  question 
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raised  in  the  present  case  is  the  exact  converse,  i.  e.,  whether 
the  lien  is  preserved  for  another  period  of  five  years  by  the 
issue  of  a  scire  facias  within  the  first  five.  A  brief  examina- 
tion of  the  statute  will  show  that  it  must  be  so  as  a  necessary 
corollary  from  the  other  proposition.  • 

By  the  Act  of  April  16,  1846,  §  8,  P.  L.  489,  a  registered 
tax  was  a  lien  "  for  five  years  from  the  first  day  of  January 
in  the  year  next  succeeding  that  in  which  such  tax  was  due, 
and  no  longer,  unless  a  claim  for  the  same  "  should  be  filed  in 
the  prothonotary's  oflBce,  and,  if  so  filed,  the  lien  continued  for 
a  new  period  of  five  years  from  that  date.  No  provision  was 
made  for  notice  to  the  property  owner,  and  this  extension  of 
the  lien  by  the  mere  filing  of  the  claim,  while  not  exactly  a 
secret  was  an  indefinite  lien  as  to  its  point  of  commencement, 
which  could  only  be  learned  by  constant  watching  of  the  pro- 
thonotary's office.  As  such  it  was  a  burden  and  a  hardship 
upon  the  property  owner  which  the  leg^lature  recognized  and 
remedied  the  next  year.  By  the  Act  of  March  11,  1846,  §  1, 
P.  L.  114,  so  much  of  the  third  section  of  the  Act  of  1845  as 
required  claims  to  be  filed  in  the  prothonotary's  office  and  made 
them  a  lien  for  five  years  from  the  date  of  such  filing  was  re- 
pealed, and  it  was  provided  that  all  taxes  registered  (as  there- 
tofore) in  the  county  commissioner's  office  should  "  cease  to 
be  liens  after  the  expiration  of  five  years  from  the  first  day  of 
January  in  the  year  succeeding  that  in  which  they  became  due 
unless  suit  be  brought  to  recover  the  same,"  etc.  The  bring- 
ing of  a  suit  was  substituted  for  the  filing  of  a  claim,  as  the 
means  of  continuing  the  lien ;  but  with  this  alteration  the  provi- 
sion that  the  lien  should  cease,  ^^  unless,"  etc.,  meant  that,  in  the 
stipulated  case,  i.  e.  the  bringing  of  suit,  the  lien  should  con- 
tinue under  this  Act,  as  it  would  have  continued  under  the 
previous  Act  by  the  filing  of  the  claim.  The  intent  of  both 
Acts  was  the  same,  the  only  difiference  was  in  the  means. 

The  present  suit  was  brought  for  the  taxes  of  1883, 4, 6,  6 
and  7.  "By  the  fact  of  registry  the  taxes  of  1885  were  a  lien 
until  the  end  of  1890,  and  the  scire  facias  was  issued  in  No- 
vember of  that  year.  It  was  clearly  in  time  as  to  the  taxes  of 
1885  and  the  subsequent  yeara,  and  therefore  neither  the  claim 
nor  the  judgment  should  have  been  stricken  off,  nor  the  scire 
facias  quashed. 
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Whether  the  judgment  should  be  opened  as  to  the  taxes  of 
1883  and  1884  depends  upon  other  considerations.  It  is 
claimed  by  appellant  that  said  taxes  are  still  a  lien  by  virtue 
of  section  five  of  the  Act  of  April  16, 1879,  P.  L.  26,  while  it 
is  contended  for  appellee  that  this  section  is  repealed  with  the 
rest  of  the  Act  by  the  Act  of  April  19, 1883,  P.  L.  9. 

The  Act  of  1879  is  entitled  "  An  Act  to  provide  for  the  more 
efficient  collection  of  delinquent  taxes  in  cities  of  the  first  class, 
and  for  the  preservation  of  the  lien  of  the  same,"  and  contains 
seven  sections.  The  first  three  prescribe  the  duties  of  the  col- 
lector of  delinquent  taxes  and  the  methods  of  performance, 
the  fourth  provides  for  title  in  the  purchasers  at  tax  sales, 
subject  to  redemption,  the  sixth  for  the  appointment  of  dep- 
uty collectors  and  the  seventh  for  the  repeal  of  inconsistent 
Acts,  etc.  The  fifth,  with  which  we  are  specially  concerned, 
will  be  noticed  hereafter.  The  Act  of  1883  is  entitled  "An  Act 
to  abolish  the  office  of  the  collector  of  all  outstanding  or  de- 
linquent taxes,  to  authorize  and  empower  the  receiver  of  taxes 
to  collect  the  delinquent  taxes  and  to  provide  for  the  more 
efficient  collection  of  said  taxes  in  cities  of  the  first  class."  The 
first  section  abolishes  the  office  of  collector  of  delinquent  taxes 
after  April  7,  1884.  The  next  four  sections  prescribe  the 
duties  of  the  receiver  in  respect  to  such  taxes,  the  method  of 
performance,  and  the  eflEect  of  sales,  and,  with  addition  of  an 
express  power  of  distraint,  and  some  slight  alterations  of 
phraseology,  are  almost  verbatim  re-enactments  of  the  coitcs- 
ponding  sections  in  the  Act  of  1879.  The  seventh  to  the 
thirteenth  sections  relate  to  deputies,  the  payment  of  collec- 
tions to  the  city  treasurer,  the  imposition  of  penalties  for  delay 
by  taxpayers  in  making  payments,  etc.,  not  relevant  to  the 
present  inquiry.  The  system  thus  provided  is  both  nominally 
and  substantially  upon  the  same  subject-matter,  is  complete  in 
itself,  is  directed  to  the  receiver  of  taxes,  and,  though  practi- 
cally identical  with  that  prescribed  by  the  Act  of  1879  for  the 
collector,  whose  office  is  abolished,  does  not  refer  nor  depend  in 
any  respect  upon  that  Act.  There  can  be  no  doubt  therefore  that 
the  Act  of  1883  repeals  the  Act  of  1879  as  an  entirety,  unless  §  5 
is  to  be  excepted.  This  we  come  now  to  consider.  It  pro- 
vides that  "all  taxes,  rates  and  levies  hereafter  registered  shall 
remain  liens  on  the  real  estate  against  which  they  are  assessed. 
Vol.  cl — 3 
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until  fully  paid  and  satisfied  and  shall  not  be  divested  by  any 
judicial  sale  upon  any  claim,  except  to  the  extent  to  which 
distribution  shall  be  made  out  of  the  proceeds  of  such  sale  on 
account  of  such  taxes,  rates  and  levies."  Section  sixth  of  the 
Act  of  1883,  which  occupies  the  corresponding  place  in  the 
arrangement  and  description  of  the  system  prescribed,  is  as 
follows :  "  In  all  cases  where  the  taxes  shall  remain  unpaid  for 
the  period  of  one  year  after  the  same  shall  have  become  de- 
linquent, it  shall  be  the  duty  of  the  said  receiver  of  taxes  to 

procure  forthwith  an  accurate  description and  to  file 

liens,  keep  the  same  revived,  and  proceed  to  collect  the  same 
from  time  to  time.  In  the  event  of  any  judicial  sale  other 
than  upon  a  lien  for  said  taxes,  said  taxes,  charges  and  levies 
shall  be  discharged  only  to  the  extent  to  which  they  shall  be 
paid  by  said  sale."  These  two  sections  are  exactly  in  pari 
materia.  They  relate  to  the  duration  of  the  lien  and  its  dis- 
charge. The  Act  of  1879  is  extremely  harsh.  It  not  only 
gives  an  indefinite  lien  which  is  contrary  to  the  whole  spirit 
of  our  lien  laws,  but  if  its  terms  be  taken  literally  it  makes  the 
discharge  depend  upon  the  fact  of  distribution  of  a  fund  for 
the  ascertainment  of  which  there  is  no  adequate  provision,  and 
which,  after  a  few  years  and  the  change  of  sheriffs  and  tax  re- 
ceivers, becomes  of  great  practical  diflSculty.  There  was  an- 
other feature  of  it  still  more  serious  in  the  doubt  how  far  a 
perpetual  lien  for  taxes  in  cities  of  the  first  class  might  be  con- 
sistent with  the  provisions  of  art.  8,  sect.  7  of  the  constitution, 
prohibiting  local  or  special  laws  authorizing  the  creation,  ex- 
tension or  impairing  of  liens.  The  corresponding  section  of 
the  Act  of  1883  not  only  occupies  the  same  place  in  the 
scheme,  but  is  upon  the  same  subject.  It  provides  inferen- 
tially  that  a  sale  for  taxes  shall  discharge  the  Uen  in  any  event, 
and  expressly  that  any  other  judicial  sale  shall  discharge  it  to 
the  extent  to  which  the  taxes  shall  be  paid,  i.  e.,  legally  pay- 
able out  of  the  proceeds.  But  what  is  conclusive  on  the  sub- 
ject of  repeal,  is  the  direction  to  the  receiver  of  taxes  to  file 
liens  and  "  keep  the  same  revived."  Under  the  Act  of  1879 
the  mere  registry  of  the  tax  made  it  a  perpetual  lien  until  actual 
payment.  The  direction  to  file  liens  and  keep  the  same  re- 
vived is  irreconcilable  with  the  continuance  of  the  lien  under 
the  prior  Act.     We  are  clearly  of  opinion  therefore  that  the 
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fifth  section  of  the  Act  of  1879  was  a  part  of  the  system,  and 
was  repealed  with  the  rest  of  the  Act. 

The  lien  of  the  taxes  for  1883  and  1884  therefore  had  ex- 
pired before  the  issue  of  the  scire  facias  and  is  not  saved  by 
the  Act  of  1846.  Whether  the  judgment  should  be  opened  as 
to  them,  may  however  depend  upon  other  matters.  The  taxes 
may  be  still  due  though  the  lien  is  gone,  and  may  be  collecti- 
ble from  the  owner  or  from  the  property  if  yet  in  the  same  hands. 
These  and  other  considerations  will  address  themselves  to  the 
discretion  of  the  court  below.  They  have  not  been  argued 
here  and  we  express  no  opinion  upon  them. 

Judgment  reversed,  and  the  claim  and  judgment 
thereon  reinstated. 

Philadelphia,  Appellant,  v.  Congers. 

Argued  March  80,  1892.  Appeal  No.  164,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T.,  1885,  No. 
31,  M.  L.  D.,  making  absolute  a  rule  to  strike  off  claim  for 
taxes.  Before  Paxson,  C.  J.,  Green,  Williams,  Mitchell 
and  Heydrick,  JJ. 

It  appeared  from  the  record  that  the  city  filed  a  lien,  on 
"  May  27,  1885,  for  taxes  for  the  years  1880-84.  On  Nov.  26, 
1889,  a  sci.  fa.  issued.  No  affidavit  of  defence  was  filed.  On 
Jan.  81, 1891,  a  rule  to  strike  off  the  claim  was  entered,  which, 
on  June  6,  1891,  the  court  made  absolute.  The  city  there- 
upon took  this  appeal. 

Error  assigned  was  making  absolute  the  rule. 

Chas.  B,  McMichaeU  Assistant  City  Solicitor,  with  him  Isacui 
H.  Shields^  Assistant  City  Solicitor,  and  Charles  F.  Warwick^ 
City  Solicitor,  for  appellant. 

Aagvstus  J.  RvdderoWy  for  appellee. 

Opinion  by  Mb.  Justice  Mitohell,  July  13, 1892. 

This  case  depends  upon  the  same  principles  as  City  of 
Philadelphia  v.  Kates,  opinion  filed  herewith  [the  preceding 
case],  and  must  be  reversed  for  the  same  reasons. 

Judgment  reversed  and  the  claim  and  judgment  thereon  re- 
instated. 
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Martinsburg  Bank  v.  Central  Pa.  Telephone  &  Supply 
Co.,  Appellant. 

Parol  variation  qf  written  contract — Mistake— Negligence, 
A  master^s  jQndings  of  fact,  approved  by  the  court,  were  to  the  effect 
that  prior  parol  negotiations,  both  verbal  and  written,  providing  for  a 
stipulated  future  abatement  to  regular  rates  in  rental  of  a  telephone  in- 
strument, were  omitted  by  mistake  from  the  contract  as  afterwards  form- 
ally di-awn  and  executed  and  should  be  read  into  it.  No  conversation  as 
to  the  contents  of  the  paper  took  place  at  the  time  of  signing  and  it  was 
not  read.  The  evidence  as  to  prior  and  subsequent  negotiations  between 
the  parties  tended  to  support  this  finding.  Held,  but  not  without  difficulty, 
'  that  there  was  no  such  plain  error  in  the  findings  of  the  master  as  required 
a  reversal. 

Signing  upon  mere  supposition,  without  knowledge  or  inquiiy,  comes 
dangerously  near  negligence :  Per  Mitchell,  J. 

Findings  of  fact  by  master — Telephones — "  Begular  rates." 
What  parties  mean  by  the  use  of  words  in  a  parol  contract  is  always  a 
question  of  fact  in  the  particular  case,  and  the  findings  of  a  master  af- 
firmed by  the  court  will  not  be  reversed  except  for  plain  error.  In  this 
case  "regular  i*ates"  for  telephone  service  were  held  to  mean  rates, 
charged  in  the  neighborhood. 

Equity — Ir\)unction — Perpetual  injunction — Contract  terminable  by  notice. 

Where  it  appeared  upon  the  face  of  a  contract  that  it  may  be  terminated 

upon  specified  notice,  a  perpetual  injunction  against  a  threatened  breach 

granted  by  the  couii;  below  will  be  modified  so  as  to  correspond  with  the 

provisions  of  the  contract. 

Argued  April  19,  1892.  Appeal,'  No.  142,  July  T.,  1891, 
from  decree  of  C.  P.  Blair  Co.,  No.  169,  in  equity,  continuing 
injunction  to  restrain  removal  of  telephone  instrument.  Before 
Paxson,  C.  J.,  Green,  Williams,  Mitchell  and  Hey- 
DRICK,  JJ. 

The  facts  fouud  by  the  master,  Aug.  S.  Landis,  Esq.,  were, 
inter  alia^  as  follows  : 

Plaintifif,  in  1888,  desiring  telephone  service  at  Martinsburg, 
was  called  upon  by  defendant's  superintendent  W.  L.  Malin,  who 
proposed  to  furnish  telephone  connection  with  the  Hollidaysburg 
exchange,  provided  defendant  would  procure  three  other  sulh 
scribera  in  Martinsburg.  The  terms  for  the  first  two  yeara  were 
for  defendant  f  100  a  year,  and  for  the  three  other  subscribers 
t60  a  year  each.     Plaintiflf's  witnesses,  who  were  the  other  sub- 
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scribers,  testified  that  the  superintendent's  verbal  offer  was  that, 
after  July  1, 1890,  plaintiff  and  the  others  should  pay  at  regular 
rates,  to  wit,  those  paid  for  services  at  Roaring  Spring,  the 
nearest  point  then  served.  Defendant  denied  the  making  of 
such  offer,  or  that  there  was  any  regular  or  uniform  rate  for 
service.  Further  evidence  on  this  point  was  as  follows:  On 
Feb.  3, 1888,  plaintiff's  cashier,  Nicodemus,  wrote  defendant's 
superintendent :  "  We  have  fully  considered  your  proposition, 
that  is,  $100  per  year  for  two  years,  after  that  time  at  the  reg- 
ular rates,  and we  accept  it."     The  superintendent 

replied  by  letter  dated  Feb.  6 :  "  I  think  your  acceptance  of  my 

proposition  closes  the  telephone  matter  for  Martinsburg 

I  have  referred  it  to  our  general  oflSce  and  hope  for  orders  in 
a  few  days  to  go  to  Martinsburg  and  close  contract." 

The  superintendent  afterwards  prepared,  upon  defendant's 
usual  blank,  a  form  of  contract,  which  was  signed  by  plaintiff's 
president  on  Feb.  25, 1888.  It  requested  defendant  to  furnish 
a  telephone  for  plaintiff's  use  until  July  1,  1890,  and  thereafter 
until  the  agreement  should  be  terminated  by  thirty  days'  notice 
from  either  party  to  the  other,  the  terms  being  $8.83  per  month 
in  advance,  and  continued  thus:  "This  request  becomes  a 
binding  contract  so  soon  as  accepted  by  the  manager  of  the 
exchange,  by  his  signature  hereto,  or  by  furnishing  said  in- 
struments. Its  terms  cannot  be  varied  or  waived  by  any  rep- 
resentations or  promises  of  any  canvasser  or  other  person, 
unless  the  same  be  in  writing  and  signed  by  the  manager." 

After  July  1, 1890,  plaintiff  offered  to  pay  four  dollars  a 
month,  but  defendant  demanded  five,  which  was  the  uniform 
rate  paid  by  subscribers  in  Martinsburg,  and,  on  its  refusal 
threatened  to  remove  the  telephone  on  thirty  days  notice,  un- 
less paid  as  per  contract.  Plaintiff  then  filed  its  bill,  and  an 
injunction  restraining  defendant  from  such  removal  was  granted 
and  continued,  and  referred  to  the  master,  who  found  specific- 
ally (1)  that  the  evidence  was  clear,  precise  and  indubitable 
that  there  was  an  accident  or  omission  in  the  written  contract 
of  Feb.  25, 1888,  and  that  it  violated  the  manifest  intention 
of  the  parties;  (2)  that  plaintiff  was  to  pay  defendant  $100 
per  annum  for  the  two  years  ending  July  1, 1890,  and  after  that 
was  to  pay  the  usual  or  regular  rates ;  (3)  that  such  rates  were 
four  dollars  per  month ;  (4)  that  the  provision  in  the  written 
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contract,  that  its  terms  could  not  be  varied  except  by  writing 
signed  by  the  manager,did  not  aflfect  the  question ;  and  (5)  re- 
ported a  decree  accordingly,  continuing  the  injunction  and 
putting  the  costs  upon  the  parties  equally.  Defendants  filed 
exceptions  to  the  findings  as  above,  which  were  dismissed  by 
the  court  below,  Dean,  P.  J.,  and  decree  signed  as  suggested. 
Defendant  thereupon  appealed. 

Errors  astngned  were  (1-5)  dismissing  exceptions,  quoting 
them ;  and  (6)  continuing  injunction  without  limit  as  to  time. 

H.  M.  Baldrigey  for  appellants,  cited,  as  to  prior  conversa- 
tions, Caley  v.  Hoopes,  86  Pa.  493 ;  Hill  v.  Schmucker,  1  Wood- 
ward 251.  As  to  motive  for  signing,  Spencer  v.  Colt,  89  Pa. 
814;  Thomas  v.  Loose,  114  Pa.  35;  Ferguson  v.  Rafiferty,  128 
Pa.  314.  As  to  varying  terms  of  printed  contract  by  agent. 
Advertising  Co.  v.  Meyers,  20  W.  N.  388.  As  to  doubtful  cove- 
nants, Hilliard,  Inj.,  2d  ed.,  p.  293,  §  8,  p.  44,  §  44;  High,  Inj., 
§§  695,  696,  718,  720. 

Martin  Bell  and  John  D.  Blair^  for  appellee,  cited  Warner  v. 
Landis,  137  Pa.  61.  As  to  prior  letters  modifying  contract. 
Mining  Co.  v.  Jones,  108  Pa.  55.  As  to  printed  words  in  a 
blank,  Grandin  v.  Ins.  Co.,  107  Pa.  26 ;  Haws  v.  Fire  Asso.,  114 
Pa.  431.  As  to  clause  against  varying  terms  of  printed  con- 
tract by  agent,  McFarland  v.  Kittanning  Ins.  Co.,  134  Pa.  590. 
As  to  master's  findings  approved  by  court,  Kisor's  Ap.,  62  Pa. 
428 ;  Kirby's  Ap.,  134  Pa.  109 ;  Bugbee's  Ap.,  110  Pa.  331.  As 
to  duty  of  defendant  as  common  carrier  to  furnish  telephone, 
Bell  Tel.  Co.  v.  B.  &  O.  Tel.  Co.,  17  W.  N.  605. 

OpmiOK  BY  Mr.  Justice  Mitchell,  July  13, 1892. 

It  is  with  some  difficulty  that  we  sustain  the  finding  of  parol 
stipulations  of  the  contract  not  included  in  the  writing.  The 
latter  is  clear  and  explicit,  and  the  evidence  to  vary  it  is 
entirely  lacking  in  the  element  of  any  misleading  representa- 
tion at  the  time  of  signing,  or  of  any  fraud  or  accident.  The 
only  ground  of  equitable  reformation  is  the  mistake  of  the 
bank  president  as  to  the  agreement  of  the  writing  with  the 
previous  negotiations.  As  to  this  the  learned  master  finds 
that  the  president  ''when  he  signed  the  agreement  sup- 
posed it  was  in  accordance  with  what  he  had  learned  was  con- 
cluded upon  in  the  negotiations  between  his  subordinate  bank 
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officers  and  Mr.  Malin."  But  it  was  his  business  to  know,  or  if 
he  did  not  know,  to  inquire  of  his  subordinates  who  did.  Signing 
upon  mere  supposition  without  knowledge  or  inquiry  comes 
dangerously  near  negligence,  and  "  the  mistake  to  be  relieved 
against  in  equity  must  be  one  that  is  mutual,  material  and  not 
induced  by  negligence : "  Bispham,  Equity,  §  191.  The  evi- 
dence however  does  tend  to  show,  by  the  letter  of  Malin,  appel- 
lant's superintendent,  and  by  the  testimony  of  the  bank  cashier 
and  others,  that  the  preliminary  negotiations  were  on  the  basis 
of  "  regular  rates  "  after  the  fii-st  two  years,  and  there  is  no  evi- 
dence of  any  subsequent  or  dififerent  negotiations,  the  finding  of 
the  master  being  that  "  no  conversation  as  to  the  contents  of  the 
paper  took  place "  at  the  time  of  signing.  Moreover  the  sub- 
sequent action  of  appellant  in  offfering  to  reduce  the  i-ate  for 
complainant  to  the  same  as  the  others  were  paying  is  some  evi- 
dence that  the  understanding  of  the  bank  officers  as  to  the 
reduction  of  the  charge  to  regular  rates  after  two  years  was 
mutual.  This  is  the  view  taken  by  the  learned  master  and  con- 
firmed by  the  court  below,  and  we  conclude,  though  as  already 
said,  not  without  difficulty,  that  no  such  plain  error  has  been 
shown  as  requires  us  to  reverse  upon  this  point. 

Conceding  then,  that  the  contract  was  for  "  regular  rates  " 
after  the  first  two  years,  we  come  to  the  question  what  are 
such  rates.  Prima  facie  the  term  must  be  construed  with  ref- 
erence to  rates  paid  by  other  parties  at  the  same  time,  in  the 
same  place,  and  for  the  same  service.  They  are  not  necessarily 
the  same  for  different  places,  even  though  in  the  same  vicinity. 
The  distance  from  the  central  office,  the  nature  of  the  country 
between  as  affecting  the  cost  of  construction  and  maintenance, 
the  number  of  customers  and  the  kind  of  service  supplied  are 
all  elements  to  be  considered  in  fixing  a  remunerative  and  yet 
reasonable  rate.  But  while  therefore  there  is  no  presumption 
that  regular  rates  for  one  place  are  the  same  as  for  another 
even  though  near  at  hand,  yet  what  parties  mean  by  the  use 
of  the  words  in  a  parol  contract  is  always  a  question  of  fact 
in  the  particular  case.  The  witnesses  on  the  part  of  the  com- 
plainant concur  in  their  testimony  that  in  the  negotiations 
with  the  appellants  for  the  introduction  of  the  telephone  line 
into  Martinsburg  the  term  regular  rates  was  used  with  refer- 
ence to  the  rates  paid  by  subscribers  in  neighboring  towns,  es- 
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pecially  in  Roaring  Spring.  Thus  Skyles  says  explicitly  that, 
at  the  interview  between  Malin,  Nicodemus  and  himself, 
he  wanted  to  know  why  they  charged  more  than  at  Roaring 
Spring,  and  the  explanation  was  that  it  was  on  account  of  the 
expense  (presumably  of  the  introduction  of  the  line)  and 
would  only  last  two  years,  and  ^^  after  that  to  come  in  at  the 
Roaring  Spring  rate."  This  part  of  the  agreement  is  denied 
by  Malin,  but  his  denial  is  based  largely  upon  his  general  tes- 
timony that  there  were  no  regular  i-ates  at  all,  which  in  turn 
is  materially  weakened  by  the  admitted  fact  of  the  use  of  that 
term  in  the  correspondence  immediately  preceding  the  con- 
tract, as  well  as  in  the  verbal  negotiations.  The  master  has 
found  as  a  fact  that  the  parties  dealt  on  the  basis  of  the  exist- 
ence of  regular  rates,  by  Which  they  meant  at  least  for  the 
purposes  of  this  contract  the  rates  charged  in  the  neighboring 
town  of  Roaring  Spring.  It  was  purely  a  question  of  fact, 
the  master  had  the  witnesses  before  him  and  we  have  not  been 
convinced  that  his  conclusion  was  wrong. 

In  one  respect  however  the  decree  needs  modification. 
Though  the  injunction  is  not  in  terms  called  perpetual  yet  that 
is  the  general  effect  of  the  wording.  There  is  nothing  in  the 
bill  to  support  such  a  decree.  The  bill  is  founded  entirely  on 
the  contract  between  the  parties,  and  the  contract  is  express 
that  after  two  years  it  may  be  teiminated  by  either  party  on 
thirty  days  notice  in  writing.  Complainant  is  clearly  not 
bound  to  a  perpetual  or  indefinite  continuance  of  its  subscrip- 
tion, nor  by  the  contract  can  the  appellant  be  so  held  to  ren- 
der the  service.  Whether  the  appellant  by  reason  of  its  public 
franchise  is  under  obligation  to  supply  the  complainant  so  long 
as  it  maintains  its  line  in  Martinsburg  is  a  question  not  raised 
by  the  case,  though  discussed  in  the  paper  book  of  appellee. 

The  injunction  is  limited  to  continue  until  the  termination 
of  the  contract  by  notice  in  accordance  with  its  provisions,  and 
with  this  modification  the  decree  is  aflBrmed.  Costs  of  this 
appeal  as  well  as  the  costs  below  to  be  paid  equally  by  the 
parties. 
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Cook  et  al.,  Appellants,  v.  Murphy. 

Mechanic's  Liens— Contract^Sub-contractor— Default  of  Contractor, 
A  sub-contractor  is  not  bound  by  the  provisions  of  the  contract  between 
the  owner  and  the  principal  contractor  which  do  not  relate  to  his  part 
of  the  work ;  nor  is  he  affected  by  the  default  of  the  original  contractoi 
or  other  sub-contractors. 

Supplemental  contracty  when  binding  on  sub-contractor. 

A  sub-contractor,  unless  notice  thereof  to  him  be  shown,  is  not  bound 
by  the  provisions  of  a  supplemental  contract  between  the  original  con- 
tractor and  the  owner  entered  into  after  his  employment.  He  must  be 
presumed  to  know  the  terms  of  the  original  contract  between  the  owner 
and  the  principal  contractor,  but  it  is  not  his  duty  to  inquire,  during  the 
progress  of  the  work,  whether  or  not  a  supplemental  agreement  has 
been  made. 

Argued  Jan.  20, 1892.  Appeal,  No.  8,  Jan.  T.,  1892,  from 
judgment  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T.,  1890,  M.  L.  D., 
discharging  rule  for  judgment  for  want  of  suflScient  afiBdavit  of 
defence  in  sci.  fa.  sur.  mechanics'  claim.  Before  Paxson,  C.  J., 
Stbrrett,  Green,  McCollum,  Mitchell  and  Heydrick,  J  J. 

Plaintiffs  filed  a  claim  in  due  form,  as  sub-contractors,  for 
labor  and  material  in  painting  and  glazing,  furnished  from 
Jan.  7  to  May  80,  1890.  To  a  sci.  fa.  against  Murphy  as 
owner  and  Christy  as  contractor.  Murphy  filed  an  affidavit 
of  defence  alleging  that  the  claim  in  suit  was  contracted  for 
by  Christy  in  the  fulfilment  of  contracts  made  with  deponent 
as  owner  Dec.  13,  1889,  and  April  17,  1890.  The  first  con- 
tract was  an  ordinary  building  contract,  specifying  the  kind  of 
building,  cost,  etc.  The  supplemental  contract  provided  for 
the  completion  of  the  building  May  25, 1890,  with  a  penalty 
of  $10  per  day  thereafter  until  completed.  It  also  contained  a 
provision  as  to  release  of  liens.  The  affidavit  averred  that  the 
building  was  not  completed  until  Nov.  1,  1890;  and  that  the 
work  done  and  materials  furnished  were  defective,  but  without 
specifjring  that  it  was  plaintiff's  work  or  material  which  was 
meant.  Defendant  claimed  to  enforce  against  plaintiffs,  as  to 
their  whole  claim,  the  provisions  of  the  first  contract,  and  the 
provisions  of  the  second  contract  as  to  such  portions  of  the 
claim  as  were  not  incurred  prior  to  the  date  of  the  second  con 
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tract.  The  specific  items  were  for  loss  of  rent,  reduction  lor 
defective  materials  and  work,  and  penalty  for  delay.  Defend- 
ant further  alleged  that  no  lien  could  be  filed  for  items  not 
incurred  prior  to  April  17, 1890,  in  view  of  the  express  waiver. 

A  rule  for  judgment  for  want  of  a  suflScient  aCBdavit  of  de- 
fence was  discharged  by  the  court,  and  plaintiffs  thereupon 
appealed. 

Error 9  assigned  were  (1)  discharge  of  rule,  and  (2)  refusal 
of  judgment. 

Sheldon  Potter^  with  him  Leoni  Melick^  for  appellants. — Sub- 
contractors are  bound  by  the  original  contract  only  to  the  ex- 
tent of  their  undertaking :  Schroeder  v.  Galland,  134  Pa.  277 ; 
Harlan  v.  Rand,  27  Pa.  511 ;  Murphy  v.  Morton,  189  Pa.  345. 

E,  Spencer  Miller^with.  him  J.  Oranville  Leach^  for  appellee. — 
The  chief  contractor  is  a  special  agent  of  the  owner :  Schroeder, 
Galland,  134  Pa.  277.  And  those  dealing  with  a  special  agent 
take  the  risk  of  his  authority :  Nisley  v.  Kinton,  Pears.  21 ; 
Baring  v.  Pierce,  5  W.  &  S.  548. 

Opinion  by  Mr.  Justice  Sterrbtt,  July  18, 1892. 

The  only  question  presented  by  this  record  is  whether  the 
court  erred  in  refusing  to  enter  judgment  for  want  of  a  suflS- 
cient  affidavit  of  defence.  That  question,  we  think,  is  entitled 
to  an  affirmative  answer. 

If  this  were  a  scire  facias  on  a  claim  filed  by  Christy,  the 
principal  contractor,  for  work  and  labor  done  and  materials 
furnished  by  himself  under  his  contracts  with  the  owner  of  the 
building,  averments  of  default  and  consequent  damage,  such 
as  are  contained  in  this  affidavit  of  defence,  would  be  sufficient 
to  prevent  judgment ;  but  the  plaintiffs  were  sul>contractors, 
under  Christy,  for  the  painting  and  glazing  of  the  house,  with- 
out notice  of  the  supplemental  contract  of  April  7, 1890,  and, 
as  such  contractors  under  the  original  contract  of  Decem- 
ber 13,  1889,  between  Christy  and  the  owner,  they  fully  per- 
formed their  part  of  the  agreement  and  filed  their  claim  in 
due  form,  giving  the  items  and  dates  thereof  in  detail.  The 
integrity  of  their  claim  is  not  in  any  manner  impeached  by  the 
affidavit  of  defence,  nor  is  it  even  suggested  that  they  did  not 
perform  theii'  undertaking  with  due  diligence  and  in  strict 
compliance  with  the  terms  of  said  contract.     Conceding,  for 
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the  sake  of  argument  merely,  that  the  principal  contractor 
himself,  and  other  sub-contractors,  were  in  default,  as  alleged, 
and  that  the  defendant,  owner  of  the  building,  was  thereby 
damaged,  it  by  no  means  follows  that  the  plaintiffs  are  answer- 
able for  such  damage  or  any  part  thereof.  To  hold  that  they 
are,  would  be  virtually  declaring  that  a  sub-contractor  is  bound 
by  eveiy  provision  of  the  contract  between  the  owner  and  the 
principal  contractor  whether  it  relates  to  his  part  of  the  work 
or  not.  Such  a  proposition  would  be  wholly  untenable.  It 
would  subvert  the  very  principle  on  which  the  lien  law  in 
favor  of  material-men  and  sub-contractors  is  based  and  virtu- 
ally make  them  sureties  for  the  principal  contractor  instead  of 
making  the  building  their  security. 

The  authority  of  Christy  to  bind  the  building,  as  surety  to 
the  plaintiffs  for  the  amount  of  their  work  and  materials, 
sprang,  not  from  his  supplemental  contract  with  the  owner, 
made  when  the  painting  and  glazing  was  nearly  completed, 
but  from  the  original  contract  of  December  13,  1889,  of  which 
alone  the  plaintiffs  had  notice.  The  latter  contains  no  pro- 
vision that  can  be  construed  into  a  waiver  of  right  to  file  a 
lien ;  nor  does  it  provide  for  the  completion  of  the  building, 
or  payment  of  damages  for  non-completion  thereof  within  a 
specified  time.  In  form,  it  is  an  ordinary  building  contract, 
specifying  the  kind  of  building,  cost,  etc.,  not  even  providing 
for  time  and  mode  of  payment.  There  is  nothing  in  its  pro- 
visions to  bring  the  case  within  the  principle  of  Schroeder  v. 
Gralland,  184  Pa.  277,  and  that  line  of  cases.  The  supple- 
mentary agreement  contains  other  provisions,  but,  inasmuch 
as  the  plaintiffs  do  not  appear  to  have  had  any  notice  thereof 
and  cannot  be  affected  thereby,  it  is  unnecessary  to  consider 
them. 

When  plaintiffs  were  employed  by  the  contractor  to  do  the 
painting  and  glazing,  they  knew,  or  must  be  presumed  to  have 
known,  the  terms  of  the  original  contract — the  only  one  then 
in  existence.  In  the  absence  of  any  notice  that  its  terms  were 
changed,  they  had  a  right  to  presume  that  it  remained  unal- 
tered. It  was  not  their  duty  to  inquire,  during  the  progress 
of  their  work,  whether  a  supplemental  agreement  was  made  or 
not.  If  it  was  to  the  interest  of  either  party  to  that  agree- 
ment that  the  plaintiffs  should  be  informed  of  the  change  in 
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terms,  etc.,  it  was  the  duty  of  such  party  to  give  notice  there- 
of. As  the  case  is  presented,  the  plaintiffs  are  not  affected  by 
any  of  the  provisions  of  the  supplemental  agreement,  and 
there  is  nothing  in  the  terms  of  the  original,  or  in  the  facts 
presented  in  the  aflBdavit  of  defence,  to  justify  the  refusal  of 
judgment  for  the  amount  of  their  claim  and  interest. 

It  is  ordered  that  the  record  be  remitted  to  the  court  below 
with  direction  to  enter  judgment  against  defendants  for  the 
amount  of  plaintiff's  claim,  with  interest,  etc.,  unless  other  legal 
or  equitable  cause  be  shown  to  said  court  why  such  judgment 
should  not  be  so  entered. 

Cook  et  al..  Appellants,  v.  Williams. 

Argued  Jan.  27,  1892.  Appeal,  No.  7,  Jan.  T.,  1892,  from 
judgment  of  C.  P.  No.  3,  Phila.  Co.,  discharging  rule  for  judg- 
ment for  want  of  suflScient  affidavit  of  defence  in  sci.  fa.  sur 
mechanic's  claim.     Argued  with  preceding  case. 

Opinion  by  Mr.  Justice  Sterrett,  July  13, 1892. 

The  question  in  this  case  is  the  same,  and  arises  upon  sub- 
stantially the  same  facts  as  were  presented  in  Cook  v.  Baker, 
Appellants,  v.  Murpliy  et  al.,  No.  8,  January  Term,  1892,  in 
which  an  opinion  has  just  been  filed  [the  preceding  case]. 
For  reasons  there  given,  we  think  the  affidavit  of  defence  in 
this  case  is  insufficient  and  plaintiffs  are  therefore  entitled  to 
judgment  for  the  amount  of  their  claim,  with  interest. 

It  is  therefore  ordered  that  the  record  be  remitted  with  di- 
rection to  enter  judgment  against  the  defendants  for  the 
amount  claimed  by  plaintiffs  unless  other  legal  or  equitable 
cause  be  shown  why  such  judgment  should  not  be  entered. 


Bakes  et  al.,  Appellants,  v.  Reese. 

Administrator— Heirs — Rent  collected — Set-off— Services  to  intestate. 
An  averment  by  the  admioLstratrix  that  the  estate  of  the  intestate  is  in- 
debted to  her  for  services  rendered  to  the  intestate  during  his  lifetime,  is 
no  defence  to  an  action  brought  by  the  heirs  for  i*ent  accruing  after  his  de- 
cease and  collected  without  their  authority,  even  when  coupled  with  an 
averment,  that  the  balance  of  said  rents  is  not  sufficient  to  pay  the 
amount  of  her  claim.  If  the  administratrix  has  any  claim  it  must  be 
enforced  in  the  regular  and  orderiy  way. 
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Pleading — AbcUementfor  non-joinder  of  co-heirs  as  plaintiffs. 
Where,  in  an  action  brought  by  the  heirs  of  an  intestate,  the  adminis- 
tratrix avers  in  her  affidavit  of  defence,  that  the  plaintiffs  named  are  not 
all  the  heirs,  such  averment  is  in  effect  a  plea  in  abatement  and  is  defec- 
tive in  not  giving  the  plaintiffs  a  better  writ. 

Affidavit  of  defence — Failure  to  specify  items. 

An  averment  in  an  affidavit  of  defence  that  certain  items  of  credit  are 
omitted  from  the  plaintiff^s  statement,  but  without  specifying  them,  is 
insufficient. 

Argued  May  18,  1892.  Appeal,  No.-  139,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  Lancaster  Co.,  Sept.  T.,  1891,  No.  58, 
entered  for  want  of  a  sufficient  affidavit  of  defence,  in  assump- 
sit, for  rents  accruing  after  an  intestate's  death  and  collected 
by  his  administratrix.  Before  Paxson,  C.  J.,  Sterrett,  Mo 
CoLLUM,  Mitchell  and  Hbydrick,  JJ. 

The  facts  are  given  in  the  opinion,  as  they  appeared  before 
the  court  below,  Patterson,  J. 

£rror  assigned  was  decree  entering  judgment  for  want  of 
sufficient  affidavit  of  defence,  quoting  the  decree. 

Philip  D.  Baker^  for  appellants. 

2>.  Q-.  JEshleman^  with  him  J.  B.  Kaufman^  for  appellee. 

Opinion  by  Mr.  Justice  Sterrett,  July  13, 1892. 

The  plaintiffs,  in  their  statement  of  claim,  present  a  clear 
prima  facie  case.  They  aver,  in  substance,  that,  as  children 
and  heu-s  at  law  of  Thomas  Bakes,  they  bring  this  suit  to 
recover  from  defendant  the  amount  of  rents  collected  by  her 
from  real  estate  of  which  their  father  died  seized.  In  connec- 
tion therewith  they  present  an  itemized  statement  of  the  rents 
BO  collected  by  defendant,  from  March  25,  1889,  to  March  2, 
1891,  inclusive,  giving  date  and  amount  of  each  item,  aggre- 
gating $612.25.  This  is  followed  by  a  similar  statement  of 
sums  paid  by  her  for  taxes,  repairs,  insurance,  etc.,  on  account 
of  same  property,  amounting  to  $128.93.  Deducting  this  from 
the  gross  amount  of  rents  collected  to  their  use,  as  aforesaid, 
leaves  $483.32,  which  plaintiflEs  claim  is  justly  due  them  from 
defendant  with  interest  from  April  1,  1891. 

The  defendant,  for  answer  to  said  statement,  says  "  the  plaint- 
iffs named  therein  are  not  all  the  heirs  of  Thomas  Bakes." 
This  averment  is  in  the  nature  of  a  plea  in  abatement,  but  it 
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is  defective  in  not  naming  the  omitted  heir  or  heirs.  The 
plaintiffs  designated  themselves  as  the  heirs  at  law  of  the  in- 
testate, and  prima  facie  that  must  be  taken  to  mean  all  his 
heirs.  If  the  defendant,  knowing  or  believing  that  any  of  the 
heirs  were  omitted,  wished  to  avail  herself  of  the  fact,  it  was 
necessary  for  her  to  name  the  heir  or  heirs  so  omitted.  The 
averment  is  defective  and  does  not,  either  alone  or  in  connec- 
tion with  other  portions  of  the  affidavit,  constitute  any  defence. 
The  correctness  of  plaintiffs'  itemized  statement  of  rents  is 
affirmed  by  defendant's  admission  that  Thomas  Bakes  died 
seized  of  real  estate,  the  rents  of  which,  accruing  after  his 
death,  were  collected  by  her,  and  that  the  rents  so  received 
"  are  as  nearly  and  correctly  stated  ( by  plaintiffis)  as  she  is 
able  to  furnish."  The  naked  averment  that  "  certain  items 
of  credit  are  omitted,"  amounts  to  nothing.  It  was  clearly 
the  duty  of  defendant  to  specify  the  "items  of  credit" 
alleged  to  be  omitted.  Not  having  done  so,  her  averment  goes 
for  nothing. 

The  general  averment  that  the  estate  of  Thomas  Bakes  is 
still  indebted  for  medical  attendance,  funeral  expenses,  board- 
ing, etc.,  furnished  by  defendant  "  out  of  humanity's  sake,"  and 
that  the  balance  of  said  rents  in  her  hands  is  not  sufficient  to 
pay  the  same,  is  irrelevant  as  a  defence  to  this  action  for  rents 
belonging  to  the  heirs  and  collected  by  defendant  without  their 
authority.  Any  one,  whether  administrator  or  creditor,  who 
collects  rents  of  the  real  estate  of  an  intestate  holds  them  as 
trustee  for  the  heirs  and  not  for  creditors  of  the  former  owner : 
McCoy  V.  Scott,  2  Rawle  222.  Lands  of  an  intestate  descend 
to  his  heirs,  and  not  to  his  personal  representatives,  and  hence 
the  former,  as  owners,  are  entitled  to  subsequentiy  accruing 
rents :  Haslage  v.  Krugh,  25  Pa.  97.  Such  heirs  are  not  account- 
able either  to  the  administrator  or  to  the  creditors  of  their  an- 
cestor for  rents  accruing  after  the  decease  of  the  latter :  Adams 
V.  Adams,  6  Watts  160.  It  follows  that  the  rents  collected  by 
defendant  were  received  by  her  to  the  use  of  the  plaintiffs, 
and  she  has  no  right  to  retain  the  amount  to  meet  any  claim 
she  may  have  against  the  estate  of  their  father.  If  any  such 
claim  exists,  it  must  be  enforced  in  the  regular  and  orderly 
way.  The  court  was  clearly  right  in  holdiog  that  defendant's 
answer  and  affidavit  of  defence  were  insufficient. 
Judgment  affirmed. 
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Krauter's  Appeal.     Krauter's  Estate. 

Debtor* 8  exemption-^Proceeda  of  partition  sale^Claim — Practice. 

A  debtor^s  claim  for  exemption  out  of  the  proceeds  of  real  estate  solo 
in  partition  is  properly  made  before  the  auditor  appointed  to  distribute  the 
proceeds  of  the  sale  of  the  real  estate :  Hill  y.  Johnston,  29  Pa.  362. 

Debtor*s  exemption^Second  claim  against  same  Judgment^Acta  1849, 1869. 

A  debtor  who  has  claimed  his  exemption  from  execution,  under  the  Acts 
of  April  9, 1849,  and  April  8,  1859,  and  had  personal  property  set  apart  to 
him,  may  again  claim  his  exemption  against  the  same  judgment  out  of 
the  proceeds  of  the  sale  of  real  estate  sold  under  partition  proceedings, 
without  showing  that  the  property  first  set  apart  had  been  consumed  or 
destroyed:  Hanley  v.  O'Donald,  30  Pa.  261. 

Argued  May  18,  1892.  Appeal  No.  49,  Jan.  T.,  1892,  from 
decree  of  O.  C.  Monroe  Co.,  O.  C.  Account  Book,  vol.  6,  page 
355,  sustaining  exceptions  to  report  of  auditor  to  distribute  pro- 
ceeds of  sale  of  real  estate,  under  partition  proceedings.  Be- 
fore Paxson,  C.  J.,  Sterrbtt,  Greek,  McCollum,  Mitch- 
ell and  Hbydrick,  JJ. 

The  facts  were  found  by  the  auditor,  Cicero  Gearhart,  Esq., 
in  effect,  inter  alia,  as  follows.  James  G.  Powers  &  Co.,  the 
appellees,  entered  a  judgment  against  Joel  B.  Krauter,  the 
appellant,  which  became  a  lien  on  land  held  by  him  and  the 
other  heir  of  his  father,  Jacob  Krauter,  as  tenants  in  common. 
Nov.  22,  1886,  a  fi.  fa.  was  issued  on  said  judgment,  and  goods 
appraised  at  $254.05  were  set  apart  to  the  defendant  under  his 
execution.  Aug.  20,  1888,  proceedings  in  partition  were 
begun,  on  petition  of  the  widow  and  heirs  of  Jacob  Krauter, 
which  resulted  in  ^  sale  on  April  5, 1890.  Before  the  auditor 
to  distribute  the  funds,  appellees  claimed  appellant's  share, 
which  was  less  than  $300,  but  the  auditor  awarded  it  to  ap- 
pellant, as  heir. 

Exceptions  were  filed  by  appellees,  alleging,  inter  alia^  that 
the  auditor  erred,  (1)  in  awarding  the  share  to  appellant,  and 
(2)  in  not  awarding  it  to  appellees. 

The  court  sustained  exceptions,  in  part,  allowing  appellant 
$45^95,  balance  of  exemption,  in  an  opinion  by  Dreher,  P.  J. 

Errors  assigned  were,  inter  aliou  (1,  2)  sustaining  exceptions, 
quoting  them. 
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Henry  J.  Kotz^  for  appellant. — If  the  fi.  fa.  had  been  fol- 
lowed by  a  vend,  ex.,  appellant  would  have  been  entitled  only 
to  the  balance  of  the  $300.  Where  an  alias  fi.  fa.  is  issued  and 
the  land  levied  on,  defendant  can  claim  his  full  $300,  unless 
plaintiff  can  show  that  defendant  has  the  same  property  and 
its  value,  with  right  of  rebuttal  on  defendant.  The  burden 
would  be  on  plaintiff.  It  may  be  that  plaintiff  would  have  to 
issue  a  pluries  fi .  fa.  against  the  personal  property  in  case  the 
claim  was  made  out  of  the  land. 

As  to  power  of  defendant  to  sell  exempted  property,  See 
Chrisman  v.  Roberts,  68  Pa.  308. 

Charles  B,  Staples^  for  appellees. — ^If  appellant's  contention 
as  to  vend.  ex.  is  correct,  why  should  it  be  changed  in  any 
future  claim  ?  How  was  he  prejudiced  by  delay  ?  It  was  his 
duty,  and  especially  within  his  power,  to  tell  what  property 
he  had.  He  is  virtually  asking  for  two  claims  for  exemption. 
This  he  cannot  do  without  showing  that  the  property  first  set 
apart  is  gone. 

Opinion  by  Mr.  Justice  Heydrick,  July  13, 1892. 

The  fund  in  controversy  is  less  than  three  hundred  dol- 
lars. It  arose  in  the  partition  of  real  estate  of  which  Joel 
B.  Krauter  was  one  of  several  tenants  in  common.  The 
appellees,  judgment  creditors  of  Joel  B.  Krauter,  claimed 
the  greater  part  of  it  in  virtue  of  the  lien  of  their  judgment 
which  attached  before  the  proceedings  in  partition  were 
commenced ;  and  Krauter,  the  appellant,  interposed  a  claim 
under  the  exemption  laws  of  April  9,  1849,  and  April  8, 
1859.  The  legislature  having  pointed  out  no  other  manner 
in  which  the  claim  can  be  made  in  cases  like  this  where 
an  appraisement  for  the  purposes  of  exemption  cannot  be 
had,  it  was  properly  made  before  the  auditor :  Hill  v.  John- 
son, 29  Pa.  362.  The  appellant  is  consequently  entitled  to 
the  whole  of  the  fund  if  he  has  not  by  some  positive  act  pre- 
cluded himself  from  claiming  it.  But  the  auditor  has  found 
that  the  appellees  having  issued  execution  upon  their  judg- 
ment in  1886,  the  appellant  then  claimed  the  protection  of  the 
exemption  laws,  and  had  goods  appraised  and  exempted  to  the 
value  of  #254.06,  and  it  is  contended  that  this,  in  the  absence 
of  a  distinct  finding  by  the  auditor  that  the  goods  so  appraised 
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and  exempted  had  been  consumed  or  destroyed,  was  a  bar  to 
the  present  claim. 

The  question  thus  raised  was  determined  in  favor  of  the 
debtor  in  Hanley  v.  O'Doiiald,  80  Pa.  261.  In  that  case  there 
had  been  a  claim  made  under  the  Act  of  1849 ;  goods  to  the 
value  of  f 290.09  had  been  appraised  and  exempted,  and  four 
months  afterwards,  upon  another  execution  issued  upon  the  same 
judgment,  the  constable  levied  upon  other  goods  not  embraced 
in  the  appraisement,  when  the  debtor  again  claimed  exemption 
and  an  appraisenCient  of  the  goods  last  levied  upon.  The  con- 
stable refused  to  allow  the  claim  except  to  the  extent  of  the 
difference  between  the  amount  of  the  former  appraisement  and 
three  hundred  dollars,  whereupon  the  debtor  brought  suit. 
Upon  the  trial  the  defendant  asked  the  court  to  instruct  the 
jury  that  the  plaintiff  was  not  entitled  to  exemption  a  second 
time  on  process  issued  on  the  same  judgment ;  and  also  that 
he  was  not  entitled  to  such  second  exemption  without  proof 
that  he  had  parted  with  the  property  first  set  apart  to  him  and 
that  the  proceeds  thereof  had  been  invested  in  the  property 
levied  upon  in  virtue  of  the  last  execution.  Both  points  were 
refused,  and  the  judgment  was  affirmed. 

In  addition  to  the  reasons  there  given  it  may  be  said  that 
neither  the  Act  of  1849  nor  that  of  1859  in  terms  confines  the 
exemption  to  the  property  once  appraised.  In  their  spirit  these 
humane  laws  secure  to  the  unfortunate  honest  debtor  at  all 
times  the  use  and  enjjDyment  of  three  hundred  dollars  worth  of 
property  if  he  have  so  much.  But  to  hold  him  confined  for 
all  time  to  the  goods  once  selected  and  appraised,  or  to  the 
money  exempted,  or  to  the  property  into  which  either  may 
have  been  converted,  might  soon  leave  him  without  anything. 
If  the  goods  or  money  should  not  be  consumed  in  living,  the 
fonner  would  in  time  undoubtedly  depreciate  in  value,  and 
the  same  improvidence  that  made  or  kept  the  debtor  poor 
would  ordinarily  leave  him  little  to  represent  that  which  he 
might  attempt  to  barter  or  invest.  And  the  law  has  not  con- 
ferred upon  officers  charged  with  the  execution  of  process 
for  the  collection  of  debts,  power  to  make  such  inquiries  as 
would  enable  them  to  determine  what  may  have  become  of 
property  once  appraised,  and  make  good  by  a  supplemental 
appraisement  the  loss  by  consumption,  depreciation  or  other- 
VoL.  CL — 4 
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wise.  Their  duties  are  ministerial.  As  defined  by  the  Act  of 
1849  they  are  to  cause  an  appraisement  to  be  made  of  the  prop- 
erty which  the  debtor  may  elect  to  retain,  not  what  they  tliink 
him  entitled  to  retain ;  and  it  is  the  "  property  thus  chosen 
and  appraised  to  the  value  of  three  hundred  dollars  "  which  is 
**  exempt  from  levy  and  sale  on  the  said  execution  or  warrant," 
that  is  to  say,  the  particular  execution  or  warrant,  as  against 
which  the  claim  of  exemption  is  made.  No  power  is  given  to 
the  officer  to  inquire  whether  a  former  claim  of  exemption  has 
been  made.  Such  former  claim  is  no  protection  to  the  debtor 
as  against  subsequent  executions,  but  he  must  repeat  his  claim, 
make  his  election  and  have  an  appraisement  made  as  often  as 
a  new  seizure  is  impending :  Strou$e*s  Exr.  v.  Becker,  38  Pa. 
190;  Line's  Appeal,  2  Gr.  197.  The  legislature  having  thus 
put  the  debtor,  who  was  the  object  of  its  solicitude,  to  a  new 
claim  and  election  every  time  his  slender  estate  is  threatened, 
cannot  have  intended  to  confine  his  election  to  the  property 
first  appraised  even  while  that  remains  in  his  possession.  It 
follows  that  the  appellee's  election  to  retain  certain  goods  and 
the  appraisement  and  exemption  thereof  in  1886  is  not  a  bar 
to  his  present  claim. 

The  decree  of  the  court  below  is  reversed ;  the  exceptions  to 
the  auditor's  report  are  overruled  and  the  report  is  confii*med. 


Gates,  Appellant,  v.  Pennsylvania  R.  Co. 

Joint  tort-feoBorB—Right  of  action  ctgainst—ffighwaya^Ohstructicn, 
A  party  injured  by  the  concurrent  tort  of  two  may  sue  either,  and  this 
right  is  not  affected  by  any  consideration  of  primary  or  secondary  duties 
of  the  tort-feasors  as  between  thomselves. 

Any  one  negligently  leaving  an  obstruction  or  creating  a  defect  in  the 
highway,  is  at  once  liable  to  a  party  injured.  The  liability  of  the  mu- 
nicipality after  the  defect  has  been  brought  to  its  notice,  does  not  cancel 
the  liability  of  the  obstructor ;  and  the  injured  party  may,  if  he  so  elects, 
sue  at  once  the  wrong-doer  who  is  ultimately  liable. 

Highways — Obstructiona — Bridges — Liability  of  railroads  and  townships. 
Where  a  railroad  appropriates  a  part  of  a  public  road  and  builds  a 
bridge  over  its  road-bed  as  a  substitute  for  the  part  of  the  road  appro- 
priated, the  railroad  and  the  township  do  not  stand  in  any  relation  to 
which  the  rule  of  respondeat  superior  applies.  They  are  independent 
parties,  each  charged  with  a  duty  to  the  public  inyolving  liability  to  an 
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uK^vidoal  specially  iDJured  by  a  neglect  of  snch  duty.  Neither  con 
edcape  liability  by  alleging  the  primary  liability  of  the  other. 

If  the  railroad  is  charged  with  the  duty  of  maintaining  the  approaches 
to  the  bridge  in  safe  condition  for  public  travel-  it  i^  the  party  ultimately 
liable.  Its  duty  is  absolute  and  may  be  enforced  not  only  by  the  town- 
ship, but  also  specially  for  his  o^n  relief  by  any  person  specially  injured 
by  neglect  of  it. 

If  the  railroad  is  not  charged  with  the  exclusive  care  and  maintenance 
of  such  approaches,  still,  if  it  undertake  the  duty,  it  is  liable  for  negli- 
gence in  Its  performance. 

Argued  AprQ  22,  1892.  Appeal,  No.  835,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  Huntingdon  Co.,  Sept.  T.,  1891,  No. 
13,  on  verdict  for  defendant,  in  trespass,  for  personal  injuries, 
by  neglect  to  maintain  guard-rails  along  embankment  at  end 
of  bridge  on  public  highway.  Before  Paxson,  C.  J.,  Gbeen, 
Williams,  Mitchell  and  Hetdrick,  JJ. 

The  evidence,  at  the  trial  before  Erbbs,  P.  J.,  of  the  46th 
judicial  district,  specially  presiding,  was,  inter  alia^  to  the  fol- 
lowing effect : 

Defendant  company,  in  constructing  their  railroad  in  1848, 
or  1849,  crossed  a  public  highway  in  Mill  Creek  village,  Hunt- 
ingdon county,  originally  opened  to  the  width  of  thirty-three 
feet.  The  railroad  was  laid  in  a  deep  cut  and  a  bridge  was 
built  by  the  company  to  supply  that  portion  of  the  public  road 
taken  in  the  construction  of  the  railroad.  The  approaches 
were  filled  in  by  the  company  and  stone  wing-walls  built.  The 
bridge,  which  was  ten  feet  wide,  was  set  on  the  abutments  so 
as  to  leave  a  space  of  about  two  feet  on  top  of  the  abutment 
outside  the  end  of  the  bridge  without  any  protection.  Plaint- 
iff, in  attempting  to  cross,  fell  off  this  ung^uarded  part  of  the 
.abutment  and  received  the  injuries  for  which  this  action  was 
brought. 

Defendants  presented,  inter  alia^  the  following  point : 

"  2.  The  evidence  showing  that  the  bridge  and  approaches 
constitute  part  of  the  public  road  and  were  used  as  such  by 
the  public  for  a  number  of  years  prior  to  the  accident,  the  lia- 
bility, if  any  in  this  case,  is  on  the  township  ;  and  the  verdict 
should  be  accordingly  for  the  defendants."  [1] 

The  court,  in  answer,  reserved  the  question  "  whether  the 
plaintiff's  remedy  does  not  lie  against  the  township  within  the 
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territorial  limits  of  which  the  point  where  the  accident  hap- 
pened lies  and  not  against  the  railroad  company."  [2] 

The  case  was  submitted  to  the  jury  on  the  question  of  neg- 
ligence.   Verdict  for  plaintifiE  for  $3,506.35. 

The  court  afterwards  entered  judgment  for  defendant  non 
obstante  veredicto^  on  the  reserved  point,  in  an  opinion,  saying, 
inter  alia :  "  The  duty  of  erecting  the  bridge  in  question  and 
keeping  it  in  repair  does  not  diminish  or  lessen  in  any  way  the 
duty  of  the  supervisors  of  Brady  township,  or  their  authority 
to  direct  and  control  the  condition  of  this  bridge."  [1] 

The  court  in  the  opinion,  cited  the  railroad  Acts  of  April  18, 
1846,  §  18,  P.  L.  312 ;  March  27, 1848,  §  5,  P.  L.  273 ;  Feb.  19, 
1849,  P.  L.  79 ;  March  20,  1849 ;  the  general  road  Acts  of 
April  15,  1834,  §  90;  and  June  13,  1836,  §  6.  On  duty  of 
railroad  to  perpetually  maintain  bridge,  Pa.  R.  R.  v.  Duquesne 
Boro.,  46  Pa.  228 ;  P.,  F.  W.  &  C.  Ry.  v.  Dunn,  56  Pa.  280 ; 
Pa.  R.  R.  V.  Irvin  Boro.,  85  Pa.  336.  As  to  right  of  action, 
Plymouth  Twp.  v.  Graver,  125  Pa.  32 ;  Dalton  v.  Upper  Ty- 
rone  Twp.,  137  Pa.  22 ;  Mahanoy  Twp.  v.  SchoUy,  84  Pa.  140 ; 
2  Dillon,  Mun.  Corp.,  §  1035 ;  Brookville  Boro.  v.  Arthurs, 
130  Pa.  615. 

Errors  assigned  were  (1)  affirming  point,  quoting  point  and 
portion  of  opinion  above ;  and  (2)  entering  judgment,  quot- 
ing reserved  point  and  order  for  judgment. 

George  B.  Orlady^  for  appellant. 

J.  D.  DorriSy  (with  him  Wm.  Dorris^^  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  July  18, 1892. 

The  jury  found  a  vei'dict  for  the  plaintiff  under  instructions 
which  are  not  now  before  us,  and  the  court  below  entered 
judgment  for  the  defendant  non  obstante  veredicto  on  a  point 
reserved.  The  learned  judge  held  that  the  railroad  company 
defendant  ivas  bound  not  only  to  build  but  to  maintain  the 
bridge.  This  conclusion  is  not  challenged  by  the  present  ap- 
peal, and  we  must  accept  it  as  correct.  But  the  learned  judge 
further  held  that  as  the  primary  duty  to  the  public  to  keep  the 
highways  in  safe  condition  rests  upon  the  township,  the  plaint- 
iff's action  should  have  been  brought  against  it  and  not  against 
the  railroad.     This  is  the  only  question  raised  by  this  record. 

For  the  purposes  of  this  case  as  now  presented  it  might  be 


Digitized  by 


Google 


Pa.]  GATES  v.  PENNSYLVANIA  B.  CO.  63 

1892.]  Opinion  of  the  Court 

sufficient  to  say  that  it  appears  to  be  conceded  all  through  the 
evidence  that  the  township  never  did  any  repairs  on  the  bridge 
or  its  approaches,  including  the  place  of  the  accident,  and  never 
in  any  way  showed  an  acceptance  of  the  work  or  an  assump- 
tion of  duty  in  regard  to  it.  Whether  or  not  the  defendant 
was  legally  bound  to  continue  the  exclusive  care  and  main- 
tenance, it  did  so  in  fact,  and  having  undertaken  tlie  duty 
was  liable  for  negligence  in  its  performance.  That  the  town 
might  have  neglected  its  duty,  either  in  not  assuming  charge 
itself,  or  in  not  enforcing  proper  performance  by  the  defend- 
ant, was  a  question  that  might  arise  between  the  paity  injured 
and  the  town  when  the  latter  should  be  sued,  but  clearly  can- 
not affect  the  question  of  the  defendant's  liability  for  the  neg- 
ligent performance  of  a  duty  it  had  in  fact  undertaken. 

But  it  is  desii*able  to  consider  the  case  upon  a  somewhat 
broader  view.  The  basis  of  the  opinion  of  the  learned  judge 
below,  and  the  argument  of  the  appellee,  is  that  the  townstup 
is  liable  to  the  plaintiff,  and  it  seems  to  have  been  accepted 
without  question  that  in  such  case  the  defendant  was  not  lia- 
ble. But  this  does  not  appear  to  us  to  be  a  necessary  or  just 
conclusion.  It  is  opposed,  in  the  fii*st  place,  to  the  general 
rule  that  a  party  injured  by  the  concurrent  tort  of  two  may 
sue  either,  and  this  right  is  not  affected  by  any  considerations 
of  primary  or  secondary  duties  of  the  tort  feasors  as  between 
themselves. 

But,  further,  if  the  railroad  is  charged  with  the  duty  of 
maintaining  the  approaches  of  the  bridge  in  a  safe  condition 
for  travel,  then  it  is  the  party  ultimately  liable ;  its  duty  in 
that  regard  is  a  duty  absolute,  not  to  the  township  merely  but 
to  the  public,  to  be  enforced  generally  by  the  supervisors  as 
the  representatives  of  the  public,  but  specially  for  his  own 
relief  by  any  person  specially  injured  by  neglect  of  it.  As 
against  such  person  the  failure  of  the  township  to  enforce  per- 
formance would  not  excuse  the  railroad.  If  the  supervisors 
accepted  the  performance  as  sufficient  and  thought  the  bridge 
safe,  that  would  not  be  a  defence  if  the  jury  were  of  a  differ- 
ent opinion.  The  township  and  the  railroad  are  not  in  the  re- 
lation of  master  and  sei*vant  or  principal  and  agent,  nor  in  any 
position  for  the  application  of  the  rule  respondeat  superior. 
They  are  independent  parties,  each  charged  with  a  duty  to  the 
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public  involving  liability  to  an  individual  specially  injured  by 
neglect  of  such  duty.  It  is  no  defence  to  either  to  say  you 
might  have  sued  the  other,  and  certainly  none  for  the  railroad 
to  say  you  can  sue  the  township  and  then  the  township  can 
sue  me.  When  it  is  said  in  the  cases  that  the  town  is  primarily 
liable,  it  is  not  meant  that  the  town  must  be  sued  first,  but  that 
it  has  a  duty  to  the  party  injured  which  cannot  be  escaped  by 
showing  that  there  is  another  party  secondarily  liable  to  it ;  and 
it  would  be  contrary  to  all  our  legal  reasoning  to  peimit  the 
second  party  thus  finally  liable  to  pay,  to  defend  on  the  ground 
that  it  is  sued  in  the  first  instance.  The  towns  have  made  a 
strenuous  but  vain  struggle  to  establish  the  converse  proposi 
tion,  that  they  should  not  be  liable,  because  there  was  another 
party  ultimately  liable  over  to  them.  That  effort  failed  be- 
cause the  parties  were  charged  with  independent  duties,  and 
each  was  directly  responsible  to  those  injured  by  its  own  neg- 
lect. After  such  failure  it  would  seem  to  be  a  fortiori  that 
the  converse  proposition  is  untenable. 

Again,  it  is  unquestionable  that  any  one  negligently  leaving 
an  obstruction  in  the  highway  is  at  once  liable  to  a  partj'  injui-ed: 
R.  R.  Co.  V.  McTighe,  46  Pa.  316.  The  municipality  does  not 
become  liable  until  notice  express  or  implied  from  lapse  of 
time.  To  hold  that  the  liability  of  the  obstmctor  ceased  when 
that  of  the  city  began,  would  be  to  hold  that  a  liability  from 
a  wi'ongful  act  might  be  escaped  by  a  continuance  of  the  wrong. 

Turning  now  to  the  authorities,  we  have  not  found  any  de- 
cision upon  the  precise  point,  but  the  general  drift  of  analo- 
gous cases  seems  to  support  the  views  already  expressed. 
That  the  party  who  places  or  is  responsible  for  permitting  an 
obstruction  in  the  highway  is  liable  to  one  injured  thereby,  is 
very  ancient  common  law,  and  has  been  uniformly  held  in  this 
state  from  Beatty  v.  Gilmore,  16  Pa.  468  to  Dickson  v.  HollLs- 
ter,  123  Pa.  421 ;  while  the  unsuccessful  effort  of  municipal- 
ities to  escape  liability  where  there  is  another  pai*ty  who  may 
be  charged  has  already  been  alluded  to  (see  Township  of  New- 
lin  V.  Davis,  77  Pa.  317 ;  Dalton  v.  Upper  Tyrone,  137  Pa.  18). 
I  have  not  found  in  either  line  of  decisions  a  single  one  which 
is  rested  upon  grounds  that  would  make  the  right  of  action 
against  either  party  a  defence  for  the  other  against  the  party 
injured.     On  the  contrary,  while  this  point  is  nowhere  specifi- 
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callj  raised  or  passed  upon,  with  reference  to  the  party  ulti- 
mately liable,  the  intimations  tend  clearly  against  such  a  de- 
fence. Thus  City  of  Philadelphia  v.  Weller,  Leg.  Gaz.  Rep. 
400,  8.  o.  4  Brewst.  24,  was  an  action  for  injuries  resulting 
from  a  hole  in  the  street,  which  a  passenger  railway  company 
was  charged  with  the  duty  of  repairing.  The  city  defended 
on  the  ground  that  the  action  should  be  against  the  company. 
Hare,  J.,  instructed  the  jury  that  the  liability  of  the  railway  com- 
panies was  not  exclusive  and  this  was  affirmed  by  this  court. 
Woodward,  C.  J.,  saying :  "  It  is  not  worth  debating  whether 
the  primary  duty  to  keep  the  streets  in  repair  is  upon  the  city 
or  the  railway  company,  for  both  are  liable  in  damages  to  a 
citizen  injured  by  neglect  to  repair,  and  he  may  recover  against 
whichever  party  he  sues."  And  in  Oakland  Railway  Co.  v. 
Fielding,  48  Pa.  320,  it  was  held  that  a  passenger  railway  com- 
pany chai-ged  with  the  duty  of  keeping  a  street  in  repair  was 
liable  for  an  injury  resulting  from  a  defect  in  the  cartway, 
though  the  defect  arose  from  the  imperfect  replacing  of  the 
pavement  which  had  been  removed  for  the  introduction  of 
water  pipes  into  an  abutting  property.  The  defendant  asked 
the  court  to  charge  that  "  the  city  of  Pittsburgh  or  the  owners 
of  the  property  adjacent  are  in  law  liable  from  any  want  of 
care  in  putting  any  street  in  repair  which  may  have  been  opened 
for  the  purpose  of  putting  in  water  pipes,"  but  the  court,  Wil- 
liams, J.,  negatived  the  point,  and  charged  that  defendants 
were  liable  whether  the  other  parties  would  also  be,  or  not,  (see 
p.  324,)  and  the  case  was  affirmed  on  this  charge.  And  in 
Brookville  v.  Arthurs,  130  Pa.  501,  it  was  held  that  permitting 
a  defect  in  the  sidewalk  was  negligence  in  both  the  property 
owner  and  the  borough,  and  inferentially  therefore  both  or  either 
would  be  liable  to  the  party  injured,  though  they  were  not 
such  joint  wrong-doers  as  to  preclude  the  borough  from  recov- 
ering over  against  the  owner  the  damages  it  had  been  compelled 
to  pay  if  as  between  themselves  the  owner  was  ultimately  the 
responsible  party. 

Looking  beyond  our  own  state  we  find  the  law  thus  unqual- 
ifiedly stated  in  DiUon  on  Municipal  Corpoitttions  (ed.  1890) : 

"No  person has  the  right  to  do  any  act  which  renders 

the  use  of  the  street  hazardous,  or  less  secure  than  it  was  left 
by  the  municipal  authorities.     Whoever  does  so is  lia- 
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ble  to  any  person  who  sustains  any  special  injury  therefrom." 
Sect.  1032.  "The  ultimate  liability  in  such  cases  is  upon 
the  author  or  continuer  of  the  nuisance ;  but  if  the  party  in- 
jured elecU  to  proceed  against  the  municipal  corporation  for  fail- 
ing in  its  duty he  must  show  notice,"  etc.  Id.,  §  1034. 

Where  a  street  is  rendered  defective  by  the  act  of  a  railroad 
company,  "  the  question  arises  who  is  responsible,  the  railroad 
company  which  caused  the  defect  or  the  town  which  is  charged 
with  the  general  duty  of  keeping  in  repair  the  public  ways  ? 
The  course  of  decision  is  to  hold  the  town  primarily  responsi- 
ble to  the  person  sustaining  the  injury,  thus  compelling  it, 
when  liable,  to  seek  indemnity  from  the  railroad  company:" 
Sect.  1087.  But  it  is  added  in  the  note  to  the  same  section : 
"  The  traveler  may  of  course  elect  to  proceed  at  once  against 
the  railroad  company  if  he  chooses."  Among  the  cases  cited 
for  this  is  Lowell  v.  B.  &  L.  R.  R.  Co.,  23  Pick.  24.  The 
railroad  company  had  made  a  cut  across  the  highway  an{l  its 
servants  had  neglected  to  replace  the  barriers.  The  person 
injured  sued  the  town  and  recovered,  and  the  town  then 
brought  this  suit  against  the  company  for  indemnity.  It  was 
held  that  the  town  could  recover  and,  in  the  opinion,  Wilde, 
J.,  says,  p.  31 :  "  The  defendants  were  answerable  to  the  par- 
ties injured  for  all  damages.  But  the  doubt  is  whether  they 
are  responsible  to  the  plaintiffs."  And  again,  p.  34:  "If  the 
defendants  had  been  prosecuted  instead  of  the  town  they  must 
have  been  held  liable  for  damages,  and  from  this  liability  they 
have  been  relieved  by  the  plaintiffs." 

In  Elliot  V.  Concord,  27  N.  H.  204,  where  the  town  was  held 
liable  in  the  first  instance  to  the  party  injured  it  was  said  for 
the  plaintiff  arguendo ;  "  Plaintiff  may  have  a  remedy  against 
the  town  or  the  railroad  corporation."  And  this  argument 
prevailed  with  the  court,  though  the  liability  of  the  railroad 
company  was  not  specially  noticed  in  the  opinion. 

In  Willard  v.  Newbury,  22  Vt.  458,  RedfieW,  J.,  charged 
the  jury :  "  The  town  were  liable  to  the  plaintiff,  and  he  was 
not  obliged  to  look  to  the  company,  even  if  they  had  also  been 
negligent  and  might  so  have  become  liable  to  any  one  suffering 
injury  on  that  account."  This  was  affirmed  by  the  court  and* 
it  is  plainly  intimated  that  there  was  no  doubt  of  the  railroad's 
liability.     This  was  followed  and  affirmed  in  Batty  v.  Dux- 
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bury,  24  Vt.  155,  where  the  gist  of  the  decision  is  that  the 
party  injured  is  not  bound  to  sue  the  railroad  but  it  is  clearly 
implied  that  he  may  do  so.  The  New  England  decisions,  as 
noticed  by  Judge  Dillon,  are  influenced  to  some  extent  by  the 
fact  that  the  duty  of  towns  there  is  entirely  statutory,  but  the 
principles  upon  which  the  foregoing  cases  are  decided,  are 
equally  applicable  in  Pennsylvania  where  the  duty  of  munici- 
palities, whether  at  common  law  or  by  statute,  is  essentially 
the  same  as  by  the  statutes  of  the  states  above  cited  from. 

It  is  quite  clear  to  us,  from  our  examination  of  the  subject, 
'that  the  general  consensus  of  judicial  opinion,  and  the  basis  of 
the  reasoning  on  which  many  of  the  decisions  are  rested,  is 
that  the  party  injured  may,  if  he  so  elects,  sue  at  once  the  ac- 
tive wrong-doer  who  is  ultimately  liable,  and  the  absence  of 
any  express  adjudication  of  the  point  is  due  mainly  if  not  alto- 
gether to  the  absence  of  any  serious  doubt  on  that  question 
and  the  fact  that  the  real  struggle  has  unifoi*mly  been  by  the 
towns  to  escape  their  primary  liability. 

Judgment  reversed  and  judgment  entered  for  plaintiff  on 
the  verdict. 
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[Marked  to  be  reported.]  ' 

Lease — Privilege  qf  extension — Statute  of  frauds. 

A  provision  in  a  written  lease  for  five  years,  for  an  extension  for  a  fur- 
ther period  of  five  years,  on  the  same  terms,  at  the  option  of  the  lessee, 
by  notice  in  writiog,  at  least  three  months  before  the  expiration  of  the 
first  term,  is  not  within  the  Statute  of  Frauds,  as  the  term  embraced  in 
the  renewal  is  created  and  defined  by  the  lease  itself. 

Written  notlr^  of  extension — Waiver. 

The  lessor  may  waive  the  provision  for  a  Mrritten  notice  of  the  extension 
of  a  lease  and  accept  an  oral  notice,  and  where  there  is  evidence  of  such 
waiver  it  is  error  lo  take  the  case  from  the  jury  because  the  notice  was 
not  in  writing. 

Argued  May  11, 1892.  Appeal,  No.  7,  July  T.,  1892,  from 
judgment  of  C.  P.  Fayette  Co.,  Dec.  T.,  1890,  No.  158,  on  ver- 
diet  for  plaintiff  in  ejectment.  Before  Paxson,  C.  J.,  Gbebk, 
Williams,  Mitchell  and  Heydrick,  JJ. 
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On  the  trial,  before  Ewing,  J.,  plaintiff  offered  in  evidence 
precipe  and  writ  of  ejectment,  issued  Oct.  16,  1890,  for  the 
property  in  dispute,  a  hotel  property.  The  further  facts  ap- 
pear by  the  opinion  of  the  Supreme  Court. 

The  court  affirmed  the  following  point  for  plaintiff : 

*^  Under  all  the  evidence  in  this  cause  the  verdict  must  be 
for  the  plaintiff  for  the  premises  described  in  the  writ : "  [1] 

The  court  refused  the  following  points  for  defendants : 

"  1.  If  the  jury  find  from  the  testimony  that  the  defendant, 
prior  to  June  1, 1890,  notified  the  plaintiff  verbally  that  he  elect- 
ed to  extend  the  first  term  of  five  years,  and  thereupon  the  plaint- 
iff by  her  acts  and  declarations  gave  defendant  to  understand 
that  no  further  or  other  notice  was  required  of  him  in  regard 
thereto,  then  the  plaintiff  would  be  estopped  from  setting  up 
want  of  written  notice  and  their  verdict  should  be  for  the  de- 
fendant." [2] 

"  2.  If  the  jury  find  from  the  testimony  that  the  plaintiff 
waived  the  written  notice  required  by  the  terms  of  the  agree- 
ment, then  their  verdict  should  be  for  the  defendant."  [3] 

"  8.  If  the  jury  believe  that  the  acts  and  declarations  of  the 
plaintiff  prior  to  June  1, 1890,  were  such  as  to  lead  the  defend- 
ant to  believe  that  the  lease  had  been  extended  for  another 
period  of  five  years,  and  that  no  further  notice  was  necessary 
on  his  part,  then  the  verdict  should  be  for  the  defendant."  [4] 

"4.  If  the  jury  believe  the  testimony  of  defendant  in  regard 
to  the  extension  of  the  lease,  it  would  operate  to  create  a  ten- 
ancy from  year  to  year,  and  this  suit  having  been  brought  prior 
to  the  termination  of  the  first  year,  the  plaintiff  is  not  entitled 
to  i-ecover."  [5] 

The  court  below  charged  the  jury,tn^er  clUcl,  as  follows : 

"  I  am  inclined  to  the  view  that  the  provisions  of  the  Act  of 
1772  would  prevent  the  defendant  from  retaining  possession  of 
this  property  under  whatever  agreement  he  may  have  had  with 
the  plaintiff  prior  to  the  first  of  June,  1890,  and,  entertaining 
that  view,  I  instruct  you  that  under  all  the  evidence  in  this 
case  the  plaintiff  is  entitled  to  your  verdict"  [6] 

The  court  below  discharged  a  rule  for  a  new  trial,  in  an  opin- 
ion, inter  alia^  as  follows,  by  EwiNG,  J. : 

"  The  lease  calls  for  a  *  notice  in  writing,*  and  to  substitute 
a  verbal  notice  is  to  alter  the  written  agreement  of  the  parties 
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by  parol  without  even  an  allegation  of  fraud,  accident  or  mis- 
take in  its  execution  and  to  make  a  new  and  parol  agreement 
between  the  parties  for  a  lease  of  real  estate  for  five  years. 
That  is  prohibited  by  the  Act  of  March  21,  1772.  This  is 
shown  very  clearly  by  Justice  Cooley  in  the  case  of  Beller  v. 
Robinson,  50  Mich.  264,  and  a  careful  study  of  that  opinion 
has  greatly  influenced  my  own.  The  Michigan  statute  pro- 
vides that  *  every  conti'act  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  any  lands  shall  be  void,  unless 
the  contract  or  some  note  or  memorandum  thereof  be  in  writ- 
ing and  signed  by  the  party  by  whom  the  lease  or  sale  is  to  be 
made,  or  by  some  person  thereunto  by  him  lawfully  author- 
ized in  writing.'  The  similarity  of  the  statutes  and  the  resem- 
blance of  the  cases  make  the  case  referred  to,  in  the  absence 
of  any  case  in  point  in  our  own  state,  of  decided  wejght  in  this 
case." 

Erron  assigned  were  (1-5)  answers  to  point,  and  (6^  charge, 
quoting  them  respectively. 

A,  D,  Boyd^  of  Boyd  ^  Umbels  with  him  S.  M  Ewing^  for  ap- 
pellants.— The  evidence  [quoted  in  the  opinion  of  the  Supreme 
Court]  shows  waiver  of  the  written  notice,  and  estoppel. 

While  the  doctrine  of  estoppel,  as  applicable  to  real  estate, 
violates  the  letter  of  the  Statute  of  Frauds  of  March  21,  1772, 
equity  has  adopted  it  to  enforce  justice,  even  though  in  some 
measure  it  might  give  rise  to  that  uncertainty  which  the  statute 
was  meant  to  obviate :  2  Reed,  St.  of  Frauds,  §  744 ;  Clarke  v. 
Vankirk,  14  S.  &  R.  864;  Schettiger  v.  Hopple,  8  Gr.  55; 
Dickson  v.  Green,  24  Miss.  614;  Bigelow,  Estoppel,  page  712. 
This  doctrine  seems  to  have  been  excluded  from  the  courts  in 
Michigan :  2  Reed,  supra.  The  case  of  Beller  v.  Robinson,  is 
therefore  no  authority  in  this  state. 

Substantial  compliance  with  the  giving  of  notice  of  the  ten- 
ant's election  for  renewal  is  sufficient,  and  a  failure  to  give  a 
i>vritten  notice,  as  required  by  the  lease,  is  not  fatal,  if  it  can 
be  shown  that  a  fair  intimation  of  jyi  intention  to  renew  has 
been  given  in  any  way :  Jackson  v.  Gross,  L.  &  T.,  page  576. 
Non-performance  of  a  condition  by  the  lessee  is  excused  when 
occasioned  by  the  act  of  the  lessor :  lb.,  page  84. 

Conceding  the  above  contention,  there  would  be  at  least  a 
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tenancy  from  year  to  year:  Stover,  v.  Cadwallader,  2  Penny. 
117  ;  Damn  v.  Rothermel,  112  Pa.  272. 

S.  L.  Mestrezat^  with  him  Cfuu.  A.  ffBrien^  for  appellee. — 
The  evidence  does  not  establish  an  express  waiver,  and  it  is 
not  inconsistent  with  future  notice  as  provided  by  the  lease. 

The  attempt  to  raise  an  estoppel  is  based  on  the  assertion 
that  appellee  was  bound  to  tell  appellant  what  his  own  written 
contract  was. 

Plaintiff  8  contention  amounts  to  the  creation  of  a  term  for 
iSve  years  by  parol.  This  cannot  be  allowed :  McDowell  v. 
Simpson,  8  Watts  135.  The  question  is  wholly  for  the  court : 
Dumn  V.  Rothermel,  112  Pa.  272;  Whiting  v.  Pittsburgh 
Opera  House  Co.,  88  Pa.  100.  The  exact  point  has  been 
ruled  by  Judge  Cooley  [quoting  his  language],  in  Seller  v. 
Robinson,  50  Mich.  264. 

Possession  can  have  no  weight  in  determining  the  validity 
of  a  lease  exceeding  three  years,  where  such  possession  is  a 
mere  holding  under  a  prior  lease :  Jones  v.  Peterman,  3  S.  &  R. 
646.  It  can  have  no  weight  in  establishing  a  yearly  tenancy. 
There  was  no  payment  o^  acceptance  of  rent  or  other  circum- 
stance indicating  a  tenancy  from  year  to  year,  as  in  McDowell 
V.  Simpson,  and  Dumn  v.  Rothermel,  supra. 

Opinion  by  Mr.  Justice  Green,  June  1, 1892. 

The  agreement,  between  the  parties  gave,  in  its  first  clause, 
a  lease  to  the  defendant  of  the  propeiiy  in  question  for  the 
definite  term  of  five  years  from  Sept.  1, 1885,  at  a  stipulated 
rent.  The  second  clause  is  in  the  following  words,  viz. :  "  The 
party  of  the  second  part  to  have  the  privilege  of  an  exten- 
sion of  said  term  of  five  years  for  a  further  period  of  five  years 
from  the  expiration  thereof,  at  his  own  option,  on  the  same 
terms,  by  notice  in  writing  to  the  parties  of  the  firat  part,  or 
their  assigns,  at  least  three  months  before  the  expiration  of  the 
term  of  five  years  first  above  mentioned." 

It  will  be  perceived  at  once  that  if  the  defendant  had  exer- 
cised his  option  to  extend  the  term  by  a  written  notice  to  that 
effect,  he  would  have  been  entitled  to  hold  the  premises  for 
the  full  term  of  ten  years.  To  accomplish  this  result,  it  re- 
quired only  a  notice  in  writing,  of  the  lessee's  intention  or  de- 
sire to  extend  the  term.      No  new  contract  was  necessary 
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either  to  create  a  new  term  or  to  define  its  conditions.  The 
lessors  were  bound  to  accept  the  enlarged  tenancy  upon  the 
same  terms  already  provided  by  the  existing  lease,  and,  as  to 
them,  nothing  was  to  be  done  on  their  pai*t  for  the  ci*eation  of 
the  full  term  of  ten  years.  When  the  notice  from  the  lessee 
was  given  and  received  they  were  bound  for  the  whole  ten 
years.  It  was  a  mistake,  therefore,  to  treat  the  right  of  the 
lessee  to  the  extended  term  as  something  which  was  to  be  de- 
termined by  a  new  contract.  That  right  was  fixed  by,  and 
was  a  part  of,  the  original  contract.  Hence  it  follows  that,  if 
the  option  of  the  lessee  to  have  the  extended  term  was  exer- 
cised in  a  way  which  the  law  would  recognize  as  sufficient  to 
bind  the  lessors,  the  lessee  would  hold  the  premises  for  the  full 
teiTO  of  ten  years  by  virtue  of  the  original  lease,  which  was  in 
writing  and  sealed  by  the  parties.  Therefore  no  question  as 
to  the  application  of  the  statute  of  frauds  arises.  If  the  lessee 
did  not  give  a  notice  such  as  the  law  would  enforce,  his  estate 
terminated  at  the  end  of  the  fii-st  period  of  five  years ;  if  he 
did  give  such  a  notice,  it  would  continue  to  the  end  of  the  sec- 
ond period  of  five  years.  In  either  event,  the  lease  itself  creat- 
ed and  defined  the  term,  and  the  statute  of  frauds  has  nothing 
to  do  with  the  case.  • 

The  only  question  requiring  consideration,  then,  is  as  to 
the  character  of  the  notice.  It  was  not  in  writing.  But  the 
lessee  gave  quite  considerable  proof  of  the  giving  of  a  verbal 
notice  of  his  intention  to  extend  the  lease  to  the  plaintiff,  who 
had  become  sole  lessor  by  the  acquisition  of  her  co-lessor's  in- 
terest in  the  lease,  and  of  her  express  assent  to  the  extension 
before  the  three  months'  period  of  the  notice  had  commenced 
to  run.  The  defendant  himself  testified :  ^^  I  had  two  or  three 
conversations  with  Mrs.  McClelland  prior  to  the  1st  of  June, 
1890,  in  regard  to  exercising  my  option  of  extending  this  lease 
for  the  further  term  of  five  years."  After  detailing  some  con- 
versation about  purchasing  the  property,  he  was  asked :  *'  Q.  Just 
leave  that  out,  Mr.  Rush,  and  go  on  and  state  what  was  said 
about  the  extension  of  this  lease  ?  A.  Well,  she  told  me  that 
it  was  my  property  for  five  years  more ;  I  told  her  I  had  made 
up  my  mind  to  take  it,  and  she  said  it  was  all  right,  that  I  had 
it  for  five  years  more ;  I  could  not  give  exactly  the  date ;  it 
was  before  June,  though ;  before  time  to  give  any  notice ;  it 
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was  a  month  or  more  before  the  1st  of  June,  1890 ;  she  said 
that  it  was  my  property  for  the  next  five  years  ;  that  I  had  it 
for  five  years  more."  He  testified  to  another  conversation,  also 
before  the  first  of  June,  in  which  she  wanted  him  to  buy  the 
Jennings  property  and  let  her  have  her  property  back,  to  which 
he  replied :  "  I  told  her  no ;  that  I  had  the  property  for  six 
years  more,  and  I  intended  to  stay  there.  *  No,'  she  said,  *  you 
haven't  got  it  for  six  years,  it  is  only  for  five  years ; '  and  I 
says,  *  yes,  five  years  from  the  Ist  of  September.'  She  says, 
*  )'^es,  you  have  it  for  that  time ;  it  is  your  property  from  that 
time  on ; '  and  I  asked  her  if  that  was  all  satisfactory  to  her, 
and  she  said  it  was ;  that  she  did  not  want  the  property  her- 
self, and  she  would  rather  I  would  be  in  it  than  anybody  else ; 
that  we  had  always  got  along  splendidly,  and  that  I  was  the 
best  friend  she  had ;  and  said  that  she  was  satisfied." 

If  this  testimony  was  believed  by  the  jury,  it  not  only  proved 
that  a  full  verbal  notice  of  intention  to  extend  the  time  was 
given  directly  to  the  lessor,  but  also  that  it  was  accepted  by  her 
as  such  a  notice,  that  no  objection  was  made  to  its  not  being  in 
writing,  and,  further,  that  she  thereupon  expressly  agreed  that 
the  lessee  might  have  the  property  for  the  full  extended  term 
of  five  years.  If  it  was  legally  possible  for  her  to  waive  the 
giving  of  a  written  notice,  she  certainly  did  waive  it,  if  the 
witness  told  the  truth. 

In  addition  to  the  foregoing,  it  was  admitted  on  the  trial  that 
Henry  W.  Gaddis  would  testify,  "  that  the  plaintiflf,  Mrs.  Mc- 
Clelland, told  him,  prior  to  June  1, 1890,  and  after  a  conversa- 
tion between  plaintiff  and  defendant  in  regard  to  extending  the 
term  of  five  years,  that  Mr.  Rush  had  notified  her,  not  in  writ- 
ing, that  he  would  keep  the  hotel  for  the  additional  five  years, 
and  that  she  had  agreed  that  he  should,  and  that  it  was  now  his 
for  five  years  more ;  that  this,  Mr.  Gaddis  communicated  to  Mr. 
Rush  prior  to  June  1,  1890.  This  with  like  effect  as  if  Mr. 
Guddis  had  testified  thereto  before  the  jury."  This  testimony 
also,  if  believed  by  the  jury,  would  prove  a  clear  waiver  of  the 
written  notice,  and  an  express  assent  to  the  extension  for  five 
years. 

Mrs.  Jane  Miller,  a  daughter  of  the  defendant,  testified  to  a 
conversation  before  June  1, 1890,  between  the  plaintiff  and  the 
defendant,  in  which  the  plaintiff  said :  "  Well,  Mr.  Rush,  you 
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have  decided  then  to  stay  another  five  years?  And  papa  says, 
*I  certainly  have.'  She  says,  *all  right,'  and  left  the  room; 
seemed  in  a  very  good  humor  and  very  pleasant."  Mrs.  Holmes, 
another  daughter,  testified  to  a  conversation  between  plaintiff 
and  defendant,  in  which  the  plaintiflf  said :  " '  I  suppose  if  you 
don't  get  a  license  you  wont  want  the  house ; '  and  he  says, 

*  yes,  m'am,  I  will ;  I  have  it  for  five  years  more ; '  and  she  says, 

*  yes,  I  know  you  have  it  for  another  five  years.'  Papa  says,  as 
he  left  her, '  I  suppose  you  are  satisfied,  Mrs.  Mac  ? '  *  Oh,  cer- 
tainly, Mr.  Rush,  you  don't  need  to  bother  any  more  about  it.' " 

The  foregoing  testimony  also,  if  believed,  proves  a  full  assent 
on  the  plaintiff's  part  to  another  term  of  five  years,  and,  in  ad- 
dition, that  the  defendant  need  do  nothing  further  about  the 
matter,  which  would  be  also  an  express  waiver  of  any  further 
notice  than  she  had  already  received. 

The  learned  court  below  withdrew  the  case  from  the  jury  and 
directed  a  verdict  for  the  plaintiff,  upon  the  theoiy  that  the 
Statute  of  Frauds  of  1772,  which  requires  that  all  estates  in  land 
for  a  period  of  three  years  or  more  should  be  evidenced  in  writ- 
ing, ruled  the  case  adversely  to  the  defendant.  We  cannot 
assent  to  that  view  of  the  case  for  the  reasons  already  stated. 

We  are  of  opinion  that  the  case  should  have  been  submitted 
to  the  jury  upon  the  question  whether  the  plaintiff  waived  her 
right  to  a  written  notice  of  the  extension  of  the  term,  and,  if 
she  did,  that  the  defendant  was  entitled  to  a  verdict  so  far  as 
that  subject  was  concerned.  We  know  of  no  reason  why  such 
a  right  as  this  could  not  be  waived  by  parol.  Such  a  waiver  is 
not  contrary  to  any  principle  of  public  policy  or  positive  law. 
The  circumstances  in  which  rights  stipulated  for,  whether  in 
writing  or  otherwise,  may  be  waived  are  so  very  numerous  and 
80  variant,  and  established  by  so  many  decisions  of  this  and 
other  courts,  that  it  would  be  a  wearisome  labor  to  review  the 
subject  in  detail. 

In  Lauman  v.  Young,  31  Pa.  306,  we  held  that  acquiescence 
in  acts  inconsistent  with  a  clause  of  forfeiture  will  dispense 
with  a  right  to  claim  it. 

In  the  case  of  Lentz's  Accounts,  5  Pa.  103,  we  decided  that 
the  statutes  limiting  liens,  unless  certain  proceedings  are  adopt- 
ed, may  be  waived  by  parol  agreement  of  the  parties  entitied  to 
their  benefit 
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The  cases  in  which  provisions  in  insurance  policies  have  been 
held  to  be  subject  to  waiver  by  parol  are  very  numerous,  ex- 
tending, in  some  cases,  to  express  prohibitions  of  all  waivers 
luiless  they  are  in  writing.  Some  of  these  cases  may  be  merely 
refeiTed  to :  Elkins  v.  Ins.  Co.,  113  Pa.  386 ;  Thierolf  v.  Ins. 
Co.,  110  Pa.  37;  Ins.  Co.  v.  Erb,  112  Pa.  149;  McFarlaud  v. 
Ins.  Co.,  134  Pa.  690 ;  Bonnert  v.  Ins.  Co.,  129  Pa.  558. 

In  Duffield  v.  Hue,  129  Pa.  94,  we  held  that  the  forfeiture  of 
an  oil  lease  for  failure  of  the  lessee  to  put  down  a  seventh  well 
in  a  stipulated  time  is  waived  by  acquiescence  in  the  failure  to 
put  down  in  time  the  two  preceding  wells. 

We  sustain  the  1st,  2d,  3d,  4th  and  6th  assignments  of  error. 
The  5th  is  not  material. 

Judgment  reversed  and  new  venire  awarded. 
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Commonwealth  v.  Wm.  Mann  Co.,  Appellant. 


Corporation — Meaning  qfterm  "  organized^^  under  Actqfl&J4, 
Undnr  the  earlier  statutes,  a  corporation  was  ** organized**  when  its 
officera  were  appointed  and  took  upon  themselves  the  burden  of  their 
offices,  after  the  incorpomtion  ;  but  the  word  **  organized,**  as  used  iu 
§  38,  clause  4,  of  the  General  Corporation  Act  of  April  29,  1874,  P.  L. 
100,  is  used  in  a  more  comprehensive  sense,  as  Including  incorporation. 
Under  that  Act  the  appointment  of  officei's  becomes  effective  eo  instaiiti 
with  the  incorporation  and  neither  could  take  place  without  the  other. 

Meaning  qf  term  **  organized**  under  Act  of  1889. 

Under  the  Act  of  June  1,  1889,  P.  L.  420,  providing  for  the  exemption 
from  taxation  of  certain  corporations  organized  exclusively  for  manufac 
turing  purposes,  the  woi*d  **  organized  **  refers  to  the  incorporation  ard 
not  to  the  exercise  of  its  functions  in  business  operations. 

Taxation — Exemption — Mani^facturing  corporations— Apportionment. 

Hence  a  corporation  organized  exclusively  for  manufacturing  pur- 
poses and  actually  canying  on  manufacturing  within  the  state  during  the 
tax  year,  is  exempt  from  state  tax,  under  the  Act  of  1889,  to  the  extent 
of  its  pix)perty  so  used,  although  also  engziged  in  other  business. 

But  the  propeity  or  capital  stock  used  for  purposes  other  than  manufac- 
turing is  not  exempt  and  an  apportionment  will  be  made  for  purposes  of 
taxation. 

Argued  May  31,  1892.  Appeal,  No  18,  May  3,  1892,  from 
judgment  of  C.  P.  Dauphin  Co.,  Jan.  T.,  1892,  No.  385,  on 
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trial  by  court  without  jury,  in  appeal  from  tax  settlement,  for 
tax  on  capital  stock  of  manufacturing  corporation.  Before 
Paxson,  C.  J.,  Stbrrett,  Green,  Williams,  MoCollum, 
Mitchell  and  Hbydrick,  JJ. 

Defendant's  specifications  of  appeal  were  in  substance  as  fol- 
lows :  (1)  Section  21  of  the  Act  of  June  1,  1889,  P.  L.  420, 
exempt  manufacturing  corporations  from  tax  on  capital  stock, 
and  appellant  is  exempt  under  said  Act.  (3)  If  taxable  at  all 
appellant  is  taxable  only  on  the  proportion,  if  any,  invested 
outside  of  its  manufacturing  business.  (4)  Section  21  of  the 
Act  of  1889  conflicts  with  art.  rx,  §  1,  of  the  Pa.  constitution, 
prescribing  uniformity  of  taxation.  (5)  Said  section  conflicts 
with  art.  xrv,  §  1,  of  the  amendments  to  the  U.  S.  constitution. 

The  court  found  the  facts  to  be  as  foUows,  in  an  opinion  by 
McPhbrson,  J.,  reported  in  1  Dist.  R.  346. 

"1.  The  defendant  is  a  corporation  of  this  state,  chartered 
April  11, 1888,  under  the  General  Corporation  Act  of  1874,  for 
the  purpose  of  manufacturing  blauk  books  and  stationery, 
printing,  lithographing,  and  selling  the  products  of  such  man- 
ufacture :  P.  L.  1889,  p.  a64.  It  does  not  engage  in  the  brew- 
ing or  distilling  of  spirituous  or  malt  liquors,  and  it  does  not 
enjoy  and  exercise  the  right  of  eminent  domain. 

^^  2.  The  defendant  has  found  it  an  advantage  to  its  business, 
and  a  desirable  method  of  increasing  and  extending  the  sale  of 
its  own  manufactures,  to  invest  a  portion  of  its  capital  stock 
in  the  purchase  and  sale  of  goods  manufactured  by  others. 
During  the  tax  year  of  1890  $45,000  of  its  capital  stock  were 
thus  invested. 

"  8.  The  paid-up  capital  stock  of  the  defendant  is  $860,000, 
upon  which,  during  the  year  ending  the  first  Monday  of  No- 
vember, 1890,  it  declared  a  dividend  of  12i  per  cent.  The  set- 
tlement in  question  taxes  the  capital  stock  at  the  rate  of  6i 
mills. 

"  4.  With  the  exception  of  the  f 46,000  above  referred  to, 
all  of  its  capital  stock  is  invested  in  the  manufacturing  plant, 
buildings,  machinery,  etc.,  which  it  occupies  and  uses  exclu- 
sively for  manufacturing  purposes,  or  in  merchandise  manu- 
factured by  it,  and  on  hand  awaiting  sale,  in  process  of  manu- 
VOL.  CL — 6 
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facture,  or  in  cash  on  hand.  Its  business  is  carried  on  and  its 
property  is  found  in  the  city  of  Philadelphia.*' 

The  court  argued  to  the  eflfect  that  a  change  was  intended 
by  the  Act  of  1889.  The  commonwealth's  argument  in  Com. 
V.  Lackawanna  I.  &  C.  Co.,  129  Pa.  346,  852,  suggests  the 
source  from  which  the  language  of  the  Act  of  1889  is  derived. 
That  Act  intended  to  apply  a  more  stringent  test  than  the  Act 
of  1886.  Organization  applies  to  the  exercise  of  corporate 
functions  in  business:  International  Nav.  Co.  v.  Com.,  104 
Pa.  88. 

The  court,  although  expressing  doubt,  re-stated  the  conclu- 
sions as  follows : 

"  1.  Section  21  of  the  Act  of  1889  exempts  from  taxation 
the  whole  capital  stock  of  corporations  which,  during  a  given 
tax  year,  have  been  engaged  in  manufacturing  and  in  no  other 
business. 

^^  2.  The  corporation  claiming  exemption  under  this  section 
must,  during  the  given  tax  year,  have  actually  earned  on  with- 
in this  state  at  least  a  part  of  its  manufacturing  business. 

**  8.  This  section  taxes  the  whole  capital  stock  of  corpora- 
tions which,  during  the  given  tax  year,  have  carried  on  two  or 
more  businesses,  only  one  of  which  was  manufacturing.  In 
this  class,  apportionment  as  heretofore  allowed  is  now  for- 
bidden. 

"  In  brief,  then,  we  are  of  the  opinion  that  the  construction 
above  adopted  is  in  harmony  with  the  course  of  legislation  ^nd 
decision  upon  this  subject,  gives  to  the  words  used  their  natural 
and  ordinary  moaning,  carries  out  the  evident  intention  of  the 
Legislature  to  relieve  manufactures  from  the  burden  of  one 
kind  of  taxation,  and  obeys  the  rule  that  exemptions  from  tax- 
ation are  to  be  strictly  construed. 

"  Applying  the  rules  above  stated  to  the  case  in  hand,  we 
find  as  conclusions  of  law  : 

"  1.  The  defendant  is  a  manufacturing  corporation,  actually 
carrying  on  manufacturing  within  the  state,  but  during  the 
tax  year  of  1890  it  was  not  organized  exclusively  for  manufac- 
turing purposes.  (This  is  also,  and  in  part,  a  conclusion  of 
fact) 

"  2.  Its  whole  capital  stock  therefore  is  taxed  b}*^  §  21  of  the 
Act  of  1889." 
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Exceptions.  Defendant  filed  exceptions  alleging  error  (1-4) 
in  not  sustaining  the  specifications  of  appeal ;  (5)  in  holding 
the  whole  capital  stock  taxable;  (6)  in  directing  judgment 
therefor;  (7)  in  not  directing  judgment  for  defendant. 

The  exceptions  were  overruled  and  judgment  entered,  where- 
upon defendant  appealed. 

JErrors  asngned  were  (1-7)  overruling  exceptions,  quoting 
them. 

M.  H.  Olmsted^  with  him  John  Q-.  Johnson^  for  appellant. — 
Corporations  under  the  Act  of  1874,  unlike  those  under  pre- 
vious local  Acts,  must  select  their  officers  and  complete  their 
organization,  before  charters  can  be  granted,  and  the  purpose 
— the  single  purpose — must  be  stated  in  the  application :  Act 
of  April  29,  1874,  P.  L.  74.  The  purpose  of  appellant  com- 
pany complied  with  this  Act.  The  investment  of  capital  in 
the  purchase  and  sale  of  goods  manufactured  by  others  was  in 
effect  found  by  the  court  to  be  incidental  to  and  in  aid  of  the 
manufacturing  business.  It  was  in  the  line  of  the  legislative 
exemption,  and  certainly  would  not  defeat  the  exemption. 
The  lavrs  of  New  York  and  New  Jersey  favor  their  corpora- 
tions by  grading  the  tax  according  to  the  percentage  of  capital 
stock  invested  in  the  state.  The  proviso  to  the  Act  of  1889 
was  in  the  same  direction.  The  Act  of  1874  provides  that  iron 
and  steel  manufacturing  companies  shall  open  mines,  etc. 
They  make  their  own  coke  or  mine  their  own  coal,  limestone, 
etc.  Yet  clearly  the  proviso  to  the  Act  of  1889  was  designed 
to  encourage  such  corporations. 

The  proviso  to  the  Act  of  1889  excepts  from  the  exemption 
corporations  having  the  right  of  eminent  domain.  The  fact 
that  this  exception  was  deemed  necessary,  indicates  that  with- 
out it  the  exemption  was  understood  to  apply  to  a  manufac- 
turing corporation  having  the  right  of  eminent  domain,  which 
could  not  belong  to  a  coiporation  organized  exclusively  for 
manufacturing  purposes  without  incidental  outside  operations. 

If  the  capital  invested  in  aid  of  the  manufacturing  business 
is  not  exempt,  the  tax  must  be  apportioned.  Apportionment 
is  a  part  of  our  tax  system :  Com.  v.  Atlantic  Refining  Co.,  2 
Pa.  C.  C.  65 ;  Com.  v.  Standard  Oil  Co.,  101  Pa.  119 ;  Com. 
V.  Lack.  I.  &  C.  Co.,  129  Pa.  346  ;  Com.  v.  Mahoning  Rolling 
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Mill  Co.,  lb.  360.  The  last  two  cases  were  not  decided  when 
the  Act  of  1889  was  passed,  but  their  reasoning  applies  to  the 
Act  of  1886.  The  Lackawanna  Co.  claimed  exemption  for  its 
whole  capital  stock.  It  was  probably  to  prevent  the  entire 
exemption  of  such  corporations  that  the  Act  of  1889  changed 
the  phraseology  of  the  Act  of  1885. 

The  Act  of  1885  was  intended  to  encourage  productive  in- 
dustries :  Com.  V.  Northern  Electric  Light  &  Power  Co.,  28 
W.  N.  621,  4,  7.  The  Act  of  1889  had  the  same  purpose  in 
view. 

The  exemption  apples  only  to  state  tax  on  capital  stock : 
Hawes  Mfg.  Co.'s  Ap.,  1  Mona.  353. 

James  A.  Stranahan^  Deputy  Attorney  General,  and  TF. 
U.  Hensel^  Attorney  General,  for  appellee. — If  appellant's  con- 
tention is  correct  there  is  little  if  any  difference  in  the  exemp- 
tion clauses  of  the  Acts  of  1885  and  1889.  There  was  some 
reason  for  using  the  terms  employed  in  the  latter  Act.  The 
"custom  of  apportionment"  was  undoubtedly  sought  to  be 
abolished  by  the  Act  of  1889.  The  experience  of  the  common- 
wealth under  the  Act  of  1885  was  fresh  in  the  minds  of  the 
Legislature.  It  knew  how  corporations  organized  for  different 
purposes  had  escaped  taxation  by  this  custom.  The  only  le- 
gitimate construction  of  the  Act  of  1889  is  to  keep  those  cor- 
porations within  their  proper  limits.  If  their  chartered  powers 
are  not  exclusively  for  manufacturing  purposes  and  they  have 
not  disclaimed  or  surrendered  these  powers  that  are  other  than 
manufacturing,  they  are  not  exempt,  or  if  they  are  phartered  for 
partly  manufacturing  purposes,  but  invest  their  stock  in  other 
business,  they  are  not  entitled  to  the  exemption,  as  they  ought 
to  be  held  to  be  doing  that  for  which  they  are  organized  to  do. 
The  rule  adopted  should  be  uniform. 

Defendant,  to  come  within  the  exemption  of  the  Act  of  1889, 
must  show  that  it  includes  all  the  purposes  covered  by  the  Act 
of  April  7, 1849,  and  its  supplements,  passed  to  encourage  man- 
ufacturing operations  within  the  commonwealth.  By  supple- 
ment of  April  14,  1851,  this  was  extended  to  the  business  of 
printing  and  publishing. 

The  Act  of  1874,  in  its  mode  for  the  incorporation  of  com- 
panies, adopted  this  same  idea  in  reference  to  this  class  of  manu- 
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facturing  industries,  and  in  corporations  for  profit — second  class 
in  §  2,  clause  12,  P.  L.  74,  it  provided  for  corporations  for  the 
"  transactions  of  a  printing  and  publishing  business.'*  This 
clause  and  the  Act  of  1851  unmistakably  had  reference  to  the 
same  class  of  manufacturing.  It  was  simply  a  printing  and 
publishing  business,  and  applied  to  the  printing  and  publishing 
of  books  and  newspapers.  Defendant  does  not  come  under 
the  class  mentioned  and  intended  in  either  of  these  Acts.  Its 
charter  must  have  been  granted  under  §  2,  clause  18  of  the  Act 
of  1874,  P.  L.  74.  If  so  it  was  chartered  or  organized  for  a 
different  purpose  from  that  set  forth  in  §  12,  and  it  cannot  be 
claimed  that  it  comes  within  the  provisions  of  the  Act  of  1851. 
Applying  the  principle  that  exemptions  from  taxation  must  be 
strictly  construed,  the  claim  of  defendant  cannot  be  allowed 
under  the  exemption  clause  of  the  Act  of  1889.  This  conten- 
tion is  directly  supported  in  the  opinion  of  this  court  in  Com. 
V.  Northern  Electric  Light  Co.,  28  W.  N.  521. 

This  position  and  the  reasons  given  by  the  opinion  of  the 
court  below  justifies  the  judgment. 

Olmtted  and  Johnson^  in  reply. — If  the  Act  of  1889  had  in- 
tended to  abolished  the  custom  of  apportionment,  it  would  have 
said  so.  So,  also,  as  to  exemption  depending  on  the  invest- 
ment of  the  capital  and  surplus  exclusively  in  the  manufactur- 
ing business. 

Appellant  has  exercised  only  such  powers  as  are  incidental 
to  the  purpose  of  its  organization.  They  are  not  tdtra  vires : 
Morawetz,  865,  7 ;  Forrest  v.  Ry.,  80  Beav.  40 ;  Lyndeborough 
Glass  Co.  V.  Glass  Co.,  Ill  Mass.  315;  Dauchy  v.  Brown, 
24  Vt.  197 ;  Seawright  v.  Payne,  6  Lea  288 ;  Callaway  Mining 
Co.  V.  Clark,  82  Mo.  304;  Moss  v.  Averell,  10  N.  Y.  449- 
466;  Texas,  etc.,  R.  R.  v.  Robars,  60  Tex.  545;  Layng  v. 
French  Spring  Co.,  Limited,  1  Adv.  R.  759. 

The  exemption  of  the  Act  of  1889  is  not  limited  to  corpo- 
rations chartered  under  any  particular  section  of  the  Act  of 
1874,  or  under  other  Acts.  Clause  18  of  §  2  of  the  Act  of 
1874  provides  for  charter  of  corporations  for  any  manufactur- 
ing purpose,  including  those  provided  for  by  prior  Acts.  The 
Act  of  1849  included  just  such  corporations  as  that  of  ap- 
pellant. 
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Opinton  by  Mr.  Justice  Hbydrick,  July  18, 1892. 

The  learned  court  below  found  that  the  defendant  company 
was  incorporated  under  the  general  corporation  law  of  1874, 
for  the  purpose  of  manufacturing  blank  books  and  stationery, 
printing,  lithographing  and  selling  the  product  of  such  manu- 
facture, with  a  capital  of  |I850,000 ;  that  during  the  year  ended 
the  first  Monday  of  November,  1890,  it  was  actually  carrying 
on  manufacturing  within  this  state,  but  employed  $45,000  of  its 
capital  in  other  business,  and  that  within  the  same  year  it  de- 
clared a  dividend  of  twelve  and  one  half  per  cent  upon  its 
capital  stock.  Upon  these  findings  the  court  was  of  opinion 
that  the  company  did  not  come  within  the  last  proviso  to  the 
21st  section  of  the  Act  of  June  1, 1889,  exempting  from  taxa- 
tion "  corporations,  limited  partnerships  and  joint  stock  asso- 
ciations organized  exclusively  for  manufacturing  purposes,  and 
actually  carrying  on  manufacturing  within  the  state,"  and 
therefore  held  it  liable  to  taxation  upon  its  entire  capital.  The 
appellant  contends  that  upon  the  court's  finding  it  was  within 
the  proviso,  and  therefore  exempt  from  taxation,  or,  if  not 
wholly  exempt,  that  it  was  at  most  taxable  on  that  part,  only, 
of  its  capital  which  was  not  employed  in  manufacturing.  This 
contention  raises  the  question  of  the  proper  interpretation  of 
the  phrase  "organized  exclusively  for  manufacturing  pur- 
poses ; "  and  a  further  question  of  construction  of  the  whole 
proviso. 

To  organize  is  to  furnish  with  organs.  An  organ  is  defined 
to  be  an  instrument  or  medium  by  which  an  action  is  perform- 
ed or  an  object  accomplished.  The  medium  by  or  through 
which  a  corporation  can  alone  act  or  accomplish  the  object  for 
which  it  was  created  is  the  officers  provided  for  in  the  law  of 
its  being.  Hence  it  is  organized  when  these  officers  have  been 
appointed  and  taken  upon  themselves  the  burden  of  their  of- 
fices ;  it  is  then  furnished  with  organs ;  endowed  with  capacity 
for  the  functions  of  life:  Webster ;  qualified  for  the  exercise 
of  its  appropriate  functions :  A.  &  E.  Encyc.  of  Law.  And 
this  is  the  sense  in  which  the  word  "  organize  "  is  used  in  stat- 
utes providing  for  the  incorporation  of  companies  for  various 
purposes :  Act  of  Jan.  26, 1849,  P.  L.  11  §  3  ;  Act  of  Feb.  19, 
1849,  P.  L.  80,  §  3 ;  Act  of  April  16, 1850,  P.  L.  478,  §  7 ;  Act 
of  April  12,  1855,  P.  L.  217,  §  1 ;  Act  of  March  11, 1857,  P. 
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L.  77,  §  8 ;  Act  of  April  8, 1861,  P.  L.  259,  §  1.  In  clause  4 
of  §  38  of  the  corporation  Act  of  1874,  P.  L.  100,  the  word 
*'  organized  "  is  used  in  a  more  comprehensive  sense,  as  includ- 
ing incorporation,  and  properly  so  because  the  appointment  of 
ofBcers  becomes  effective  eo  instanti  with  the  incorporation, 
and  under  that  Act  neither  could  take  place  without  the  other. 
A  corporation  being  thus  organized  is  of  course  organized  for 
a  purpose,  not  aimlessly  and  indefinitely,  but  necessarily  for  a 
purpose  which  it  has  capacity  to  accomplish.  Being  the  creature ' 
of  law  it  has  capacity  to  accomplish  that  only  which  it  is  express- 
ly or  by  necessaiy  implication  authorized  by  its  charter  to  do  : 
.Commonwealth  v.  E.  &  N.  E.  Railroad  Co.,  27  Pa.  339.  The 
defendant's  charter  authorized  it  to  manufacture  blank  books 
and  stationery,  and,  what  may  be  considered  necessary  incidents 
to  that  business,  to  print,  lithograph  and  sell  its  products. 
Nothing  more  being  expressed,  everything  else  was  excluded. 
It  was  therefore  organized  exclusively  for  manufacturing  pur- 
poses, and  as  it  was  found  to  have  been  actually  carrying  on 
manufacturing  within  the  state  during  the  tax  year,  it  was 
within  the  proviso  exempting  manufacturing  companies  from 
taxation. 

But  it  does  not  follow  that  a  company  which  is  organized 
exclusively  for  manufacturing  purposes  and  which  actually 
carries  on  manufacturing  within  the  state  but  which  employs 
part  of  its  capital  in  other  than  its  strictly  manufacturing  opera- 
tions is  wholly  exempt  from  taxation.  To  so  hold  would  be 
to  offer  a  premium  to  such  companies  for  transgressing  their 
charters,  and  to  give  them  an  advantage  over  others  with  which 
they  might  come  in  competition  outside  of  their  legitimate 
field  of  operations,  which  the  legislature  cannot  be  presumed 
to  have  intended.  The  20th  section  of  the  Act  of  June  30, 
1885,  would  seem  to  be  more  sweeping  than  the  proviso 
under  consideration.  It  was  therein  enacted  "  That  the  taxes 
laid  upon  manufacturing  corporations  by  and  under  the  reve- 
nue laws  of  this  commonwealth,  be  and  the  same  are  hereby 
abolished  as  to  such  corporations,  and  the  laws  under  which 
such  taxes  are  laid  and  collected  be  and  the  same  are  hereby 
repealed  so  far,  and  so  far  only  as  they  apply  to  manufactur- 
ing corporations."  The  difference  between  the  two  being  that 
the  proviso  of  1889  ex  vi  termini  excludes  from  the  exemption 
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manufacturing  companies  not  exclusively  organized  as  such, 
while  the  Act  of  1885  by  its  letter  relieves  from  the  burden  of 
taxation  all  manufacturing  corporations  whether  they  are  ex- 
clusively such  or  not.  Under  the  latter  it  was  held,  in  Com- 
monwealth V.  Lackawanna  Iron  &  Coal  Co.,  129  Pa.  346,  that 
a  company  whose  principal  business  was  the  manufacturing  of 
steel  rails,  but  which  had  invested  part  of  its  capital  in  mining 
property,  city  lots,  bonds  and  mortgages  and  store  goods  was 
not  exempt  from  taxation  on  that  part  of  its  capital  that  was 
so  invested  otherwise  than  in  its  strictly  manufacturing  opera- 
tions. The  reasons  given  in  support  of  that  judgment  apply 
with  equal  force  to  the  present  case  and  need  not  be  repeated 
here.  They  require  that  the  present  defendant  pay  tax  upon 
so  much  of  its  capital  as  is  employed  outside  of  its  legitimate 
field  of  operations. 

The  judgment  is  reversed,  and  judgment  is  now  entered  in 
favor  of  the  commonwealth  and  against  the  William  Mann 
Company  for  the  sum  of  three  hundred  and  seventeen  dollars 
and  ninety-nine  cents  and  costs. 

Commonwealth  v.  Weikbl  &  Smith  Co.,  Appellant. 

Argued  May  31,  1892.  Appeal,  No.  20,  May  T.,  1892, 
from  judgment  of  C.  P.  Dauphin  Co.,  Jan.  T.,  1892,  No.  307, 
for  Commonwealth  on  trial  before  court  without  jury,  on  an 
appeal  from  tax  settlement.     Argued  with  preceding  case. 

James  W.  M,  Newlin^  with  him  John  A.  Brorvn^  for  ap- 
pellant. 

James  A,  Stranahan^  Deputy  Attorney  General,  and  W.  U. 
Hensel^  Attorney  General,  for  appellee. 

Opinion  by  Mr.  Justice  Heydrick,  July  13, 1892. 

This  case  does  not  differ  in  any  material  respect  from  Com- 
monwealth V.  William  Mann  Company,  decided  at  this  term. 
For  the  reasons  therein  given  the  judgment  must  be  reversed 
and  judgment  entered  for  the  Commonwealth  for  the  tax  upon 
so  much  of  the  defendant's  capital  as  was  employed  in  other 
than  its  legitimate  business  of  manufacturing. 

The  judgment  is  reversed,  and  judgment  is  now  entered  in 
favor  of  the  Commonwealth  and  against  Weikel  &  Smith 
Company  for  the  sum  of  seventy-six  dollars  and  twenty-seven 
cents  and  costs. 
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Childs  V.  Pennsylvania  R.  R.  Co.,  Appellant. 

[Marked  to  be  reported.] 

BailToad^^Negligence^Rate  of  speed— Crossings^  Warning, 
Railroad  companies  may  movo  their  trains  in  the  open  country  at  such 
rate  of  speed  as  the  character  of  their  machinery  and  road-bed  may  make 
practicable,  and  the  maximum  rate  of  speed  mider  such  circumstances  is 
not  a  question  for  the  jury.  Nor  is  a  high  rate  of  speed  negligence  per 
se.  But  the  greater  the  speed  the  greater  the  degree  of  care  required 
in  giving  warning  when  approaching  a  road  crossing  at  grade. 

8x{ffleiency  of  warning — Whistle  or  belL 

If  a  train  of  cars  is  moving  at  such  rate  of  speed  that  it  would  cover 
the  distance  between  a  point  from  which  its  bell  could  be  heard  at  a  cross- 
ing, and  the  place  of  crossing,  in  so  shoi*t  a  time  as  to  make  the  signal 
of  little  or  no  use  to  one  in  the  act  of  crossing  the  track,  then  failure  to 
give  notice  by  the  whistle  from  a  longer  distance  would  be  negligence. 

Argued  March  80, 1892.  Appeal,  No.  164,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T.,  1891,  No. 
132,  on  verdict  for  plaintiff  in  trespass  for  death  of  her  hus- 
band by  defendant's  negligent  running  of  a  train  of  cars.  Be- 
fore Paxson,  C.  J.,  Green,  Williams,  Mitchbll  and  Hey- 

DRICE,  J  J. 

On  the  trial,  before  Biddle,  J.,  the  evidence  was  to  the  ef- 
fect that  the  accident  happened  at  a  crossing  in  the  limits  of 
the  city  of  Philadelphia,  between  Wissinoming  and  Fitlers  sta- 
tions. At  Frankford  and  at  Bridesburg,  the  next  stations  to 
the  west,  the  crossings  are  in  built-up  portions  of  the  city  and 
the  neighborhood  is  thickly  settled.  After  leaving  Bridesburg, 
going  to  the  east,  there  is  an  open  stretch  of  country.  The 
evidence  as  to  the  character  of  the  country  in  the  neighborhood 
of  the  crossing  where  the  accident  happened  was  meagre,  but 
was  to  the  effect  that  in  the  immediate  vicinity  of  the  crossing 
were  open  lots,  brick  fields,  etc.,  and  that  the  only  house  men- 
tioned stood  back  from  the  railroad  track  some  distance. 
From  the  place  of  the  accident  to  Holmesburg  Junction,  a  dis- 
tance of  about  three  miles  to  the  east,  there  were  about  ten 
street  crossings.  The  train  which  caused  the  accident,  an  ex- 
press from  New  York,  was  running  at  the  rate  of  from  forty  to 
fifty  miles  an  hour.     Plaintififs  evidence  as  to  the  omission  of 
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warning  by  defendant  was  of  a  negative  character,  but  defend- 
ant's witnesses  testified  that  a  bell  was  rung  but  no  whistle 
sounded.  The  rules  of  the  company  forbade  the  blowing  of 
the  whistle  within  the  limits  of  the  city,  unless  in  case  of  a 
sudden  emergency. 

The  court  below  refused  a  request  for  binding  instructions 
for  defendant,  and  charged,  inter  alia :  "  The  jury  must  deter- 
mine whether  the  rate  of  speed  is  so  excessive  as  to  be  consid- 
ered by  them  an  act  of  negligence  for  which  the  railroad  com- 
pany is  responsible."  Exception  was  taken  to  this  portion  of 
the  charge,  but  it  was  not  assigned  for  error. 

Verdict  for  plaintiff  for  $5,000  and  judgment  thereon. 

Error  assigned  was  refusal  of  binding  instructions  for  defend- 
ant, quoting  the  point. 

George  Tucker  Bispham^  for  appellant. — The  evidence  as  to 
failure  to  give  warning  being  negative  and  the  proof  to  the 
contrary  being  aflfirmative,  no  case  of  negligence  in  this  respect 
is  made  out,  and  the  case,  in  this  branch,  is  ruled  by  Hauser  v. 
Central  R.  R.,  29  W.  N.  471,  478. 

The  place  where  the  accident  occurred  is  in  the  open  coun- 
try, and  the  language  of  this  court  in  Reading  &  Columbia  R. 
R.  V.  Ritchie,  102  Pa.,  on  page  425,  where  it  is  said,  among 
other  things,  that  it  is  not  negligence  for  a  train  to  run  at  a 
high  rate  of  speed  through  an  open  country,  is  applicable  here. 
If  it  be  said  that  the  proof  that  the  neighborhood  was  sparsely 
settled  WBfl  not  sufficiently  full,  it  must  be  remembered  that 
the  burden  was  on  the  plaintiff  to  show  that  the  rate  of  speed 
was  excessive  by  reason  of  the  character  of  the  neighborhood. 
There  was  an  utter  failure  of  evidence  on  this  point,  as  on  the 
other.  The  court  therefore  should  have  affirmed  defendant's 
point.  In  place  of  doing  that,  the  court  left  it  to  the  jury  to  de- 
termine whether  the  rate  of  speed  was  excessive. 

Abram  S,  Ashbridge,  for  appellee. — ^In  Carroll  v.  R.  R.,  12  W. 
N.  848;  Moore  v.  R.  R.,  108  Pa.  349;  Pa.  R.  R.  v.  Bell,  122 
Pa.  58 ;  Marland  v.  R.  R.,  123  Pa.  487 ;  and  Blight  v.  R.  R.,  143 
Pa.  10,  the  evidence  was  clear  that  if  the  parties  injured  had 
used  their  eyes  they  must  have  seen  the  approaching  train. 
But  this  line  of  cases  is  distinguished  from  Longenecker  v.  R. 
R.,  105  Pa.  328 ;  Pa.  R.  R.  v.  Garvey,  108  Pa.  369 ;  and  Pa.  R. 
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R.  V.  Coon,  111  Pa.  430,  in  which  it  is  held  that  where  it  ap- 
pears from  the  evidence  or  frpm  presumption  of  law  that  the 
party  injured  took  the  necessary  precautions  and  where  there 
is  evidence  from  which  negligence  on  the  part  of  the  defendant 
may  be  inferred,  the  case  is  for  the  jury. 

*'  Whether  the  population  is  dense  or  sparse  at  the  locus  in 
quo^  what  is  the  likelihood  of  danger,  and  what  the  rate  of 
speed  compatible  with  the  public  safety  under  the  circumstances, 
are  facts  which  necessarily  find  their  way  into  the  jury  box." 
Agkbw,  C.  J.,  in  Pa.  B.  R.  v.  Lewis,  79  Pa.  33.  And  how  and 
when  warning  should  be  given  is  a  question  for  the  juiy :  Longe- 
necker  v.  R.  R.,  105  Pa.  328.  To  same  effect  see  McNeal  v. 
R.  R.,  131  Pa.  184;  Ellis  v.  R.  R.,  138  Pa.  506. 

R.  R.  V.  Ritchie,  cited  by  the  other  side,  does  not  apply. 
There  the  accident  happened  in  the  open  country,  and  a  whistle 
was  blown ;  besides,  the  evidence  clearly  showed  contributory 
negligence. 

Plaintiff's  complaint  here  was  that  the  train  approached  the 
crossing  at  a  rapid  and  unreasonable  rate  of  speed,  without 
necessary  and  legal  warning,  and  there  was  ample  evidence  to 
take  the  case  to  the  jury. 

Opinion  by  Mr.  Justice  Williams,  June  1, 1892. 

This  is  a  very  close  case.  The  appellant  does  not  allege,  as 
the  case  is  presented  to  us,  that  the  plaintiff's  husband  lost  his 
life  because  of  his  own  want  of  care.  The  contention  of  the 
defendant  is  that  the  evidence  shows  no  negligence  on  the 
part  of  the  company  or  its  employees.  It  concedes  with  entire 
fairness  that  if  the  evidence  was  sufficient  to  justify  the  sub- 
mission of  the  question  of  its  negligence  to  the  jury,  it  has  no 
ground  for  complaint  at  the  manner  of  its  submission ;  but  it 
asserts  that  the  evidence  was  not  sufficient,  and  that  the  learned 
judge  should  have  given  a  binding  instruction  to  find  for  the 
defendant. 

The  question  thus  raised  requires  us  to  look  into  the  testi- 
mony in  order  that  we  may  ascertain  whether  such  facts  were 
disclosed  by  it  as  fairly  presented  the  question  of  the  defend- 
ant's negligence.  We  learn  that  the  scene  of  the  accident  was 
the  crossing  at  Dark  Run  lane.  The  tracks  of  the  company  at 
that  point  are  five  in  number,  and  are  crossed  by  the  lane  at 
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grade.  Childs  and  his  son  were  returning  at  the  close  of  the 
day  from  their  work.  They  reached  the  crossing  after  dark. 
Whether  the  night  was  rendered  darker  by  the  presence  of 'fog 
is  not  clear,  as  the  testimony  on  the  subject  is  contradictory. 
When  they  reached  the  crossing  they  stopped  near  the  track 
and  looked  up  and  down  the  railroad  and  listened.  The  son 
testifies  that  they  neither  saw  nor  heard  anything  to  indicate 
the  approach  of  a  train,  and  started  to  cross  the  tracks.  When 
they  reached  the  last  or  most  westerly  one,  he  says  the  train 
came  suddenly  on  them  out  of  the  dailmess.  He  succeeded  in 
getting  out  of  its  way,  but  his  father  was  struck,  thrown  through 
the  air  some  sixty  or  seventy  feet,  and  over  the  heads  of  two 
of  the  witnesses.     When  he  was  reached  he  was  dead. 

This  is  a  complete  account  of  the  accident  as  it  is  presented 
by  the  testimony.  The  plaintiff  contends  that  negligence  ap- 
pears in  two  particulars,  viz.,  the  rate  of  speed,  and  the  want  of 
any  su£Scient  warning  of  the  approach  of  the  train.  As  to 
the  first  of  these  there  is  no  doubt  that  the  speed  was  from 
forty-five  to  fifty  miles  per  hour.  The  train  was  an  express 
running  from  New  York  to  Philadelphia.  The  locomotive  en- 
gineer, who  had  charge  of  the  train,  testified  that  its  average 
running  time  was  fifty-three  miles  an  hour ;  that  it  was  on  time 
when  the  accident  occurred,  and  running  at  its  schedule  rate  of 
speed.  On  the  other  hand,  it  appears  that  the  crossing  is  in 
a  rural  portion  of  the  city,  and  that  the  lane  is  an  unpaved 
wagon  road,  not  to  be  distinguished  from  the  country  roads. 

We  do  not  think  any  question  of  negligence  gppows  out  of  the 
rate  of  speed  upon  these  facts.  The  right  of  a  raih'oad  to  move 
its  trains  at  such  rate  as  the  necessities  of  its  business,  or  the 
requirements  of  the  public  may  make  necessary,  is  subject  only 
to  such  restrictions  as  may  be  found  necessary  in  cities  and 
populous  towns.  In  the  crowded  centres  of  business  and  pop- 
ulation the  public  safety  requires  the  speed  to  be  moderated, 
but  in  the  open  country  the  single  traveler  over  the  wagon 
road  may,  under  all  ordinary  circumstances,  provide  for  his 
safety  by  compliance  with  the  rule  of  law  and  of  common  sense 
that  requires  him  to  stop,  look  each  way  along  the  track  and  to 
listen,  for  an  approaching  train,  before  attempting  to  cross  the 
track.  The  movement  of  trains  must  be  regulated  by  the  rail- 
road companies  in  the  exercise  of  a  business  discretion,  and 
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upon  consideration  of  the  competition  they  have  to  encounter 
and  the  necessities  of  modern  business.  We  do  not  think  a 
jury  may  fix  the  maximum  rate  of  speed  at  which  a  train  shall 
be  moved  in  the  open  country,  or  that  a  high  rate  of  speed  is 
negligence  per  se.  But  while  railroad  companies  may  move 
their  trains  at  such  rate  of  speed  as  the  character  of  their  ma- 
chinery and  road-bed  may  make  practicable,  they  must  not  for- 
get that  increased  speed  for  the  train  means  increased  danger 
to  those  who  must  cross  the  tracks,  and  that  increased  care  on 
their  part  to  guard  against  accidents  becomes  a  duty. 

This  brings  us  to  our  final  inquiry,  was  proper  warning  given 
of  the  approach  of  the  train  to  the  crossing  ?  Let  us  assume 
that  the  bell  was  rung,  for  although  it  is  certain  that  neither 
Childs  or  his  son,  or  the  young  ladies  who  saw  the  accident, 
heard  it,  yet  the  weight  of  the  testimony  is  that  it  was  rung 
from  Holmesburg  down  by  Wissinoming  station  till  the  acci- 
dent occurred.  We  have,  then,  the  following  facts:  (1)  A 
train  at  fifty  miles  an  hour  would  cover  a  distance  of  one  mile 
in  seventy-two  seconds,  an  eighth  of  a  mile  in  nine  seconds. 
From  WL^^sinoming,  which  the  juiy  might  well  find  from  the 
evidence  was  the  farthest  point  up  the  road  at  which  a  train 
could  be  seen,  to  the  crossing,  is  a  little  over  nine  hundred  feet, 
over  which  the  train  would  move  in  twelve  seconds.  (2)  The 
bell  was  rung  above,  at,  and  below,  Wissinoming.  (8)  It  was 
not  heard  at  the  crossing,  or  not  till  escape  was  possible  only 
for  the  younger  and  more  nimble  of  the  two  men  who  were 
crossing  the  tracks.  The  question  suggested  by  these  facts  is 
whether,  at  such  a  crossing,  and  with  such  a  rate  of  speed,  the 
bell  can  be  heard  far  enough  to  be  a  proper  method  of  giving 
warning.  If  it  could  be  heard  a  quarter  of  a  mile  away,  it 
would  afford  a  trifle  more  than  a  quarter  of  a  minute  for  the 
traveler  to  determine  what  to  do,  and  to  do  it.  If  the  whistle 
could  be  heaid  twice  or  three  times  as  far,  the  time  afforded 
the  traveler  to  escape  from  danger  would  be  twice  or  three 
times  as  gfeat.  If,  for  want  of  a  few  additional  seconds  of 
time,  which  another  mode  of  giving  warning  would  have  af- 
forded, property  or  life  be  destroyed,  is  it  not  for  the  jury  to 
say  whether  or  not  the  longer  warning  ought,  under  the  circum- 
stances, to  have  been  given?  Our  question,  it  will  be  remem- 
bered, is  not  whether  the  learned  judge  is  right  in  all  he  said  to 
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the  jury  on  these  subjects,  but  whether  there  was  anything  in 
the  case  for  the  consideration  of  the  jury.  We  think  there  was 
one  question  fairly  raised  by  the  testimony  which  was  exclu- 
sively for  the  jury,  viz.,  whether  a  train  approaching  a  crossing, 
situated  like  that  at  Dark  Run  lane,  at  a  high  rate  of  speed,  can 
give  suflScient  notice  of  its  approach  by  ringing  the  bell  ?  If 
they  should  find  the  fact  to  be,  that  a  train  moving  at  the  rate 
of  speed  at  which  this  train  was  running,  would  cover  the  dis- 
tance between  a  point  from  which  its  bell  could  be  heard  at  the 
crossing,  and  the  place  of  crossing,  in  so  short  a  time  as  to  make 
the  signal  of  little  or  no  use  to  one  in  the  act  of  crossing  the 
track,  then  the  failure  to  give  notice  by  the  whistle  from  a  longer 
distance  away  would  be  negligence. 

If  we  are  right  in  our  conclusion  that  this  question  of  fact 
was  in  the  case,  then  it  was  the  duty  of  the  learned  judge  to 
submit  it  to  the  jury,  and  as  no  other  question  is  presented  on 
this  record  it  becomes  our  duty  to  affirm  the  judgment. 

The  judgment  is  accordingly  affirmed. 


Edinboro  Normal  School  v.  Cooper,  Appellant. 

[Marked  to  be  reported.] 

Equity — Duty  of  Chancellor  to  consider  consequences. 

It  is  often  the  duty  of  a  chancollor  to  consider  the  consequences  of  a 
decree  he  is  asked  to  make,  and  to  withhold  it  where  greater  harm  might 
resalt  from  making  than  from  denying  it. 

Injunction — Discharge  of  principal  of  state  normal  school  without  hearing. 
The  board  of  trustees  of  a  state  normal  school,  in  the  middle  of  the 
school  year,  passed  a  resolution  conyioting  the  principal  of  inunoral  con- 
duct and  dismissing  him  from  office,  without  notice  or  hearing.  A  suc- 
cessor was  elected  but  the  old  principal  continued  to  act.  The  trustees 
obtained  an  injunction  to  restrain  the  discharged  principal  from  assuming 
to  exorcise  the  office.     Held  : 

1.  The  action  of  the  trustees  in  convicting  the  principal  of  immorality, 
and  discharging  him,  without  notice  or  hearing,  was  irregular  and  unjust, 
and,  if  no  other  considerations  were  presented  than  such  as  were  per- 
sonal to  the  trustees  and  the  principal,  the  injunction  would  be  dissolved. 

2.  The  fact,  however,  that  the  school  year  is  near  its  close,  and  the 
probability  that  greater  harm  would  result  to  the  school  and  to  the  public 
service  from  disturbing  the  injunction  at  this  time  than  from  sustaining 
it,  will  induce  the  court  to  let  the  injunction  stand  so  far  as  it  enjoins 
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against  interference  with  tbe  authority  or  functions  of  the  new  principal, 
or  the  management  of  the  school. 

3.  The  injunction  should  be  sustained  only  to  this  extent,  with  a  saving 
of  all  rights  of  the  appellant  to  proceed  at  law  for  the  collection  of  his 
salary  for  the  remainder  of  the  year. 

Coats — WJien  to  be  paid  by  winning  party. 

Cost(«  in  equity  will  be  placed  on  the  winning  party,  where,  as  in  this 
case,  an  injunction  to  restrain  an  improperly  discharged  principal  of  a 
state  normaJ  school  from  exercising  die  office  was  sustained  out  of  con- 
siderations for  the  public  good  but  would  have  been  dissolved  on  the 
merits  of  the  controversy. 

Argued  April  27, 1892.  Appeal  No.  471,  Jan.  T.,  1892,  from 
decree  of  C.  P.  Erie  Co.,  May  T.,  1892,  No.  '2,  in  equity,  en- 
joining appellant  from  assuming  position  of  principal  of  state 
normal  school,  etc.  Before  Paxson,  C.  J.,  Steerbtt,  Wn> 
LLAMS,  McCoLLUM  and  Heydrick,  JJ. 

The  bill,  after  setting  forth  the  origin  of  the  school,  etc., 
alleged  that  defendant  was  not  regularly  employed  as  prin- 
cipal of  the  school  because  the  yeas  and  nays  had  not  been 
called  by  the  board  of  trustees,  and  that  he  was  dismissed, 
Feb.  6,  1891,  by  the  action  of  the  board,  on  account  of  immor- 
ality and  negligence.  The  minutes  of  the  board,  made  a  part 
of  the  bill,  showed  the  alleged  immoral  conduct  to  be  the  mis- 
appropriation of  books,  moneys,  etc.,  and  deception  as  to  the 
distribution  of  classes  among  teachers,  etc.  The  bill  further 
alleged  that  defendant  refused  to  vacate  the  position,  and  con- 
tinued to  act  as  principal.  Defendant's  answer  admitted  the 
truth  of  the  last  allegation,  but  denied  the  charge  of  immoral- 
ity and  alleged  that  he  had  received  no  notice  from  the  board 
that  he  had  been  charged  with  any  of  the  offences,  asking  that 
the  injunction  be  dissolved. 

The  court  refused  the  motion  to  dissolve  the  injunction,  in 
the  following  opinion,  by  Gunnison,  P.  J. : 

["  The  defendant,  in  his  answer,  and  by  the  multitude  of 
affidavits  presented  by  him  in  support  of  this  motion,  has  at 
great  length  denied  all  the  charges  contained  in  the  plaintiff's 
bill,  excepting  the  material  one  that  he  has  been  dismissed  from 
the  position  held  by  him,  by  the  action  of  the  trustees  of  the 
school,  had  at  a  regular  meeting,  the  reasons  assigned  therefor 
being  sufficient  in  law.]  [10]     The  defendant  admits  that  fact 
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in  his  answer,  but  alleges  that  the  dismissal  was  unlawful  for 
the  reason  that  the  charges  of  immomlitj  and  negligence  made 
against  him  are  untrue ;  that  he  had  no  opportunity  to  disprove 
them,  and  that  they  were  the  result  of  a  conspiracy  entered 
into  for  the  purpose  of  effecting  his  removal,  by  members  of 
the  board  of  trustees  who  were  hostile  to  him.  [The  truth  of 
the  charges  cannot  be  investigated  in  this  proceeding.  The 
board  of  trustees  is  the  tribunal  authorized  by  law  to  determine 
that  question,  and  within  the  limits  prescribed  by  the  Act  of 
Assembly  their  action  is  final.]  [8]  [Having  determined  the 
charges  to  be  true,  it  was  in  their  discretion  to  remove  the 
defendant.]  [9]  This  court  has  no  appellate  juiisdiction  to 
review  their  decision.  [Their  action  may  have  been  unjust, 
impolitic  and  even  malicious ;  it  may  have  been  in  total  dis- 
regard of  the  true  interests  of  the  school ;  the  defendant  may 
have  been  wrongfully  dismissed ;  but,  rightfully  or  wrongfully, 
he  was  dismissed ;  and  when,  in  defiance  of  the  authority  of 
the  trustees,  he  persisted  in  the  attempt  to  retain  the  position, 
he  was  acting  contrary  to  law.]  [7] 

"  What  redress  he  may  have  against  the  plaintiffs  for  the 
malicious  exercise  of  their  authority,  it  is  not  necessary  to 
inquire  here.  This  is  not  the  proper  proceeding,  and  no  com- 
petent evidence  has  been  offered  upon  which  to  determine 
that  question.  . 

["  I  entertain  no  doubt  as  to  the  jurisdiction  of  this  court  to 
grant  an  injunction  in  this  case.]  [4]  [It  is  not  the  case  of 
two  individuals,  each  claiming  the  right  to  an  ofl&ce,  the  facts 
upon  which  the  right  depends  being  in  dispute.]  [5]  [Here 
the  material  fact  is  undisputed.  There  is  no  issue  of  fact  to 
be  determined.  Upon  the  admitted  fact  the  trustees  dismissed 
the  defendant  at  a  regular  meeting,  assigning  sufficient  reasons, 
and  observing  all  the  formalities  required  by  law,  it  must  be 
held  that  his  persisting  in  officiating  as  principal  afterwards, 
entering  upon  the  grounds,  into  the  halls  and  class-rooms  of  the 
school  for  that  purpose,  were  acts  of  trespass,  for  the  prevention 
of  which  there  was  no  adequate  remedy  at  law,  thus  presenting 
a  case  peculiarly  one  for  equitable  intervention.]  [6]  The  dis- 
tinction between  it  and  the  cases  cited  on  behalf  of  the  defend- 
ant upon  the  question  of  jurisdiction,  is  obvious. 

''  The  importance  to  the  school  of  a  speedy  decision,  and  the 
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lack  of  time,  precludes  the  preparation  of  a  more  lengthy  opin- 
ion, and  an  extended  reference  to  the  authorities,  which  are 
numerous." 

Error 9  assigned  were  (1-3)  granting,  continuing  and  refus- 
ing to  vacate  preliminary  injunction,  quoting  motions  and  or- 
ders ;  (4-10)  opinion  of  court  below  as  indicated  by  brackets, 
quoting  them  and  alleging  that  paragraphs  6,  7,  9,  10,  cited 
from  the  opinion,  were  wrong  in  their  conclusions  both  as  to 
facts  and  law ;  (11)  granting  the  injunction  and  refusing  to 
dissolve  the  same,  quoting  the  writ. 

S,  M,  Brainardj  with  him  S.  A.  Davenport^  and  Henry  A. 
Clark,  for  appellant.— The  Act  of  April  11,  1862,  P.  L.  471, 
requiring  the  yeas  and  nays  to  be  called,  is  a  supplement  to 
the  Common  School  Act  of  May  8, 1854.  The  law  creating 
and  governing  the  normal  school  system  was  passed  in  1857. 
There  is  nothing  in  the  decisions  or  subsequent  legislation 
making  the  Act  of  1862  applicable  to  normal  schools.  Dyber- 
ry  School  Dist.  v.  Mercer,  115  Pa.  659 ;  Cascade  School  Dist. 
V.  Lewis  School  Dist.,  48  Pa.  318,  and  Dennison  School  Dist., 
V.  Padden,  89  Pa.  397,  all  arise  from  common  school  and  not 
from  normal  school  districts. 

McCrea  v.  School  Dist.  145  Pa.  550,  and  Whitehead  v. 
School  Dist.,  145  Pa.  418,  are  authority  for  the  position  that 
where  a  school  board  acts  in  bad  faith  or  abuses  its  powers  of 
dismissal  under  the  Act  of  1854,  such  action  is  illegal  and 
void.  The  board  of  trustees  of  a  normal  school  was  clothed 
with  the  same  power  of  dismissal  by  the  Act  of  1885,  P.  L. 
175.  The  above  cases  therefore  rule  this  contention  against 
the  trustees,  and  for  this  reason  alone  the  court  should  have 
dismissed  the  injunction. 

Where  the  plaintiffs  right  is  doubtful,  a  preliminary  in- 
junction will  not  be  granted.  The  right  must  be  clear  or  it 
will  be  refused:  Harkinson's  Ap.,  78  Pa.  196;  Waring  v. 
Cram,  1  Pars.  516 ;  Biddle  v.  Ash,  2  Ash.  211 ;  Moore  v.  Ry., 
8  Phila.  210;  Cooper  v.  R  R.,  3  Phila.  262;  Baxter  v.  Bu- 
channan,  7  Phila.  317 ;  Vo  mar  v.  Greer,  7  Phila.  453 ;  Mc- 
Donald V.  Bromley,  6  Phila.  302 ;  Windrim  v.  Phila.,  8  Phila. 
861. 

The  real  question  here  is  the  title  to  an  oflBce  in  dispute. 
Vol.  cl — 6 
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The  remedy  in  such  case  is  quo  warranto :  2  Purd.  1408,  §  2, 
clause  3.  Besides,  like  all  other  cases  of  disputed  right,  it  is 
subject  to  the  rule  that  an  injunction  will  not  be  granted  un- 
til the  question  of  right  is  settled  in  a  court  of  law :  Gilroy's 
Ap.,  100  Pa.  5 ;  Brown's  Ap.,  62  Pa.  17 ;  Minnig's  Ap.,  82  Pa. 
873;  Hagner  v.  Heyberger,  7  W.  &  S.  104;  Updegraff  v. 
Cians,  47  Pa.  103 ;  Gardner  v.  Village  of  Newburgh,  2  Johns. 
Ch.  164 ;  Van  Bergen  v.  Van  Bergen,  8  Johns.  Ch.  286  ;  Mam- 
moth  Vein  Coal  Co.'s  Ap.,  54  Pa.  183 ;  Rhea  v.  Forsyth,  37 
Pa.  503 ;  Rhodes  et  al.  v.  Dunbar  et  al.,  57  Pa.  274 ;  Schlecht's 
Ap.,  60  Pa.  172. 

The  rule  that  an  injunction  will  not  be  granted  where  it 
will  be  productive  of  greater  injury  than  a  refusal  of  it,  and 
the  damages  are  susceptible  of  compensation  at  law,  is  espec- 
ially applicable  to  this  case,  and  is  established  by  the  following 
authorities :  Richards's  Ap.,  57  Pa.  105 ;  Harkinson's  Ap.  78 
Pa.  196 ;  Grey  t.  R.  R.,  1  Grant,  412 ;  Mocanaqua  Coal  Co. 
V.  Ry.,  4  Brews.  158 ;  MiUer  v.  SeUere,  8  Phila.  286. 

Courts  will  not  restrain  the  commission  of  acts  merely  pre- 
judicial to  the  community,  except  at  the  instance  of  the  at- 
torney general :  Sparhawk  v.  Ry.,  54  Pa.  401 ;  Cox's  Ap.,  11 
W.  N.  571. 

The  courts  will  not  grant  relief  by  injunction  unless  the 
injuiy  be  irreparable :  High,  Injunctions,  259,  466.  An  injury 
is  not  irreparable  if  it  can  be  compensated  by  proceedings  at 
law:  Clark's  Ap.,  62  Pa.  447. 

Where  there  is  a  contrariety  of  testimony,  the  facts  disputed 
and  the  right  is  not  clear,  an  injunction  will  be   refused 
Clark's  Ap.,  62   Pa.  447;  Story's   Eq.  Jurisprudence,   959 
Harkinson's  Ap.,  78  Pa.  196 ;  MLrkil  v.  Morgan,  134  Pa.  155 
Brown's  Ap.,  62  Pa.  17 ;  Richards's  Ap.,  57  Pa.  105. 

Q-.  A.  AUen^  with  him  L.  Bosemweig  and  John  S.  Eillings^ 
for  appellees. — The  court  has  jurisdiction  as  the  trustees  are, 
by  Acts  of  Assembly,  authorized  to  discharge  teachers :  White- 
head V.  School  Dist.,  145  Pa.  418,  and  McCrea  v.  School  Dist., 
145  Pa.  550. 

The  material  facts  are  not  disputed.  Defendant  admitted 
in  the  court  below  and  contends  here  that  he  is  the  lawful 
principal,  against  the  authority  of  the  trustees. 
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The  plea  of  malice  and  bad  faith  cannot  oust  the  jurisdiction 
and  authority  of  the  trustees.  If  such  is  the  law,  any  teacher 
may  commit  acts  of  negligence  and  immorality  and  defy  the 
directors  by  pleading  not  guilty  and  alleging  bad  faith  on  the 
part  of  the  directors.  As  a  fact,  the  power  of  the  trustees  is 
quasi-judicial  and,  when  exercised  in  due  form  of  law,  must 
be  final :  McCrea  v.  School  Dist.,  supra ;  Whitehead  v.  School 
Dist.,  supra.  These  cases  decide  that  the  charge  of  bad  faith 
can  be  asserted  only  in  an  action  for  wages  or  damages. 

The  remedy  by  injunction  is  peculiarly  adapted  to  this  case : 
Kerr  v.  Trego,  47  Pa.  292;  Early's  Ap.,  121  Pa.  610;  Bier- 
bauer's  Ap.,  107  Pa.  17. 

Hagner  v.  Heyberger,  cited  by  the  other  side,  was  repudi- 
ated in  Stockdale  v.  UUery,  87  Pa.  487,  and  Wistar  v.  Mo- 
Manes,  54  Pa.  818. 

Appellant  held  his  position  only  by  sufferance,  as  he  was 
not  legally  appointed,  by  the  calling  of  the  yeas  and  nays. 
Dyberrj'-  School  Dist.  v.  Mercer,  115  Pa.  559,  and  cases  there 
cited,  apply,  as  state  normal  schools  are  a  part  of  the  common 
school  system  of  the  state. 

Opinion  by  Me.  Justice  Williams,  June  1, 1892. 

The  appellant  had  been  for  many  years  the  principal  of 
the  State  Normal  School  of  the  12th  District  of  Pennsylvania, 
located  at  Edinboro  in  the  county  of  Erie.  On  July  3, 1891, 
he  was  regularly  re-elected  by  the  trustees  to  the  same  posi- 
tion. When  the  work  of  the  school  year  began  he  was  in  his 
place  discharging  the  duties  devolving  on  him  as  principal 
without  objection.  On  Feb.  5,  1892,  the  trustees  adopted 
and  spread  at  length  on  their  minutes  a  resolution  dismissing 
him  from  his  position  because  of  immoral  conduct,  which 
they  specified  in  four  distinct  charges  set  out  in  the  resolu- 
tion. A  few  days  later  they  elected  his  successor,  and  on  the 
18th  of  the  same  month  they  served  him  with  the  bill  in  this 
case  and  notice  that  an  injunction  would  be  moved  for  on  the 
22d.  On  that  day  a  preliminary  injunction  was  issued,  com- 
manding him  "to  cease  assuming  the  position  of  principal  of 
said  school,  and  to  desist  from  further  trespassing  on  the  prem- 
ises or  interfering  with  the  authority  of  the  trustees."  The 
motion  to  dissolve  was  subsequently  refused,  and  the  injunction 
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continued.  The  appellant  was  thus  summarily  ejected  from 
his  position  about  the  middle  of  the  year  for  which  he  had  been 
regularly  elected.  When  he  asked  for  a  reason  for  such  treat- 
ment he  was  pointed  to  his  conviction  upon  four  distinct 
charges  of  immoral  conduct  spread  upon  the  minutes  of  the 
board  of  trustees.  When  he  denied  the  regularity  of  such 
action  a  court  of  equity  was  appealed  to  by  the  trustees  to 
close  his  mouth  and  tie  his  hands.  He  comes  into  this  court 
by  appeal,  and  asks  whether  he  may  be  lawfully  tried,  con- 
victed and  sentenced  without  so  much  as  notice  that  he  is 
accused  ? 

A  good  character  is  a  necessary  part  of  the  equipment  of  a 
teacher.  Take  this  away,  or  blacken  it,  and  the  doors  of  pro- 
fessional employment  are  practically  closed  against  him.  Be- 
fore this  is  done  there  should  be  at  least  a  hearing,  at  which 
the  accused  may  show  that  the  things  alleged  are  not  true,  or  if 
true  are  susceptible  of  an  explanation  consistent  with  good 
morals  and  his  own  professional  fidelity.  We  think  it  is  plain, 
too  plain  for  serious  discussion,  that  the  action  of  the  trustees 
was  irregular  and  unjust  to  the  appellant.  If  no  other  consid- 
erations presented  themselves  than  such  as  are  personal  to  the 
trustees  and  the  appellant,  we  should  not  hesitate  to  dissolve 
the  injunction ;  but  the  State  Normal  School  and  its  work  are 
also  entitled  to  consideration.  The  school  year  is  near  its  close. 
Another  principal  has  conducted  its  affairs  since  Feb.  9,  and  is 
in  accord  with  the  trustees.  The  appellant  cannot  hope  for  a 
re-election.  In  view  of  what  has  transpired,  including  his  own 
conduct  prior  to  the  granting  of  the  injunction,  it  is  doubtful 
if  his  re-election  would  be  helpful  to  him  or  the  school. 

It  is  often  the  duty  of  a  chancellor  to  consider  the  conse- 
quences of  a  decree  he  is  asked  to  make,  and  to  withhold  it  where 
greater  harm  might  result  from  making  than  from  denying  it. 
No  appreciable  good  could  result  from  the  dissolution  of  this 
injunction  at  this  time  in  the  school  year,  and  under  existing 
circumstances.  Great  harm  to  an  important  institution,  under 
the  care  of  the  state,  might  result  from  such  a  decree.  Having 
regard  to  the  public  interests  involved  we  shall  leave  the  injunc- 
tion to  stand  so  far  as  it  enjoins  against  interference  with  the 
authority  or  functions  of  the  new  principal,  or  the  management 
of  the  school.     If  it  be  thought  to  have  any  wider  scope  or  pur- 


Digitized  by 


Google 


Fa.]  NORMAL  SCHOOL  v.  COOPER.  85 

1892.]  Opimon  of  the  Court— Syllabi. 

pose,  it  is  as  to  such  purpose  dissolved.    This  decree  is  made 
with  a  saving  of  all  rights  of  the  appellant  to  proceed  at  law 
for  the  collection  of  his  salary  for  the  remainder  of  the  year. 
The  costs  of  this  appeal  to  be  paid  by  the  appellee. 


Clement's  Estate.     Scott's  Appeal.  ugo   86 

llflO    806 

French  SpoHation  ClaimB-'Act  Congress,  Jan,  20, 1885.    Mar.  8,  1801. 

The  Act  of  Congress  of  Jan.  20,  1886,  inviting  proof  of  claims  on  ac- 
ooant  of  the  French  spoliations,  regarded  such  claims  not  in  the  nature 
of  heirlooms,  but  as  ehoses  in  action  that  had  passed  or  would  pass  to  the 
legal  representatives  of  the  original  sufferer ;  and  title  either  by  adminis- 
tration or  by  assignment  was  sufficient,  and,  except  in  the  case  of  a  sur- 
viving sufferer,  was  necessary  to  give  a  petitioner  standing  in  the  court 
of  claims,  and  must  be  found  by  that  court  as  part  of  the  basis  of  any 
Congressional  action  upon  the  claim.  No  provision  was  made  for  proof 
of  claims  by  next  of  kin.  And  when  the  Act  of  Congress  of  March  3, 
1891,  made  an  appropriation  to  pay  the  findings  of  the  court  of  claims  to 
an  administratrix,  such  sum  was  intended  not  as  a  mere  gift  or  gratuity 
but  as  a  discharge  of  a  debt  or  obligation. 

Distribution — Next  of  kin — Per  stirpes — Decedents  estate. 
Under  the  proviso  to  the  Act  of  Congress  of  1891,  that,  **  in  all  oases 
where  the  original  sufferers  were  adjudicated  bankrupts,  the  awards  shall 
be  made  on  behalf  of  the  next  of  kin  instead  of  to  assignees  in  bankruptcy, 
and  the  awards  in  the  case  of  individual  claimants  shall  not  be  paid  until 
the  court  of  claims  shall  certify  to  the  secretary  of  the  treasury  that  the 
personal  representatives  on  whose  behalf  the  award  is  made  represent  the 
next  of  kin,  and  the  courts  which  granted  the  administrations  respectively 
shall  have  certified  that  the  legal  representatives  have  given  adequate  se- 
curity for  the  legal  disbursement  of  the  awards,*'  the  legal  representa- 
tives of  a  decedent,  executors  and  administrators,  are  the  recipients,  upon 
the  trusts  declared  by  the  law  of  the  decedent's  domicile. 

An  award  to  an  administratrix  de  bonis  nan  in  the  appropriation  Act  is 
therefore  distributable  to  the  persons  who  are  entitled  to  participate  in 
.  the  distribution  of  the  decedent's  estate,  and  these  are  the  persons  who 
are  described  in  the  Act  as  the  next  of  kin.  Where  the  fund  was  claimed 
by  grandchildren  claiming  under  one  child  and  by  great-grandchildren 
claiming  under  another  child  of  decedent,  it  was  error  to  take  decedent's 
grandchildren  instead  of  his  children  as  stirpes  for  the  purposes  of  distri- 
bution. 

Agued  March  29, 1892.  Appeal,  No.  140,  Jan.  T.,  1892, 
from  decree  of  O.  C.  Phila.  Co.,  Oct.  T.,  1886,  No.  194,  adju- 
dicating account  of  administratrix  d.  b.  n.  comprising  proceeds 
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of  French  spoliation  claims.     Before  Paxsok,  C.  J.,  Gbeen, 
Williams,  Mitchell  and  Hbydrick,  JJ. 

The  origin  of  the  fund  for  distribution,  under  Act  of  Con- 
gress making  appropriation  for  French  spoliation  claims^  is 
shown  at  length  in  the  opinion  of  the  Supreme  Court.  It  ap- 
peared from  the  accountant's  petition  for  distribution  that 
Jacob  Clement  died  in  1875,  intestate,  leaving  a  widow,  since 
deceased,  and  four  children,  two  of  whom  di^d  intestate,  un- 
married and  without  issue.  The  descendants  of  the  other  two 
were  the  claimants  on  the  fund,  viz. :  four  children  of  Samuel 
Clement,  deceased,  son  of  Jacob  Clement,  appellants,  and 
thirteen  grandchildren  of  Elizabeth  Mary  English,  deceased, 
daughter  of  Jacob  Clement,  appellees.  The  four  children  of 
Samuel  Clement  claimed  the  whole  fund,  as  being  the  next  of 
kin  of  Jacob  Clement  living  March  3, 1891,  the  date  of  the  ap- 
propriation Act  of  Congress ;  and  if  this  claim  was  not  allowed, 
then,  as  against  the  grandchildren  of  Elizabeth  Mary  English, 
one  half  of  the  whole  fund. 

The  auditing  judge.  Ashman,  J.,  decreed  that  the  fund 
should  be  awarded  to  the  next  of  kin  of  decedent  living  at  the 
date  of  the  appropriation  Act,  and  treating  decedent's  grandchil- 
dren as  stirpes^  each  entitled  to  one  eleventh  of  the  fund,  awarded 
distribution  accordingly,  citing  Knout's  Ap.,  60  Pa.  880. 

Exceptions  filed  for  the  children  of  Samuel  were  (1)  failure 
to  award  them  the  whole  fund,  or  (2)  at  least  one  half  of  it, 
(10)  and  award  of  any  part,  or  (11)  more  than  one  half,  to  the 
grandchildren  of  Elizabeth  Mary  English ;  which  exceptions 
were  dismissed  by  the  orphans'  court,  in  an  opinion  by  Han- 
NA,  P.  J.,  488  Leg.  Int.  474. 

Errors  assigned  were  (1,  2, 10,  11)  dismissal  of  exceptions, 
quoting  them ;  (3)  distribution  to  decedent's  lineal  descen- 
dants living  at  date  of  appropriation  Act,  (4)  and  allowing 
such  descendants  whose  immediate  ancestors  were  not  living 
at  such  date,  to  share  with  others  who  were  in  same  degree 
with  said  ancestors  ;  (5)  in  accordance  with  the  intestate  laws 
instead  of  to  the  next  of  kin ;  (6)  to  great-grandchildren  of 
decedent  whose  parents  were  deceased  at  the  date  of  the  ap- 
propriation Act ;  (7,  8)  not  distributing  to  the  nearest  of  kin 
to  the  exclusion  of  more  remote  descendants,  claiming  by  rep- 
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resentation ;  and  (9)  failure  to  hold  that,  if  distribution  was 
to  be  made  with  respect  to  representation,  it  must  be  made  by 
representation  from  the  children  of  decedent. 

Samuel  C,  Perkins^  for  appellants,  cited  Gardner  v.  Clarke, 
20  Wash.  L.  R.  2,  as  deciding  this  case  ;  also  on  the  general  sub- 
ject of  these  claims,  Gray  v.  U.  S.,  21  C.  of  CI.  R.  340 ;  Hol- 
brook  V.  U.  S.,  lb.  434 ;  Cushing  v.  U.  S.,  22  lb.  1 ;  Hooper  v. 
U.  S.,  22  lb.  408.  That  such  appropriations  ai'e  gifts  or 
gratuities,  Brooks  v.  Ahrens,  68  Md.  212 ;  Burnand  v.  Rodo- 
canachi,  L.  R.  7  Ap.  Cas.  333;  Emerson's  Heirs  v.  Hall, 
13  Peters  409 ;  Gillan  v.  Gillan,  55  Pa.  430.  As  to  next 
of  kin,  Brandon  v.  Brandon,  3  Swans.  312 ;  Elmsley  v.  Young, 
2  M.  &  K.  780. 

John  G.  Johnson  and  G-eo.  Sergeant^  with  them  Chas.  H. 
Sayre  and  A,  A,  Hirst^  for  appellees,  cited,  as  to  next  of  kin, 
Slosson  V.  Lynch,  28  How.  Pr.  417 ;  McBride's  Ap.,  72  Pa. 
481 ;  McCurdy's  Ap.,  124  Pa.  100  ;  Com.  v.  Cochran,  1  Adv. 
R.  152 ;  Gray's  Est.,  lb.  186 ;  Withy  v.  Mangles,  10  CI.  &  F. 
215 ;  Merchants'  Ins.  Co.  v.  Hinman,  34  Barb.  410. 

Opinion  by  Mb.  Justice  Hbydbick,  July  13, 1882. 

By  an  Act  of  Congress  approved  Jan.  20, 1885, 23  U.  S.  Stat, 
at  Large,  283,  it  was  provided :  "  That  such  citizens  of  the 
United  States  or  their  legal  representatives  as  had  valid  claims 
to  indemnity  upon  the  French  government  arising  out  of  ille- 
gal captures,  detentions,  seizures,  condemnations  and  confisca- 
tions prior  to"  the  31st  day  of  July,  1801,  might  "apply by 
petition  to  the  court  of  claims  within  two  years  after  the  pas- 
sage of  this  Act,"  and  that  court  was  required  "  to  examine  and 
determine  the  validity  and  amount  of  all  the  claims  within 
the  description  above  mentioned,  together  with  their  present 
ownership,  and,  if  by  assignee,  the  date  of  the  assignment  with 
the  consideration  paid  therefor."  It  also  required  the  attorney 
general  of  the  United  States  to  "  resist  all  claims  presented 
under  this  Act  by  all  proper  legal  defences,"  and  the  court  to 
"  report  to  Congress  for  final  action  the  facts  found  by  it  and 
its  conclusions."  But  it  was  provided  that  "such  finding  and 
report  should  be  meijely  advisory  as  to  the  law  and  facts  found," 
and  should  not  be  "  construed  as  committing  the  United  States 
to  the  payment  of  any  such  claims.'' 
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Under  the  provisions  of  this  Act  the  administratrix  de  bonis 
non  of  Jacob  Clement,  deceased,  who  appears  to  have  been  a 
sufferer  from  French  spoliations,  presented  her  petitions  to  the 
court  of  claims,  and  obtained  "  awards "  presumably  for  the 
amounts  hereinafter  mentioned. 

This  was  followed  by  an  Act  of  Congress,  approved  March  8, 
1891,2611.  S.Stat,  at  Large,  862,  whereby  it  was  enacted: 
"  That  the  following  sums  be  and  the  same  are  hereby  appro- 
priated ....  to  pay  the  findings  of  the  court  of  claims  on  the 
following  claims  for  spoliations  by  the  French,  namely.  .  .  . 
On  the  brig  Experience,  James  Houston,  master,  namely  Mary 
B.  Scott,  administiatiix  de  bonis  non  of  Jacob  Clement,  deceas- 
ed, seventeen  thousand  one  hundred  and  forty  dollars  and 
thirty-thi*ee  cents.  In  the  matter  of  the  brig  Polly,  Hugh 
Smith,  master,  Mary  B.  Scott  administratrix  de  bonis  non^  etc., 
of  Jacob  Clement,  deceased,  six  thousand  nine  hundred  and 
forty«seven  dollars  and  sixty-five  cents.  .  .  .  Provided  that,  in 
all  cases  where  the  original  sufferers  were  adjudicated  bank- 
rupts, the  awards  shall  be  made  on  behalf  of  the  next  of  kin 
instead  of  to  assignees  in  bankruptcy,  and  the  awards  in  the 
case  of  individual  claimants  shall  not  be  paid  until  the  court 
of  claims  shall  certify  to  the  secretary  of  the  treasury  that 
the  personal  representatives  on  whose  behalf  the  award  is 
made  represent  the  next  of  kin,  and  the  courts  which  granted 
the  administrations  respectively  shall  have  certified  that  the 
legal  representatives  have  given  adequate  security  for  the  le- 
gal disbursement  of  the  awards." 

The  moneys  thus  appropriated  "  to  pay  the  findings  of  the 
court  of  claims  on  the  claim  of  Mary  B.  Scott,  administratrix 
de  bonis  non  of  Jacob  Clement,  deceased,"  were  paid  to  her, 
and,  less  the  expense  of  administration,  constitute  the  entire 
fund  for  distribution ;  and  the  question  is :  To  whom  shall 
that  fund  be  distributed? 

The  leading  thought  that  pervades  the  Act  of  1886  is  that 
certain  citizens  of  the  United  States  had  sustained  losses  by 
reason  of  the  failure  of  their  government  to  extend  to  them 
that  protection  which  is  due  from  government  to  citizen  or 
subject,  and  that  the  United  States  owed  these  citizens  or  those 
who  stood  in  their  shoes  some  duty  in  respect  to  the  losses  so 
sustained.     The  obligation,  it  must  be  admitted,  was  an  im- 
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perfect  one,  and  Congress  was  careful,  perhaps  unnecessarily, 
to  declare  that  nothing  in  the  Act  contained  should  be  con- 
strued to  commit  the  United  States  to  the  payment  of  the  losses. 

But,  notwithstanding  this  declaration,  further  action  in 
recognition  of  the  undefined  duty  was  clearly  contemplated, 
and  the  sufferers  from  the  French  spoliations  or  their  legal 
representatives  or  assigns  were  invited  to  incur  expense  in  re- 
liance upon  that  contemplated  action.  The  claims  to  be  pre- 
sented were  regarded  by  the  Act  not  as  something  in  the 
nature  of  an  heir-loom,  but  as  choses  in  action  that  had  passed 
or  would  pass  to  the  legal  representatives  of  the  original  suf- 
ferer, and  title  either  by  administration  or  by  assignment  was 
sufficient,  and,  except  in  the  case  of  a  surviving  sufferer,  was 
necessary  to  give  a  petitioner  standing  in  the  court  of  claims, 
and  must  be  found  by  that  court  as  part  of  tlje  basis  of  any 
Congressional  action  upon  the  claim.  No  provision  was  made 
for  proof  of  claims  by  next  of  kin.  It  is,  therefore,  evident 
that  when  the  administratrix  of  Jacob  Clement  had  established 
his  claim  and  her  title  to  it,  and  Congress  appropriated  money 
**  to  pay  the  findings  of  the  court  of  claims  "  in  her  favor  it 
intended  something  more  than  a  mere  gratuity.  To  pay  is  to 
discharge  a  debt  or  obligation,  not  to  bestow  a  gift.  And  the 
money  was  appropriated  to  be  paid  not  only  in  discharge  of 
the  findings  upon  the  claims  of  Jacob  Clement,  deceased,  but 
to  his  administratrix  in  her  fiduciary  capacity  as  administratrix. 

All  this  is  as  plain  as  language  can  make  it ;  and,  if  there 
«  were  nothing  more,  it  is  beyond  question  that  the  fund  is  to 
be  regai*ded  as  part  of  the  estate  of  Jacob  Clement,  and  dis- 
tributable accordingly.  But  it  is  contended  that  the  proviso 
to  the  appropriation  is  evincive  of  an  intent  "  to  make  a  direct 
gift  to  the  next  of  kin  of  Jacob  Clement,  the  original  claim- 
ant." If  this  be  so,  either  the  intent  was  futile  for  want  of 
power  in  Congress  to  divert  the  estate  of  a  decedent  from  the 
statutory  course  of  administration,  or  the  money  paid  was  no 
part  of  the  estate  of  Jacob  Clement,  deceased.  If  the  latter 
proposition  can  be  sustained,  and  it  necessarily  results  from 
regarding  the  fund  as  a  direct  gift  to  the  living  next  of  kin, 
and  not  as  accruing  from  the  payment  of  a  debt  due  to  their 
ancestor,  then  Mrs.  Scott  received  it  as  a  trustee  for  the  per- 
sons described  as  next  of  kin  of  Jacob  Clement  and  not  in 
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virtue  of  her  oflSce  of  administratrix,  and  the  orphans'  court 
have  not  juiisdiction  to  distribute  the  gift.  But  the  proviso 
is  as  clearly  evincive  of  an  intent  that  the  money  appropriated 
to  pay  this  claim  should  be  paid  to  Mrs.  Scott  in  her  capacity 
of  administratrix  as  is  the  language  of  the  appropriation  itself. 
While  the  clause,  "the  awards  in  case  of  individual  claimants 
shall  not  be  paid  until  the  court  of  claims  shall  certify  to  the 
secretary  of  the  treasury  that  the  personal  representatives  on 
whose  behalf  the  award  is  made  represent  the  next  of  kin," 
standing  alone,  would  indicate  that  the  money  was  intended  to 
be  a  gift  to  the  persons  described,  and  that  by  "  personal  rep- 
resentatives "  were  not  meant  representatives  of  the  decedent, 
but  representatives  of  the  donees  of  Congress,  the  succeeding 
member  of  the  sentence  leaves  no  doubt  that  legal  representa- 
tives of  decedents,  executors  and  administrators,  were  intended 
to  be  the  recipients,  and  that  upon  the  trusts  declared  and 
appointed  by  the  law  of  their  testator  or  intestate's  domicil. 
They  were  to  be  persons  to  whom  administration  had  been 
granted,  and  by  whom  security  had  been  given.  The  courts 
in  Pennsylvania,  within  the  meaning  of  the  proviso,  which 
grant  administrations,  are  the  registers  of  wills  of  the  respec- 
tive counties.  They  have  power  to  take  security  for  the  ad- 
ministration of  decedent's  estates  according  to  the  laws  of 
Pennsylvania,  and  not  otherwise,  and  have  not  power  to  take 
security  for  the  execution  of  trusts  over  which  neither  they 
nor  the  orphans'  courts  have  jurisdiction.  The  powers  and 
jurisdiction  of  these  o£Scers  may  be  presumed  to  have  been 
known  to  Congress,  and  therefore  when  it  required  the  sec- 
retary of  the  treasury  to  be  certified  by  them  "  that  the  legal 
representatives  have  given  adequate  security  for  the.  legal  dis- 
bursement of  the  awards,"  it  must  be  presumed  to  have 
intended  such  security  as  they  could  take  and  certify.  Requir- 
ing, then,  as  a  condition  precedent  to  the  payment  of  the 
award,  that  the  administratrix  should  have  given  security  as 
such  according  to  the  laws  of  Pennsylvania,  for  the  legal  dis- 
bui-sement  of  the  same,  it  must  have  intended  that  the  dis- 
bursement should  be  in  accordance  with  the  condition  of  that 
security,  viz.,  to  the  persons  who  were  entitled  to  participate 
m  the  distribution  of  the  estate  of  this  administratrix's  intes- 
tate, and  these  are  the  persons  who  are  described  in  the  Act 
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as  next  of  kin.  A  similar  use  of  the  words  "  next  of  kin," 
may  be  found  in  the  11th  section  of  the  Act  of  April  26,  1855, 
P.  L.  332. 

The  learned  court  below  having  determined,  in  effect,  that 
the  fund  was  not  distributable  as  part  of  the  estate  of  Jacob 
Clement,  deceased,  and  having  distributed  it  otherwise,  it  fol- 
lows that  its  decree  must  be  reversed. 

The  decree  is  reversed  and  the  record  is  remitted  with  in- 
structions to  the  court  below  to  distribute  the  fund  to  and 
among  the  persons  entitled  to  the  personal  estate  of  the  ac- 
countant's intestate. 


Woodniff,  Appellant,  v.  Painter  &  Eldridge. 
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|f  35  80*300 
Liability  cf  sliop-keeper  to  customer— Implied  contract 
A  shop-keeper  by  opening  his  store  in\ites  the  public  to  come  there  for 
the  transaction  of  business  in  the  usual  way,  and  from  this  invitation  there 
arises  an  implied  contract  that  no  harm  or  damage  that  could  reasonably 
be  averted  shall  happen  to  the  persons  of  those  so  coming  or  to  such 
property  as  they  necessarily  or  habitually,  in  pursuance  of  a  universal 
custom,  carry  with  them ;  and  the  consideration  for  such  promise  is  the 
chance  of  profit  from  their  patronage. 

Custody  qf  property — Authority  of  salesman. 

Whatever  a  customer  necessarily  or,  in  common  with  people  generally, 
habitually  carries  with  him,  and  must  necessarily  lay  aside  in  the  store 
while  making  or  examining  his  purchases,  he  is  invited  to  lay  aside  by 
the  invitation  to  come  and  purchase ;  and,  having  laid  it  aside  upon  such 
invitation  and  with  the  knowledge  of  the  dealer,  he  has  committed  it  to 
his  custody.  And  this  being  a  necessary  incident  of  the  business  upon 
which  the  customer  was  invited  to  come  to  the  store,  the  care  of  the 
property  would  be  within  the  authority  of  the  salesman  assigned  to  wait 
upon  the  customer ;  it  would  be  part  of  the  transaction  in  which  the  sales- 
man is  authorized  to  represent  his  employer. 

Bailment  for  hire  where  no  hire  is  paid — Degree  of  care. 

A  bailment  for  hire,  where  no  hire  is  paid,  exists  in  such  cases  only 
where  the  bailment  is  a  necessary  incident  of  the  business  in  which  the 
bailee  makes  profit,  as  in  the  case  of  a  customer  and  shop-keeper.  The 
bailment  in  such  case  is  reciprocally  beneficial  to  both  parties  and  the 
law  requires  ordinary  diligence  on  the  part  of  the  bailee  and  makes  him 
responsible  for  ordinary  neglect. 

Facts  to  charge  shop-keeper  as  bailee. 

The  facts  to  charge  a  shop-keeper  as  bailee  are  for  the  jury,  and  if 
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the  jury  should  find  that  a  watch  worn  by  a  costomer  was  suoh  a  per- 
sonal belonging  as  men  usually  carry  with  them,  and  that,  in  the  selection 
of  a  suit  of  clothes,  it  is  necessary  or  usual  to  remove  it  from  the  person, 
and  lay  it  aside,  and,  further,  that  the  customer,  by  direction  of  the  shop- 
keeper^s  salesman,  placed  the  watch  in  a  designated  drawer  preparatory 
to  the  selection  of  a  suit  of  clothes,  to  purchase  which  he  visited  the 
place,  the  shop-keeper  thereby  became  chargeable  as  bailee. 

Proof  qf  loss — Failure  to  return — Burden  qfproqf. 

While  proof  of  failure  of  a  bailee  to  return  the  property  upon  demand 
is  not  proof  of  loss,  the  absence  of  any  such  explanation  of  the  neglect 
to  restore  the  property  as  will  enable  the  bailor  to  test  his  good  faith,  is 
sufficient  to  hold  the  bailee  to  prove  that  he  has  exercised  ordinary  dili- 
gence in  the  care  of  the  property :  Logan  v.  Matthews,  6  Pa.  417,  applied. 

D^ence  by  bailee^Th^t—Care  required  of  bailee. 

While  the  bailee  is  entitled  to  the  benefit  of  inferences  Mrly  de- 
ducible  from  his  conduct  when  a  return  of  the  property  is  demanded, 
such  inferences  are  for  the  jury.  If  the  jury  find  as  an  inference  from 
the  facts  proved  that  the  property  was  stolon,  such  finding  would  be 
a  complete  exculpation,  if  the  bailee  exercised  ordinary  care. 

Argued  April  6,  1892.  Appeal,  No.  272,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T.,  1889,  No. 
158,  refusing  to  take  off  nonsuit  in  assumpsit  for  breach  of 
contract  as  bailees.  Before  Paxson,  C.  J.,  Stbrrbtt,  Wil- 
liams, McCoLLUM  and  Heydrick,  JJ. 

The  facts  appear  by  the  opinion. 

DeForrest  Ballou^  for  appellant. — Even  if  this  was  a  bailment 
without  reward,  defendant  is  liable  for  gross  negligence,  and 
what  constitutes  gross  negligence  is  a  question  for  the  jury : 
Doorman  v.  Jenkins,  2  Ad.  &  E.  256  ;  Stanton  v.  Bell,  11  Am. 
Dec.  744 ;  Foster  v.  Bank,  9  Am.  Dec.  168 ;  Beardslee  v.  Rich- 
ardson, 25  Am.  Dec.  696. 

A  consideration  even  of  slight  value  or  of  a  nature  which 
may  enure  to  the  bailee  is  sufficient  to  make  the  bailment  one 
for  hire :  Lawrence  v.  McCalmont,  2  How.  452 ;  Hubbard  v. 
Coolidge,  1  Mete.  92 ;  Schouler  on  Bailments,  94.  Such  as  the 
opportunity  of  getting  more  business ;  2  Kent's  Com.,  588, 
591 ;  Story  on  Bailments,  §§  429,  440,  621,  624. 

If  the  bailment  be  for  hire,  the  question  of  ordinary  negli- 
gence, like  that  of  gross  negligence,  is  for  the  jury,  and  de- 
pends on  the  facts  and  circumstances,  the  nature  and  value  of 
the  subject  matter,  the  customs  of  trade,  the  course  of  business, 
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the  habits  of  the  age  and  country,  etc. :  Walker  v.  Jackson,  10 
M.  &  W.  161 ;  Cairns  v.  Robins,  8  M.  &  W.  258 ;  Whitney 
V.  Lee,  8  Mete.  91 ;  Green  v.  Hollingsworth,  5  Dana,  173. 

The  jury  are  at  liberty  either  to  believe  or  disbelieve  the 
bailee^s  statement  as  to  the  manner  in  which  the  loss  occurred : 
Tompkins  v.  Saltmarsh,  14  S.  &  R.  275 ;  Storer  v.  Gowen,  18 
Me.  174. 

In  addition  to  the  cases  cited  in  the  opinion  of  the  court, 
reference  was  made  to  the  following :  Morris  v.  Third  Ave. 
Ry.,  23  How.  Pr.  345 ;  Pullman  Palace  Car  Co.  v.  Gardiner, 
14  W.  N.  17. 

Milton  C.  Worky  with  him  Henry  J.  McCarthy^  for  appellees. — 
There  was  no  evidence  that  defendants  ever  authorized  the 
salesman  to  receive  valuables  for  safe-keeping,  and  plaintiff 
bad  no  right  to  assume  that  fact.  Such  action  certainly  could 
not  be  within  the  ordinary  scope  of  his  employment,  and  it 
would  be  reasonable  to  suppose  that,  had  the  employers  au- 
thorized such  act,  they  would  have  provided  a  special  deposi- 
tory where  the  salesman  could  deposit  the  valuables.  A  mas- 
ter cannot  be  held  for  torts  of  a  servant  who  is  acting  beyond 
the  scope  of  his  authority.  To  hold  otherwise  would  establish 
a  most  dangerous  precedent,  as  any  house,  no  matter  how 
strong  financially,  might  at  any  time  be  ruined  by  an  unauthor- 
ized act  of  one  of  its  employees. 

In  the  present  case  the  evidence  is  that  plaintiff  himself 
put  the  watch  in  the  place  where  it  was  deposited;  the  sales- 
man did  not  receive  it  or  put  it  there,  and  cannot,  of  course, 
be  held  responsible  therefor. 

The  contention  that  benefit  might  accrue  to  the  store-keeper 
by  reason  of  a  salesman's  taking  care  of  valuables,  as  the  cus- 
tomer would  have  an  assurance  that  his  property  was  being 
safely  cared  for  while  he  was  making  his  purchase,  does  not 
apply  to  the  present  case,  as  the  customer  could  have  had  the 
same  assurance  had  he  handed  the  watch  to  his  wife. 

The  burden  of  proof  is  upon  plaintiff  to  show  a  loss  result- 
ing from  such  degree  of  negligence  as  would  render  the  de- 
pository liable,  and  mere  proof  of  loss  is  not  evidence  of  such 
negligence.  Giblin  v.  McMuUen,  L.  R.  2  P.  C.  317 ;  Smith 
V.  Bank,  99  Mass.  609 ;  Pitlock  v.  Wells,  109   Mass.   452 ; 
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Knowles  v.  R.  -R.,  38  Maine  55 ;  De  Haven  v.  Kensington 
National  Bank,  81  Pa.  95,  and  Goff  v.  Wanamaker,  C.  P. 
No.  2,  Phila.  Co.,  25  W.  N.  358,  are  on  all  fours  with  our  case. 

If  the  defendants  were  bailees,  their  negligence  was  exactly 
the  same  as  that  of  the  plaintiff.  He  cannot  prove  negligence 
on  the  part  of  defendants  without  proving  exactly  the  same  de- 
gree of  negligence  on  his  own  part. 

Moreover,  the  evidence  shows  that  the  plaintiff's  wife  was 
there  with  her  caba,  into  which  she  would  have  put  the  watch 
had  plaintiff  not  put  it  in  the  drawer.  Plaintiff  knew  this, 
but  preferred  for  some  reason  "  to  put  it  on  a  pile  of  vests  in 
the  drawer."  The  condition  of  the  drawer,  it  being  almost 
filled  with  clothing  and  its  general  surroundings,  was  notice 
to  the  plaintiff  for  what  purpose  it  was  used,  and  that  it  was 
not  a  depository  for  valuables.  When,  therefore,  he,  with  his 
own  hands,  put  the  watch  there  he.  did  it  at  his  own  risk  and 
is  responsible  for  the  consequences. 

Opinion  by  Mb.  Justice  Hbydbick,  July  13, 1892. 

The  defendants  were  retail  dealers  in  clothing  in  the  city 
of  Philadelphia.  The  plaintiff,  in  company  with  his  wife, 
visited  their  store  for  the  purpose  of  purchasing  a  suit  of 
clothes,  having  upon  his  person  at  the  time  a  watch  and  chain. 
Having  selected  a  coat  and  vest,  and,  being  about  to  remove 
the  corresponding  garments  for  the  purpose  of  trying  on 
those  selected,  he  took  off  his  watch  and  chain,  and  was 
about  to  lay  it  on  a  pile  of  clothing,  when  the  salesman  who 
was  waiting  upon  him  said :  "  You  had  better  put  your  watch 
here,"  indicating  a  drawer  from  which  the  vest  had  been 
taken,  and  adding :  "  It  will  be  safe,  I  guess."  The  wat<3h  and 
chain  were  accordingly  put  in  the  drawer,  and  the  drawer  was 
closed  by  the  salesman.  Plaintiff,  his  wife  and  the  salesman, 
then  went  to  another  part  of  the  store  where  there  was  a  mir- 
ror, and  the  coat  and  vest  having  been  tried  on  were  found  to 
be  satisfactory.  They  next  turned  their  attention  to  the  selec- 
tion of  a  pair  of  pantaloons,  in  doing  which  the  plaintiff  went 
twice  to  a  dressing-room  connected  with  the  store.  While  he 
was  thus  engaged  in  trying  on  pantaloons,  the  salesman  con- 
ducted his  wife  to  a  seat  some  distance  from  the  drawer  in 
which  the  watch  and  chain  had  been   placed  and  to  the  vi 
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cinity  of  which  she  had  returned  after  the  coat  and  vest  had 
been  selected,  and  there  entertained  her  during  the  time  her 
husband  was  in  the  dressing-room.  When  the  entire  suit  had 
been  selected  and  the  plaintiff  had  replaced  the  garments  which 
he  wore  when  entering  the  store,  he  said  to  the  salesman : 
"Now,  we  will  take  the  watch."  The  salesman  opened  the 
drawer  into  which  it  had  been  placed,  but  it  was  not  there. 
Several  persons  who  had  been  in  the  store  during  the  selection 
of  the  suit,  but  who  had  left,  were  sent  for  and  questioned  by- 
one  of  the  defendants  but  the  watch  and  chain  were  not  found 
and  returned  to  the  plaintiff.  While  search  was  being  made 
for  the  watch,  the  plaintiff  asked  the  salesman  whether  they 
were  in  the  habit  of  putting  things  like  it  in  the  drawers,  and 
he  replied  that  they  had  done  so  many  times  and  nothing  of 
the  kind  had  happened  before.  Having  paid  for  the  suit  pur- 
chased, the  plaintiff  asked  one  of  the  defendants  whether  he 
thought  it  was  right  that  he,  the  plaintiff,  should  lose  the 
watch.  The  reply  was  that  he  would  have  to  lose  it,  but  the 
defendants  would  do  all  they  could  to  assist  him  in  finding  it. 
The  watch  has  never  been  returned  to  the  plaintiff.  Upon 
proof  of  these  facts  the  court  below  nonsuited  the  jh"ntiff^ 
and  its  refusal  to  take  off  the  nonsuit  is  the  single  error  as- 
signed. 

When  the  defendants  opened  a  retail  clothing  store,  they^ 
thereby  invited  the  j?,ublic  to  come  into  their  place  of  business 
and  purchase  clothing  in  the  usual  manner.  jVnd  when  they 
extended  this  invitation  they  assume^  some  duty  to  tlie..pfii>- 
ple  who  should  respond  to  it.  Even  the  householder  who  per- 
mits the  use  of  a  path  leading  to  his  house  is  deemed  to  hold 
out  an  invitation  to  all  people  who  have  any  reasonable  ground 
for  coming  thither  to  pass  along  his  pathway,  and  is,  therefore, 
held  responsible  for  neglecting  to  fence  off  dangerous  places : 
1  Add.  on  Torts,  203.  So  too  a  shopkeeper  is  liable  for  neg- 
lect on  leaving  a  trap  door  open  without  any  protection  by 
which  his  customers  receive  injury :  Lancaster  C.  Co.  v.  Par- 
naby,  11  Ad.  &  E.  228.  In  like  manner  it  cannot  be  doubted 
that  if  these  defendants  had  maintained  or  permitted  a  danger 
of  any  kind  in  their  store,  and  by  reason  of  it  the  plaintiff  had 
sustained  bodily  injury,  they  would  have  been  answerable  to 
him  for  the  consequences.    In  such  case,  they  would  be  said 
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to  have  been  guilty  of  negligence,  guilty  of  a  neglect  of  a  duty 
which  they  owed  to  the  customer ;  but  I  apprehend  that  the 
duty  neglected  would  arise  from  an  implied  contract  that  if 
customers  would  come  to  their  store  no  harm  that  could  reason- 
ably be  averted  should  overtake  them,  and  the  consideration 
for  such  promise  would  be  the  chance  of  profit  from  their 
patronage.  Upon  principle,  the  contract  must  be  held  to  ex- 
tend to  the  safety  of  such  property  afi-fhe  customer  noooooafSy^ 
or  habitually,  in  pursurajice  of  an  universal  custom,  carries 

Swith  hira.  Whatever  thus  necessarily,  or,  in  common  with 
people"  generally,  he  habitually  carries  with  him,  and  must 
necessarily  lay  aside  in  the  store  while  making  or  examining 
his  purchases,  he  is  invited  to  lay  aside  by  the  invitation  to 
come  and  purchase,  and,  having  laid  it  aside  upon  such  invita- 
tion and  with  the  knowledge  of  the  dealer,  he  has  committed 
\i  to  his  custody.  And  this  being  a  necessary  incident  of  the 
business  upon  which  the  customer  was  invited  to  come  to  the 
store,  the  care  of  the  property  would  be  within  the  authority 
of  the  salesman  assigned  to  wait  upon  him ;  it  would  be  part 
of  the  transaction  in  which  he  is  authorized  to  represent  his 
employer.  This  much  was  assumed  without  question  in  Bun- 
nell V.  Stern,  122  N.  Y.  589,  a  case  differing  from  the  present 
in  this  only,  that  the  article  lost  was  a  lady's  cloak,  and  the 
saleswoman  took  no  care  whatever  of  it. 

Assuming  that  the  jury  would  have  found  that  a  watch  is 
such  personal  belonging  as  men  usually  carry  with  them,  and 
that  in  the  selection  of  a  suit  of  clothes  it  is  necessary  or  usual 
to  remove  it  from  the  person,  and  lay  it  aside,  and  farther  that 
the  plaintiff,  by  direction  of  the  defendant's  salesman,  placed 
his  watch  in  a  designated  drawer  in  the  store  preparatory  to 
,  the  selection  of  a  suit  of  clothes,  to  purchase  which  he  visited 
r  the  store,  the  defendants  thereby  became  chargeable  as  bailees. 
The  principles  which  govern  that  relation  are  briefly  and  clearly 
stated  by  Judge  Story  in  his  work  on  bailments  thus :  "  When 
the  bailment  is  for  the  benefit  of  the  bailor,  the  law  requires 
only  %light  diligence  on  the  part  of  the  bailee,  and  of  course 
makes  him  answerable  only  for  gro99  neglect.  When  the  bail- 
ment is  for  the  sole  benefit  of  the  bailee,  the  law  requires  great 
diligence  on  the  part  of  the  bailee,  and  makes  him  responsible 
for  ilight  neglect.     When  the  bailment  is  reciprocally  benefi- 
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cial  to  both  parties,  the  law  requires  ordinary  diligence  on  the 
part  of  the  bailee,  and  makes  him  responsible  for  ordinary  neg- 
lect. Manifestly  the  bailment  in  a  case  like  the  present  is  of 
the  latter  class,  for,  while  the  customer  pays  nothing  directly, 
or  eo  nomine^  for  the  safe-keeping  of  his  effects,  the  dealer  re- 
ceives his  recompense  in  the  profits  of  the  trade  of  which  the 
bailment  is  a  necessary  incident.  It  was  upon  this  principle 
that  Lord  Holt  said,  in  Lane  v.  Cotton,  12  Mod.  483,  an  ac- 
tion was  sustainable  against  an  innkeeper  for  the  loss  of  a 
guest's  goods,  and  that  the  court  of  appeals  aflBrmed  the  judg- 
ment of  the  court  of  common  pleas  of  the  city  of  New  York  in 
Bunnell  v.  Stem  et  al.,  supra.  In  Massachusetts  the  pro- 
prietor of  a  liquor  store  who  permitted  an  order-slate  for  an 
expressman  to  be  kept  in  his  store  and  allowed  people  to  leave 
packages  there  to  be  taken  away  by  the  expressman,  was  held 
to  be  a  bailee  for  hire  on  the  theory  that  what  he  thus  per- 
mitted brought  him  an  increase  of  business :  Newhall  v.  Paige, 
10  Gray,  866.  This,  however,  would  seem  to  be  pushing  the 
principle  to  a  dangerous  extreme  ;  it  would  jender  it  unsafe 
for  any  business  man  to  allow  another's  property  to  be  left 
about  his  premises ;  and  would  be  in  seeming  conflict  with  our 
own  cases  of  First  National  Bank  of  Carlisle  v.  Graham,  79 
Pa.  106,  and  De  Haven  v.  Kensington  National  Bank,  81  Pa. 
95.  The  safer  rule  is  to  hold  a  bailment  to  be  i^l J]irfi^  w^^ii  . 
no  hire  is  paid,  in  such  cases  only^as  it  is  a  necessary  incident 
of  a  business  in  which  the  bailee  makes  profit ;  and  such  the 
jo^  might  have  found  the  present  case  to  have  been. 

The  remaining  question  is  whether,  upon  the  assumption  that 
there  was  a  bailment  for  hire,  proof  of  failure  of  the  defendants 
to  return  the  watch  and  chain  upon  demand  was,  under  the 
circumstances,  sufficient  to  carry  the  case  to  the  jury.  If  what 
was  said  by  the  plaintiff  should  be  taken  as  proof  that  the 
property  was  lost  we  would  be  met  with  a  conflict  of  authority 
elsewhere  as  to  the  effect  of  it,  and  find  little  in  our  own  books 
to  help  us  determine  whether  the  burden  was  upon  the  plaint- 
iff to  prove  negligence  or  upon  the  defendants  to  repel  the  in- 
ference of  it.  But  the  plaintiff's  evidence  amounts  to  no  more 
than  that  the  salesman  examined  the  drawer  in  which  the  watch 
had  been  placed  and  some  others  and  did  not  find  it,  and  that 
several  persons  not  employees  of  the  defendants  who  had  been 
Vol.  cl — 7 
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in  the  store  and  left  were  sent  for  and  interrogated  without  re- 
sult. All  this  did  not  prpyn  n  Iftflflj  nor  even  that  the  defend- 
ants said  the  watch  was  lost  or  had  been  stolen.  In  Logan  v. 
Mathews,  6  Pa.  417,  it  was  held  that  if  a  bailee  for  hire  return 
the  property  in  a  damaged  state  and  give  no  explanation  how 
the  injury  happened,  the  burden  of  proof  to  show  that  there 
was  no  negligence  is  upon  him.  In  harmony  with  this  judg- 
ment, a  bailee  who  fails  to  give  any  such  explanation  of  his 
neglect  to  restore  the  property  entrusted  to  him  as  will  enable 
the  bailor  to  test  his  good  faith  ought  to  be  held  to  proof  that 
he  has  exercised  ordinary  diligence  in  the  care  of  it.  Doubt- 
less the  defendants  were  entitled  to  the  benefit  of  any  infer- 
ences fairly  deducible  from  their  conduct  when  the  watch  was 
demanded,  but  such  inferences  were  for  the  jury.  If  the  case 
had  been  submitted  to  them  and  they  had  found  as  an  infer- 
ence from  the  facts  proved  that  the  watch  had  been  stolen  such 
finding  would  have  been  a  complete  exculpation,  unless  they 
farther  found  that  the  defendants  had  not  exercised  ordinary 
care. 

The  judgment  is  reveraed  and  a  venire  facias  de  novo  awarded. 


170  8?T  Doran,  Executor  of  Gardner,  Appellant,  v.  McConlogue. 

[Marked  to  be  reported.] 

Deed — Confidential  relation — Setting  aside  corweyance — Equity. 
The  mere  relation  of  master  and  servant  or  boarder  and  landlord  raises 
no  implication  of  confidential  relation  which  the  courts  can  consider  in 
fiisl       proceedings  in  equity  to  set  aside  a  conveyance. 

Mental  unsoundness — JE^ffect  of  finding  of  auditor. 

The  findings  of  fact  by  a  master  as  to  the  mental  condition  of  a  grantor, 
confirmed  by  the  court  below,  are  to  be  treated  as  if  established  by  the 
verdict  of  a  jury  and  not  to  be  disregarded  except  for  plain  mistake. 

Mental  unsoundness — Evidence — Opinion  of  witness — Difficulty  of  speech. 

The  opinion  of  witnesses  who  are  not  experts  is  no  evidence  of  mental 

unsoundness,  unless  they  first  testify  to  specific  facts  sliowing  such  mental 

unsoundness.    Mere  difficulty  of  speech  following  an  attack  of  paralysis 

is  no  evidence  of  mental  condition :  Per  Green,  J. 

Deed—Consideration-^Prior  services^Suhsequent  mortgage. 

To  make  services  rendered  a  valid  consideration  for  a  deed,  it  is  not 
necessary  that  there  should  be  an  original  contract  to  compensate  for  the 
services ;  it  is  sufficient  if  it  appear  that  the  services  were  rendered  by 
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the  grantee  to  the  grantor  and  that  these  services  were  recognized,  as  by 
a  recital  in  the  deed,  as  at  least  a  part  of  the  consideration  upon  which 
the  deed  was  executed. 

A  mortgage,  voluntarily  executed  by  the  grantee  to  a  third  paity,  but 
at  the  request  of  the  grantor,  to  secure  a  debt  of  the  grantor,  is  a  valuable 
consideration  in  support  of  the  conveyance,  although  the  mortgage  was 
executed  after  the  deed  was  made. 

Rat{fieation  qf  deed  by  mortgage— Estoppel, 

The  voluntary  execution  of  a  mortgage  to  a  third  party  by  a  grantee, 
at  the  request  of  the  grantor,  to  secure  a  debt  of  the  latter,  is  binding 
upon  the  grantor  by  way  of  ratification  of  the  original  deed,  and  by  way 
of  estoppel,  both  as  against  the  creditor  who  accepted  the  mortgage  upon 
the  faith  of  the  title  and  as  against  the  grantee  who  assumed  a  pecuniary 
obligation  of  the  grantor. 

Undue  ir\fiuence — Solicitations. 

Moderate  solicitation  to  procure  a  deed,  even  when  accompanied  with 
tears,  does  not  constitute  undue  influence. 

Equity — Setting  aside  conveyances — Volunteer — Legal  advice. 
The  rule  that  courts  of  equity  will,  for  reasons  specially  operafive, 
exercise  the  delicate  power  of  setting  aside  conveyances  of  property, 
does  not  apply  to  a  case  such  as  the  above,  where  the  grantee  was  not  a 
volunteer,  and  where  it  appears  that  he  had  independent  legal  advice. 

Argued  March  10, 1892.  Appeal,  No.  226,  Jan.  T.,  1892, 
from  decree  of  C.  P.  Northampton  Co.,  April  T.,  1889,  No.  2, 
dismissing  bill  for  cancellation  of  conveyance.  Before  Pax- 
son,  C.  J.,  Green,  Williams,  Mitchell  and  Hbydbiok,  J  J. 

The  bill  was  filed  by  Jeremiah  Grardner  against  Ellen  Mc- 
Gonlogue  and  husband.  After  the  death  of  the  plaintiff,  sub- 
stitution was  made  of  John  B.  Doran,  executor  of  Jeremiah 
Grardner,  deceased,  in  his  own  right  and  to  the  use  of  Mary 
Ann  Nolan,  late  Mary  Ann  Gardner,  wife  of  John  Nolan,  a 
legatee  and  devisee  under  the  will  of  Jeremiah  Gardner,  de- 
ceased, as  well  as  all  other  devisees  and  legatees  claiming  un- 
der said  will. 

The  findings  of  fact  by  the  auditor  are  given  below.  The 
evidence  as  to  undue  influence  was  as  follows : 

Ellen  McConlogue  testified :  ^^  I  talked  about  how  he  had 
changed  the  other  deed,  and  now,  if  anything  happened,  I  had 
nothing ;  and  he  said  he  knew  that,  that  he  had  nothing  fixed 
that  I  could  claim,  and  I  said  now  you  have  changed  the  other 
deed  just  a  short  time  ago,  and  he  said  the  best  thing  I  could 


Digitized  by 


Google 


100  DORAN  V.  McCONLOGUE.  [160 

Statoment  of  Facts— Master^s  Findings  of  Facts.       [June  1, 

do  was  to  send  for  John  Kline,  and  he  mentioned  Mary  Ann 
that  day  and  I  said  how  it  was  that  he  was  making  her  some- 
thing and  how  it  was  that  he  had  changed  his  mind,  and  that 
he  had  deeded  it  to  me  before  and  why  would  he  change  his 
mind  now  and  what  reason  did  I  give  him  now  and  he  said 
that's  so  ;  he  always  said  it  was  to  be  mine  and  he  never  men- 
tioned anybody  else ;  I  think  he  said  go  and  bring  Mr.  Kline 
up  and  I  said  wouldn't  it  do  if  Jim  brought  him  up  and  I  told 
Jim,  and  Jim  went  down  and  brought  him  up."  Further  evi- 
dence on  this  point  appears  in  the  master's  report  below. 

Kline  testified  that  he  did  not  state  to  Gardner  that  there 
was  neither  power  of  revocation  nor  life  estate  reserved  in  the 
deed,  and  further  testified  that  Gardner  said  he  wanted  the 
deed  made  just  as  before. 

The  master,  Frank  Reeder,  Esq.,  gave  the  following 

"HISTORY  OF  THE  0A8B." 

"*  Jeremiah  Gardner,  the  plaintiff  in  the  case,  is  a  native  of 
Ireland,  and  was  at  the  time  of  the  filing  of  his  bill  sixty-eight 
years  of  age.  He  was  a  laboring  man  and  was  entirely  unable 
either  to  read  or  write.  He  was  addicted  to  the  use  of  liquor, 
but  was  nevertheless  of  thrifty  and  saving  habits.  For  the  past 
twenty-five  years  he  has  lived  in  the  borough  of  South  Beth- 
lehem, and  during  twenty-one  years  of  that  period  has  been 
employed  at  the  blast  furnace  of  the  Bethlehem  Iron  Co.  His 
wife  and  five  children  are  all  dead,  his  wife  having  died  in 
1879.  Out  of  his  earnings  he  accumulated  enough  to  buy  a 
lot  of  land  in  South  Bethlehem  upon  which  he  built  five  tene- 
ment houses.  Four  of  these  were  rented  to  tenants  who  paid 
rent  aggi^egating  on  an  average  about  twenty-eight  dollars  per 
month,  the  fifth  he  occupied  himself.  Ellen  McConlogue,  one 
of  the  defendants,  was  a  niece  of  th^  plaintiff's  wife,  her 
maiden  name  being  Ellen  Nolan.  When  she  was  fourteen 
yeara  of  age  she  went  to  live  with  her  aunt,  and  since  that 
time  up  to  the  commencement  of  this  suit,  being  a  period  of 
about  seventeen  years,  lived  in  the  family  of  plaintiff  or  in  his 
house  with  him.  In  September,  1885,  she  was  married  to 
James  McConlogue,  the  other  defendant.  After  the  death  of 
her  aunt,  Ellen  McConlogue,  then  Ellen  Nolan  and  about 
twenty-one  years  of  age,  became  plaintiff's  housekeeper  and 
performed  all  the  labor  connected  with  the  management  of  the 
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household  affairs.  It  was  the  plaintiff's  habit  during  this  pe- 
riod to  deposit  all  the  money  earned  by  his  labor  as  well  as 
that  derived  from  the  rental  of  his  houses  in  a  drawer  of  the 
bureau  in  one  of  the  rooms  of  his  house.  To  this  money  the 
plaintiff  and  Ellen  McConlogue  had  equal  access  and  appar- 
ently equal  control  over  its  disbursement.  Out  of  this  fund 
taxes,  insurance  premiums,  store  bills  and  general  household 
expenses  were  paid  by  both  or  either  of  them  as  it  might  hap- 
pen, and  out  of  its  accretions  plaintiff,  after  his  wife's  death, 
built  two  of  his  houses.  While  these  relations  exiated  be- 
tween them,  plaintiff,  on  March  10,  1888,  made  his  will  in 
which  he  left  all  his  property  to  the  said  Ellen  McConlogue, 
describing  her  as  his  'esteemed  adopted  daughter.'  Two  years 
later,  on  Feb.  14, 1885,  he  made  and  delivered  to  the  defend- 
ant EUen  McConlogue  a  fee  simple  deed  of  all  his  property 
above  mentioned.  It  is  explained  by  the  plaintiff,  and  is 
doubtless  true  primarily,  that  the  deed  of  Feb.  14,  1885,  was 
made  by  him  because  of  a  suit  threatened  to  be  brought  against 
him  as  one  of  the  trustees  on  the  bond  of  a  defaulting  tax  col- 
lector. In  the  following  year,  1886,  on  August  10,  Ellen 
McConlogue,  then  married  to  her  co-defendant,  reconveyed  the 
said  real  estate  to  the  plaintiff.  Matters  stood  thus  in  July, 
1887.  Somewhere  about  the  first  of  July,  the  exact  date  not 
being  fixed  by  any  of  the  witnesses,  plaintiff  had  a  stroke  of 
paralysis.  He  was  attended  by  a  physician  who  paid  him  five 
visits,  and  who  describes  the  attack  as  '  only  a  partial  attack.' 
In  the  first  week  of  this  illness,  plaintiff  went  up  and  down 
stairs,  dressed  and  undressed  himself,  and  went  once  to  church 
alone.  About  two  or  three  weeks  after  this  stroke  plaintiff 
executed  a  deed  bearing  date  July  19, 1887,  conveying  all  his 
real  estate  to  Ellen  McConlogue.  The  consideration  named 
in  the  deed  is  ^five  hundred  dollars,  and  natural  love  and  af- 
fection and  services  rendered  me  as  my  housekeeper  from  the 
death  of  my  beloved  wife,'  but  no  money  was  in  point  of  fact 
paid  to  plaintiff  by  Ellen  McConlogue.  The  deed  was  pre- 
pared by  John  Kline,  Esq.,  an  attorney  at  law,  its  execution 
was  witnessed  by  him,  the  only  witness,  and  the  acknowledg- 
ment taken  by  him  as  notary  public.  It  is  alleged  on  the  part 
of  the  plaintiff  that  at  the  time  of  the  execution  of  this  deed 
he  was  not  in  the  full  possession  of  his  mental  faculties,  and 
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that,  owing  to  the  enfeebled  condition  of  his  mind  and  the  fraud 
and  imposition  practiced  on  him  by  Ellen  McConlogue,  the 
deed  was  improperly  obtained  and  that  he  did  not  know  what 
he  was  doing.  After  the  deed  was  executed  and  delivered  to 
Ellen  McConlogue,  plaintiff  continued — up  to  the  time  of  the 
bringing  of  the  suit  and  the  taking  of  the  testimony — to  col- 
lect the  rent  of  the  houses  conveyed  by  the  deed  and  exercised 
all  the  rights  of  ownership.  It  is  claimed  on  the  part  of  the 
plaintiff  that  he  did  not  know  the  contents  of  the  deed  exe- 
cuted by  him  on  July  19,  1887,  and  did  not  discover  its  im- 
port until  long  after.  This  is  denied'by  the  defendants.  On 
Jan.  28,  1889,  after  a  conference  with  Ashton  C.  Borliek 
who  was  a  creditor  of  plaintiff,  plaintiff  met  the  defendant 
Ellen  McConlogue  and  A.  C.  Borhek,  at  the  oflBce  of  John 
Kline,  Esq.  At  that  interview  Ellen  McConlogue  executed 
and  delivered  to  Mr.  Borhek  a  mortgage  on  the  premises  in  dis- 
pute to  secure  the  payment  of  $631.75,  a  debt  due  Borhek 
from  the  plaintiff.  This  was  done  at  plaintiff's  request.  It  is 
also  asserted  by  the  defendants,  but  denied  by  plaintiff,  that  at 
the  same  time  the  plaintiff  stated  that  the  deed  in  controversy 
was  his  voluntary  act,  and  upon  his  acknowledging  that  the 
signature  was  his  genuine  signature  or  mark,  Borhek  added 
his  name  as  a  witness  thereto.  The  bill  in  this  suit  was  filed 
March  28, 1889." 

The  master  made  the  following  specific  findings  of  fact : 

"  The  master  presents  the  following  findings  of  fact,  having 
in  mind,  in  reaching  his  conclusions  upon  the  disputed  ques- 
tions of  fact,  that  tiie  burden  of  proof  is  upon  the  plaintiff  to 
establish,  by  clear  and  precise  evidence,  such  matters  of  fact  as 
are  essential  to  the  granting  of  the  relief  he  invokes : 

"  1.  The  master  finds  as  facts  the  allegations  made  in  the  bill 
and  admitted  in  the  answer  and  which  are  hereinbefore  spe- 
cifically narrated  in  the  '  History  of  the  Case.' 

"  2.  That  the  premises  in  question  are  of  the  value  of  $4,500. 

"  3.  That  [plaintiff,  on  July  19, 1887,  was  of  sufficient  men- 
tal capacity  to  make  a  valid  disposition  of  his  property, 
although  weaker  of  intellect  than  before  the  stroke  of  paraly- 
sis.]   [1] 

"  4.  That  the  deed  of  July  19,  1887,  was  not  procured  by 
defendants'  fraud  and  imposition  and  that  no  undue  advan- 
tage was  taken,  by  the  grantee,  of  his  enfeebled  condition. 
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"  5.  That  [Jeremiah  Gardner  knew  the  purport  of  the  deed 
of  July  19,  1887,  and  that  he  was  again  fully  informed  of  its 
contents  and  effect  in  the  spring  of  1888.]   [2] 

''6.  That  [Jeremiah  Gardner  did,  on  Jan.  28,  1889,  ratify 
and  confii-m  the  deed  of  July  19,  1887.]   [3] 

"  7.  That  [there  was  a  valid  consideration  for  the  conveyance 
of  July  19,  1887.]   [5] 

"  8.  That  during  the  lifetime  of  his  wife  Jeremiah  Gardner 
made  a  will  by  the  terms  of  which  he  left  a  life  estate  to  his 
wife  with  the  remainder  to  Ellen  McConlogue." 

On  the  subject  of  undue  influence,  the  master  reported  : 

"  Of  undue  influence,  strictly  speaking,  there  is  not  a  jot  of 
evidence.  Plaintiff  himself,  in  his  testimony,  does  not  even 
mention  any  attempt  to  unduly  influence  his  mind.  There 
was  a  quasi  family  and  confidential  relation  existing  between 
the  parties  and  the  proof  of  undue  or  improper  influence  there- 
for need  not  be  of  th6  indubitable  character  which  would  be 
required  if  the  relations  were  not  close  and  confidential,  but 
the  master  does  not  hesitate  to  say  that  he  can  perceive  abso- 
lutely no  evidence  whatever  of  the  exercise  of  any  undue  in- 
fluence. The  plaintiff  says  that  a  long  time  before  the  deed 
was  actually  made  Ellen  McConlog^e  asked  him  to  deed  this 
property  to  her  and  that  he  then  announced  to  her  his  determi- 
nation to  give  her  half  and  his  niece  Mary  Ann  the  other  half. 
He  says  that  Mrs.  McConlogue  then  began  to  cry  and  he 
walked  away.  Under  the  decisions  this  is  not  undue  influence. 
Mrs.  McConlogue  recites  the  same  conversation  substantially, 
but  says  that  it  was  on  the  morning  the  deed  was  made  and 
that  it  ended  in  plaintiff's  consenting  to  make  the  conveyance 
and  directing  her  to  send  for  the  attorney  to  prepare  the  instru- 
ment. This,  under  the  decisions  is  not  influence.  Fair  argu- 
ment and  persuasion  not  carried  to  the  point  of  importunity, 
has  never  been  construed  to  be  the  exercise  of  undue  influ- 
ence, and  it  is  not  likely  that  it  ever  will." 

After  reviewing  and  discussing  the  evidence,  which  was 
conflicting,  the  auditor  concluded : 

"  A  number  of  authorities  were  cited  by  plaintiff's  counsel 
in  support  of  the  doctrine  or  theory  that  the  burden  of  proof 
in  this  case  rested  upon  the  defendants  to  show  that  the  con- 
veyance in  question  was  not  the  result  of  any  undue  advan- 
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tage  taken  by  them  of  the  plaintiff's  mental  condition,  and 
that  the  transaction  was  fair  and  equitable.  The  master  is 
unable  to  see  that  the  cases  cited  rule  the  one  before  him,  and 
an  analysis  of  them  will,  in  his  opinion,  develop  this  fact. 
The  following  are  the  cases  referred  to : 

"  Springer's  Appeal,  111  Pa.  228.  This  was  the  case  of  an 
agi'eement  between  a  woman  of  great  age  and  impaired  mind, 
by  which  she  relinquished  a  testamentary  charge  upon  her 
son's  farm,  which  was  her  sole  support,  in  consideration  of 
his  payment  to  her  annually  of  a  sum  of  money  which  was 
about  one  twelfth  the  amount  she  was  entitled  to  receive,  and 
which  was  insufficient  to  provide  her  with  the  bare  necessaries 
of  life.  In  that  case  there  was  no  proof  whatever  that  the 
mother  had  any  well  settled  purpose  to  add  to  her  son's  worldly 
situation  which  found  expression  in  the  agreement.  There 
was  the  relationship  of  mother  and  son.  There  was  a  finding 
of  fact  that  her  mind  was  impaired.  And  most  important  and 
significant  of  all,  to  cite  the  language  of  Justice  Sterrett,  "  the 
testimony  discloses  a  case  of  gross  misconduct  on  the  part  of 
the  appellant,  in  attempting  to  overreach  his  mother  by  taking 
advantage  of  her  weak  and  helpless  condition,  such  as  no  court 
in  equity  can  sanction  and  encourage."  In  the  case  at  bar, 
as  the  master  has  already  pointed  out,  there  is  absolutely  no 
testimony  tending  to  show  any  misconduct  on  the  part  of 
Ellen  McConlogue  or  her  husband. 

"  Worrall's  Appeal,  110  Pa.  349.  In  this  case  the  court 
find  that  the  grantee  stood  in  the  relation  of  parent  to  the 
grantor.  The  property  conveyed  was  of  the  value  of  $13,000 ; 
the  consideration  was  fifteen  dollars.  There  was  no  other  con- 
sideration. The  conveyance  was  virtually  a  gift,  and  the  court 
concludes  its  opinion  in  the  case  in  the  following  language : 
^  Unless  there  is  something  suspicious  in  the  circumstances, 
or  the  nature  and  amount  of  the  gift  is  such  that  it  ought  not 
to  have  been  accepted  even  if  freely  tendered,  the  donee  will 
not  be  called  upon  to  show  that  the  transaction  was  in  all  re- 
spects fair  and  honest,  and  in  no  respect  tainted  by  fraud  or 
undue  influence.'  It  is  also  authority  for  the  doctrine  that 
*  where  the  question  agitated  is  a  gift,  the  rule  would  seem  to 
be  more  steingent  than  where  the  advantage  flows  from  a  con- 
tract or  mutual  arrangement.' 
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**  Miskey's  Appeal,  107  Pa.  611,  is  another  case  of  gift.  The 
donor  was  a  son,  the  donee  was  his  father.  The  son  was  of 
grossly  intemperate  habits,  and  by  his  gift  left  his  own  wife 
wholly  unprovided  for.  The  case  decides  that '  in  the  case  of 
a  voluntary  deed  from  a  son  to  a  father,  who  is  a  beneficiar}' 
under  it,  the  burden  of  proof  is  upon  the  latter  to  show  that 
he  has  taken  no  advantage  of  his  influence  or  knowledge,  and 
that  the  arrangement  is  fair  and  conscionable.  A  rule  of  law 
laid  down  to  govern  voluntary  deeds  or  gifts,  is  not  the  proper 
rule  to  apply  to  a  conveyance  founded  upon  an  adequate  con- 
sideration.' 

"  Russell's  Appeal,  75  Pa.  269,  is  another  case  of  a  voluntary 
gift.  In  this  case  the  courts  found  as  matter  of  fact  that  the 
conveyance  in  question  was  executed  by  mistake. 

'^  The  utmost  that  can  be  contended  from  the  above  author- 
ities is  that  they  sustain  the  well  known  principle  that  a  court 
of  equity  vruiy  set  aside  a  conveyance  for  inadequacy  of  price 
or  because  of  the  confidential  relations  subsisting  between  the 
parties  to  a  transaction,  if  the  transaction  be  otherwise  open  to 
suspicion,  and  that,  in  a  voluntary  deed  or  gift,  which  is  sus- 
picious in  its  appearance  or  unfair  and  unconscionable  in  its 
terms,  the  burden  of  proof  is  cast  upon  the  donee  to  prove 
that  the  instrument  has  not  been  procured  by  any  undue  ad- 
vantage. But  those  principles  do  not  fit  the  facts  in  the  case 
under  discussion." 

Plaintiff  excepted,  irUer  alia^  to  the  findings  of  fact  in 
brackets  above.  The  23d  exception  alleged  that  the  master 
erred  in  not  finding  the  following  facts  : 

"  (a)  That  Ellen  McConlogue  by  her  importunities  directed 
on  the  mind  of  a  feeble  paralytic  aged  66  years,  at  a  time  when 
he  believed  himself  in  extremis^  and  when  he  was  flighty  and 
irrational,  caused  him  to  sign  a  deed  conveying  to  her  abso- 
lutely all  he  had  in  the  world,  valued  at  from  five  to  seven 
thousand  dollars. 

"  (6)  That  the  grantee  at  the  time  stood  in  a  confidential 
relation  to  the  grantor  as  his  housekeeper  and  nurse. 

"  (6)  That  the  grantor,  even  if  he  had  not  paid  her  for  hei 
housekeeping,  would  not  have  been  indebted  to  her  more  than 
five  or  six  hundred  dollars,  and  that  the  consideration  was 
^ossly  inadequate. 
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"  (cf)  That  the  scrivener  was  in  the  employ  of  the  grantee 
and  failed  to  make  known  to  plaintiff  the  absence  of  a  power 
of  revocation,  or  to  suggest  his  seeking  independent  advice. 

"  (e)  That  the  concealment  of  the  conveyance  from  the 
plaintiff,  and  of  plaintiff's  illness  from  his  relatives  by  defend- 
ant indicated  that  the  transaction  was  not  done  fairly  or  con- 
scionably. 

"  (/)  That  the  alleged  confirmation  was  had  through  the 
same  instruments  as  procured  the  deed,  and  was  presumptively 
tainted  with  the  same  unfairness  and  fraud  as  the  original  trans- 
action. [4] 

"  24.  The  master  erred  in  not  holding  that  under  the  cir- 
cumstances the  law  implied  constructive  fraud,  and  threw  upon 
the  defendants  the  burden  of  showing  that  the  conveyance  was 
not  the  result  of  any  undue  influence  and  that  no  undue  advan- 
tage was  taken  of  plaintiff's  mental  condition  and  that  the  trans- 
action was  fair  and  equitable."  [6] 

The  court  dismissed  the  exceptions  and  confirmed  the  re- 
port, in  an  opinion,  inter  alia^  as  follows,  by  Schuyler,  P.  J. : 

"  If  the  master  is  right  on  the  question  of  the  location  of 
the  burden  of  proof,  clearly  the  plaintiff  has  no  standing  in 
court.  The  ground  on  which  the  plaintiff  relies  as  taking  the 
present  case  out  of  the  general  rule  followed  by  the  master  is, 
that  there  existed  between  the  plaintiff  and  defendant  a  confi- 
dential relation.  If  this  be  so,  we  think  the  bill  should  have 
contained  an  averment  to  that  effect ;  for  how  otherwise  could 
the  defendant  be  prepared  to  meet  such  a  charge  ?  There  are 
some  relations,  such  as  parent  and  child,  guardian  and  ward, 
attorney  and  client,  and  the  like,  which  the  law  presumes  to  be 
confidential,  and  hence  it  is  unnecessary  either  to  plead  or  prove 
their  confidential  character ;  but  there  is  no  fiduciary  relation 
ipso  facto  between  a  man  and  his  housekeeper,  or  between  an 
uncle  and  his  deceased  wife's  niece :  See  2  Pom.  Eq.  Jur., 
p.  496,  note  ;  Audenreid's  Appeal,  89  Pa.  124. 

"  As  has  been  seen,  the  allegation  in  the  bill  is  that  the  deed 
in  controversy  was  procured  *  by  fraud  and  imposition.'  The 
subject  of  confidential  relations  is  not  even  hinted  at,  which 
distinguishes  this  case  from  Worrall's  Appeal,  110  Pa.  349,  so 
much  relied  on  by  the  plaintiff,  where  the  existence  of  the  con- 
fidential relation  was  the  very  issue  raised  by  the  pleadings. 
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The  plaintiff,  I  think,  has  made  the  mistake  of  confounding 
the  distinction  between  actual  fraud  and  that  kind  of  construc- 
tive f mud  which  grows  out  of  the  relations  of  the  parties.  That 
there  is  such  a  distinction  is  clearly  shown  in  2  Pom.  Eq.  Jur., 
§  955,  where  the  subject  is  fully  discussed  with  the  author's 
usual  intelligence.  But  it  so  happens  that  the  omission  to 
charge  constructive  fraud  is  immaterial,  as  [there  is  not  the 
slightest  evidence  of  a  fiduciary  or  confidential  relation  exist- 
ing between  the  plaintiff  and  defendant.]  [7]  Let  it  be 
conceded  as  claimed  that  the  defendant  stood  towards  the 
plaintiff  as  an  adopted  daughter  and  that  the  deed  was  with- 
out consideration.  We  then  have  presented  the  case  of  a  gift 
from  a  parent  to  a  child.  This  is  not  the  kind  of  transaction 
which  courts  of  equity  regard  with  jealousy.  Cases  of  this 
kind  plainly  turn  upon  the  exercise  of  actual  undue  influence, 
and  not  upon  any  presumption  of  invalidity ;  a  gift  from  parent 
to  child  is  certainly  not  presumed  to  be  invalid :  2  Pom.  Eq. 
Jur.,  §  962." 

Urrors  assigned  were  (1-6)  dismissal  of  exceptions,  quoting 
them ;  (7)  holding  as  in  brackets  in  the  opinion,  quoting  it ; 
and  (8)  dismissing  exceptions  and  confirming  report. 

W.  JE.  Doster  and  John  D.  Hoffman^  for  appellants. — The 
preponderance  of  proof  is  that  plaintiff  was  not  of  sufficient 
mental  capacity  to  make  the  deed.  The  evidence  of  Dr.  Ma- 
lone,  the  attending  physician,  must  outweigh  that  of  all  the 
other  witnesses. 

The  direction  to  the  attorney  to  make  a  deed  ^'  the  same  as 
before  "  meant  to  the  mind  of  the  old  man  a  revocable  instru- 
ment, one  that  would  be  delivered  up  again  upon  his  mere  ask- 
ing it,  a  deed  with  power  of  revocation  and  life  estate  reserved. 

Ratification  can  only  stand  on  the  clearest  evidence :  Morse 
V.  Royal,  12  Ves.  378.  If  a  party  is  still  under  the  pressure  of 
the  original  transaction  or  the  original  necessity,  courts  of 
equity  will  not  hold  him  barred  from  relief  by  confirmation : 
Story,  Eq.  Juris.  §  871. 

The  evidence  established  that  there  existed  in  fact  a  confi- 
dential relation,  even  if  there  is  no  legal  presumption  that  it 
existed.  If  this  evidence  had  been  offered  by  plaintiff's  coun- 
sel and  defendant  had  been  taken  by  sui*prise  and  objected, 
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the  absence  of  the  averment  in  the  bill  might  have  some  force. 

A  conveyance  may  be  impeached  for  mere  weakness  of  in- 
tellect, provided  that  it  be  coupled  with  other  circumstances  to 
show  that  the  weakness,  such  as  it  was,  had  been  taken  advan- 
tage of  by  the  other  party.     Adams'  Eq.,  p.  182. 

The  Pennsylvania  cases  upon  which  we  rely  are  cited  by  the 
master  and  by  him  misconstrued.  Worrall's  Appeal  is  exactly 
our  case. 

If  a  grant  which  exceeds  all  just  measure  as  a  gift,  and  with- 
out an  equivalent  as  a  contract,  be  not  due  to  fraud  or  undue 
influence,  it  afiEords  gpround  for  believing  that  the  grantor's  rea- 
son had  ceased  to  be  a  safe  guide  for  his  actions :  Cruise  v. 
Christopher,  5  Dana  (Ky.)  181 ;  Kelly  v.  McGuire,  15  Ark. 
665. 

When  there  is  weakness  or  imbecility  of  mind  arising  from 
old  age,  intemperance,  weakness  or  other  cause,  and  inadequacy 
of  consideration  ;  or  when  there  is  a  weakness  of  mind  and  cir- 
cumstances of  undue  influence  and  advantage ;  in  either  case 
the  contract  may  be  set  aside  in  equity :  Tracey  v.  Sacket,  1 
Ohio,  N.  S.  56 ;  Wilson  v.  Oldham,  12  B.  Mon.  66. 

A  person  taking  a  benefit  under  a  voluntary  gift  which  is 
not  subject  to  a  power  of  revocation,  has  thrown  upon  him  the 
burden  of  proving  that  the  gift  was  meant  by  the  donor  to  be 
irrevocable :  WoUaston  v.  Tribe,  L.  R.  9  Eq.  44. 

Where  the  donor  ought  to  be  advised  to  retain  a  power  of 
revocation,  it  is  the  duty  of  the  solicitor  to  insist  upon  the  in- 
sertion of  such  a  power,  and  the  want  of  it  will,  in  general,  be 
fatal  to  the  deed :  Coutts  v.  Acworth,  L.  R.  8  Eq.  658. 

Edward  J,  Fox,  for  appellee. — Where  the  findings  of  the 
master  are  approved  by  the  court,  clear  error  must  be  pointed 
out  to  authorize  a  reversal :  Morgan's  Ap.,  26  W.  N.  532 ; 
Stocker  v.  Hutter,  184  Pa.  19 ;  Kutz's  Ap.,  100  Pa.  76 ;  Lewis's 
Ap.,  127  Pa.  127.  See  especially  the  language  of  Paxson,  C. 
J.,  in  the  first  case. 

The  overwhelming  weight  of  the  testimony  is  that  Gardner 
was  of  sufficient  mental  capacity  to  make  the  deed.  There 
was  no  testimony  as  to  that  particular  point  of  time  to  show 
that  he  was  not. 

Witnesses  who  are  not  experts  cannot  give  opinion  as  to 
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mental  condition  without  first  testifying  to  specific  facts  show- 
ing such  condition :  Bank  v.  Wirebach,  106  Pa.  87 ;  Elcessor 
V.  Elcessor,  1  Adv.  R.  194. 

The  fourth  assignment  of  error  is  bad  for  duplicity :  Rule 
xxn. 

Solicitations,  however  importunate,  cannot  of  themselves 
constitute  undue  influence:  Trost  v.  Dingier,  118  Pa.  259; 
Tawney  v.  Levy,  76  Pa.  106 ;  Stokes  v.  Miller,  10  W.  N.  241 ; 
Herster  v.  Herster,  122  Pa.  239. 

The  idea  of  confidential  relationship  necessarily  involves 
the  idea  not  only  of  trust  and  dependency  but  also  that  in 
some  way  there  is  control  growing  out  of  this  relation.  This 
was  a  leading  feature  in  Worrall's  Appeal. 

Weakness  of  intellect  is  not  sufScient  to  avoid  a  deed: 
Lynch's  Ap.,  97  Pa.  349 ;  Myers's  Ap.,  16  W.  N.  187 ;  Beirer's 
Ap.,  92  Pa.  267 ;  Richard's  Ap.,  100  Pa.  51 ;  Cummins  v.  Hurl- 
butt,  92  Pa.  165. 

Where  a  defendant  in  express  terms  negatives  the  allega- 
tions of  a  bill  and  the  evidence  of  only  one  witness  affirms 
what  has  been  so  negatived,  the  court  will  simply  dismiss  the 
bill:  Campbell  v.  Patterson,  95  Pa.  447. 

The  cases  cited  by  the  counsel  for  appellant  are  not  apposite 
for  the  reason  that  they  all  relate  to  cases  where  there  was  a 
voluntary  conveyance. 

Opinion  by  Mr.  Justice  Green,  June  1, 1892. 

After  a  veiy  patient  and  attentive  reading  of  all  the  testi- 
mony in  this  case  relating  to  the  material  points  of  contention, 
and  upon  a  full  consideration  of  the  able  argument  of  the 
learned  counsel  for  the  appellant,  we  are  of  the  opinion  that 
the  findings  of  fact  and  conclusions  of  law  contained  in  the 
master's  report  are  correct.  The  findings  of  fact,  having  been 
confirmed  by  the  decree  of  the  learned  court  below,  are  to  be 
treated  as  if  established  by  the  verdict  of  a  jury,  and  not  to 
be  disregarded  except  for  plain  mistake. 

It  seems  to  us  that  the  findings  of  fact  are  cleai'ly  justified 
and  sustained  by  practically  all  the  material  portions  of  the 
testimony.  The  leading  points  of  contention  relate  to  the 
question  of  confidential  relation  between  Jeremiah  Gardner 
and  his  wife's  niece,  Ellen  McConlogue,  to  the  mental  condi- 
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tion  of  Gardner  at  the  time  of  the  execution  of  the  deed  of 
July  19, 1887,  and  to  the  consideration  of  the  deed.  The  alle- 
gation that  there  was  fraud  or  undue  influence,  or  imposition 
of  any  kind  pmcticed  by  Mrs.  McConlogue  upon  Mr.  Gtirdner, 
is  entirely  unsupported  by  the  testimony. 

In  reference  to  the  question  of  confidential  relation,  we  are 
clearly  of  opinion  that  no  such  relation  existed.  The  undis- 
puted testimony  shows  that  Mrs.  McConlogue  was,  for  the 
greater  part  of  the  time,  the  servant  of  Mr.  Gardner,  and,  from 
the  time  of  his  wife's  death,  his  housekeeper.  In  her  capacity 
as  servant  she  performed  all  the  menial  services  required  from 
a  person  occupying  such  a  position,  attended  to  all  the  cook- 
ing, washing,  scrubbing  and  other  household  duties  which  de- 
volved upon  her,  until  the  time  of  her  marriage.  From  that 
time  Gardner  seems  to  have  merely  lived  with  the  defendants 
as  a  boarder,  upon  consideration  that  they  were  to  occupy  the 
house  without  any  charge  for  rent,  and  that  he  was  to  furnish 
the  fuel  consumed  in  the  house. 

While  it  is  true  that  Mrs.  McConlogue  was,  to  a  certain  ex- 
tent, in  custody  of  the  rent  and  other  moneys  which  were  re- 
ceived by  or  for  Mr.  Gardner,  it  is  also  true  that  he  had 
entirely  free  access  thereto  and  the  use  thereof,  and  continued 
in  the  reception  of  the  income  of  the  property  until  the  time 
of  his  death.  There  is  no  evidence  that  she,  at  any  time,  ap- 
propriated any  portion  of  these  moneys  to  her  use,  and  there 
does  not  appear  to  be  any  allegation  or  proof  that  she  was  paid 
any  money  by  way  of  compensation  for  her  services.  We  fail 
to  discover  any  evidence  establishing  a  relation  of  trust  or  con- 
fidence on  her  part  other  than  such  as  would  exist  between  a 
master  and  a  faithful  servant. 

So  far  as  the  relation  of  a  boarder  in  the  family  of  defend- 
ants is  concerned,  it  is  quite  plain  that  no  trust  or  especial 
confidence  can  be  held  to  exist  between  them.  In  case  of 
Audenreid's  Ap.,  89  Pa.  114,  we  held  that  there  was  nothing 
in  the  confidential  relation  of  a  medical  adviser  to  a  patient 
that  per  Be  forbids  the  acceptance  of  a  gift  by  him  from  his  pa- 
tient. We  cannot  see  that  in  the  mere  relation  of  master  and 
servant  there  can  be  any  implication  of  confidential  relation, 
and,  of  coui*se,  there  is  none  between  a  boarder  and  his  land- 
lord. We  therefore  dismiss  that  portion  of  the  case  from  fur- 
ther consideration. 
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The  case  then  must  stand  upon  the  allegations  of  mental 
unsoundness  on  the  part  of  the  grantor  in  the  deed  of  July, 
1887,  and  upon  want  of  consideration  for  the  execution  of  the 
deed.  Incidentally,  in  this  connection,  the  question  of  subse- 
quent ratification  arises,  which  we  will  presently  consider. 

So  far  as  the  averment  of  mental  unsoundness  of  the  grantor 
is  concerned,  we  have  carefully  read  the  whole  of  the  testimony 
bearing  upon  that  subject,  and  we  are  constrained  to  say  that 
we  think  it  altogether  inadequate  to  establish  the  fact  of  such 
condition.  While  it  is  true  that  the  grantor  was  the  subject  of 
an  attack  of  paralysis,  the  evidence  of  the  attending  physicians 
shows  that  it  was  not  a  severe  attack,  and  that  it  affected  chiefly 
the  patient's  power  of  locomotion  and  control  of  his  limbs  and 
other  members,  and  does  not  indicate  that  there  was  any  degree 
of  mental  aberration.  Mere  difSculty  of  speech,  in  such  cases, 
proves  nothing  as  to  mental  condition. 

Dr.  Malone,  who  attended  him  on  five  consecutive  days  im- 
mediately after  his  attack,  testified  to  his  physical  condition  as 
being  one  of  great  feebleness,  and  that  at  times  he  was  not  able 
to  talk  intelligently,  and  that,  in  his  opinion,  at  those  times  he 
was  not  competent  to  transact  business.  But  he  also  testified 
that  the  attack  was  only  a  partial  one,  and  that  he  improved 
under  his  treatment,  and  that  at  the  end  of  five  days  he  ceased 
visiting  him.  He  said  that  he  had  very  little  conversation  with 
him,  on  account  of  his  difficulty  of  speech,  but  that  Gardner 
managed  to  make  known  his  condition  in  reply  to  questions  as 
to  what  was  the  matter  with  him.  He  said,  also,  that  when  he 
ceased  to  visit  him  there  was  some  improvement  in  his  mind, 
though  he  was  still  not  clear,  and,  also,  that  he  supposed  that 
Gardner  knew  what  property  he  had.  He  testified  in  addition, 
that,  after  he  had  ceased  his  visits,  Gardner  came  to  his  office 
sometimes,  and  they  would  talk  together,  and  when  he  would 
meet  him  on  the  streets  he  would  tell  him  how  he  was  getting 
along ;  that  he  thought  he  was  better  than  he  was,  and  that 
this  was  immediately  after  he  ceased  his  visits. 

Dr.  Stout,  who  attended  Mr.  Gardner  shortly  after  his  attack, 
said  that  the  patient  called  at  his  office  and  told  him  that  he 
had  had  an  attack  of  paralysis  recently,  and  that  he  treated  him 
once  or  twice  for  that  disease.  He  said  that  his  face  was  partly 
paralyzed,  and  that  he  had  conversations  with  him  and  observed 
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him,  and  that,  in  his  opinion,  his  mind  did  not  seem  to  be  af- 
fected ;  that  it  appeared  to  be  clear ;  and  that  the  attack  was 
a  slight  one.  He  also  said,  that,  at  that  time,  in  his  judgment, 
Gardner  was  competent  to  transact  business,  so  far  as  intellect 
was  concerned. 

Dr.  Addis,  who  was  attending  Mrs.  McConlogue  during  her 
confinement,  shortly  after  Gardner's  attack,  testified  to  his  ob- 
serving his  condition  and  to  full  conversations  with  him,  and 
said  he  did  not  notice  any  impairment  of  his  mind  on  those 
occasions,  that  the  attack  was  a  slight  one,  and  that  he  spoke 
as  rationally  as  at  all  other  times.  He  was  asked :  ^^  Q.  From 
your  observations,  are  you  of  opinion  that  he  was  of  sound  and 
disposing  mind  and  memory  at  that  time?  A.  Yes;  at  that 
time  it  never  occurred  to  me  otherwise." 

Patrick  Whalen,  Mary  Ann  Gtirdner  and  Martin  Dewire, 
were  the  other  witnesses  of  the  appellant  on  this  subject,  but 
an  examination  of  their  testimony  fails  to  disclose  any  specific 
facts  showing  mental  unsoundness,  and  without  such  facts,  as 
we  have  often  held,  opinions  are  of  no  value. 

By  far  the  most  important  testimony  on  the  subject  of  the 
sanity  of  the  grantor,  at  the  time  of  the  execution  of  the  deed, 
was  that  of  John  Kline.  He  was  the  attorney  who  wrote  the 
deed  in  question,  and  he  described  the  circumstances  attending 
the  preparation  and  execution  of  the  deed  in  detail.  When  he 
entered  the  room  he  asked  Grardner  what  he  wanted  of  him, 
and  was  told  he  wanted  the  witness  to  make  a  deed  over  to 
Ellie,  and  wanted  it  done  that  day.  After  some  further  con- 
versation, Blline  went  out  and  got  a  blank  deed  and  brought  it 
back,  and  wrote  the  deed  in  the  old  man's  presence,  and  he  tes- 
tified :  "  After  the  deed  was  written,  I  read  it  over  to  him. 
Q.  The  whole  deed?  A.  Yes;  and  explained  it  to  him.  I 
told  him  what  it  contained,  and  he  expressed  satisfaction. 
Q.  What  did  he  say?  A.  He  said  it  is  all  right,  she  is  the  only 
one  I  care  anything  for."  He  described  the  execution  of  the 
deed  and  its  acknowledgment,  and  testified  that,  in  his  opinion, 
Gardner  was,  at  the  time  of  executing  the  deed,  of  sound  and 
disposing  mind.  Other  witnesses  having  opportunities  of  ob- 
servation and  knowledge  of  the  man,  testified  to  the  same  effect. 
It  is  not  necessary  to  enlargfe  upon  the  testimony  on  this  sub- 
ject.    It  is  sufficient  to  say  that,  in  our  opinion,  it  fully  justified 
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the  master  in  his  finding  that,  as  a  fact,  Gardner  was  of  sound 
mind,  and  understood  fully  what  he  was  doing  when  he  execut- 
ed the  deed. 

The  case  is  not  the  ordinary  one  of  a  single  voluntary  con- 
veyance, by  a  person,  of  all,  or  part  of  his  estate  to  another.  A 
similar  conveyance  was  made  by  Gtirdner  to  Mrs.  McConlogue 
some  years  before,  when  there  was  not  the  slightest  question  as 
to  his  mental  soundness.  Subsequently  he  asked  her  and  her 
husband  to  reconvey  to  him  the  property,  and  they  did  so.  He 
also  made  at  least  one  will  in  her  favor,  giving  her  all  his  prop- 
erty, and  finally  made  the  deed  in  question  at  a  time  when  he 
supposed  he  had  not  long  to  live. 

In  addition  to  the  foregoing,  he  most  distinctly  confirmed 
and  ratified  the  deed,  by  having  Mrs.  McConlogue  and  her  hus- 
band execute  a  mortgage  upon  this  very  property,  to  secure  a 
debt  of  WOO  which  he  owed  to  A.  C.  Borhek.  This  gentle- 
man was  examined  as  a  witness  and  testified  that  he  had  some 
hesitancy  about  accepting  the  mortgage,  because  the  deed  of 
July  19, 1887,  only  had  one  attesting  witness,  and  thereupon 
Gardner  acknowledged,  in  January,  1889,  to  Borhek  and  Kline, 
that  he  had  executed  the  deed,  and  Borhek  signed  it  as  an  at- 
testing witness.  Kline  also  testified  to  the  same  facts,  and,  in 
view  of  this  testimony,  the  finding  of  the  master  that  this  was 
a  ratification  of  the  deed,  was  not  only  justified,  but  peremp- 
torily required  by  the  overwhelming  weight  of  the  evidence. 
The  mortgage  was  a  direct  asserting  of  the  title  of  the  mort- 
gagor, and  that  title  was  literally  created  by  the  very  deed 
which  the  grantor  is  seeking  by  this  proceeding  to  have  set 
aside.  He  certainly  could  not  be  permitted  to  do  this  as  against 
the  mortgagee,  whom  he  induced  to  accept  the  mortgage  as  a 
valid  security  for  his  debt.  As  a  distinct  act  of  ratification,  it 
was  just  as  efficacious  as  between  him  and  his  grantee  in  the 
deed. 

It  was  further  found  by  the  master  that  there  was  a  good 
consideration  for  the  deed.  In  this  finding,  also,  we  concur. 
It  was  not  at  all  necessary  that  there  should  have  been  an  origi- 
nal contract  to  compensate  Mrs.  McConlogue  for  her  services 
in  order  to  sustain  the  validity  of  the  deed.  It  is  quite  suf- 
ficient if  it  appear,  as  it  abundantly  does,  that  services  were 
rendered  by  the  grantee  to  the  gi-antor,  and,  by  the  recital  in 
Vol.  cl — 8 
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the  deed,  tliese  services  were  distinctly  recognized  as,  at  least, 
a  part  of  the  consideration  upon  which  the  deed  was  executed. 
In  addition  to  that,  the  grantee  voluntarily,  but  at  the  request 
of  the  grantor,  encumbered  the  property  with  a  mortgage  to 
secure  a  debt  of  the  grantor  to  the  extent  of  $600,  and  that 
was,  in  any  point  of  view,  a  valuable  consideration  in  support 
of  the  conveyance,  although  it  occurred  after  the  deed  was  made. 
This  transaction  was  binding  upon  the  grantor  by  way  of  rati- 
fication of  the  original  deed,  by  way  of  estoppel,  both  as  against 
the  creditor  who  accepted  the  mortgage  upon  the  faith  of  the 
title,  and  as  against  the  grantee  who  assumed  a  pecuniary  ob- 
ligation of  the  grantor,  and  as  an  added  consideration  to  the 
original  consideration  of  services  long-continued  and  valuable 
in  their  character,  rendered  by  the  grantee  to  the  grantor. 

All  the  features  we  have  thus  referred  to  establish  a  wide 
difference  between  this  case  and  those  which  usually  appear  in 
the  books,  in  which  courts  of  equity  do  occasionally,  and  for 
reasons  specially  operative,  exercise  the  very  delicate  power  of 
setting  aside  executed  obligations  and  conveyances  of  property. 
We  do  not  consider  that  any  of  the  persuasive  reasons  which 
influence  courts  in  the  exercise  of  this  power  are  present  here. 
For  in  this  case  the  grantee  was  not  a  volunteer,  but  a  merito- 
rious party,  who  had  actually  furnished  a  valuable  consideration 
in  the  form  of  substantial  personal  services  for  a  number  of 
years,  of  which  the  grantor  had  received  the  full  benefit.  Add- 
ed to  this,  she  assumed  a  pecuniary  obligation  of  the  grantor  at 
his  request  to  the  amount  of  $600,  and  conferred  a  distinct  lien 
upon  the  property  to  that  extent.  The  principles  upon  which 
a  voluntary  conveyance  are  set  aside  in  equity  have  no  applica- 
tion in  such  a  case.  It  is,  moreover,  absolutely  certain  that  the 
grantor  knew  thoroughly  well  what  he  was  doing  when  he  exe- 
cuted the  deed  in  question,  and  thereby  did  precisely  what  he 
intended  to  do,  and  had  done  twice  before,  both  by  deed  and . 
by  will,  and  it  therefore  cannot  possibly  be  said  that  he  acted  in 
ignorance  of  the  consequences  of  the  transaction. 

But,  in  addition  to  this,  it  is  testified  most  positively  by  the 
legal  adviser  who  drew  the  deed,  that  he  received  and  literally 
carried  out,  the  specific  instructions  of  the  grantor  in  the  prep- 
aration of  the  deed ;  that  he  read  over  the  deed  to  the  grantor 
and  explained  its  contents  to  him  before  it  was  signed,  and  that 
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he  had  been,  and  was,  in  the  habit  of  rendering  professional 
services  to  the  grantor  on  other  occasions,  and  had  ample  rea- 
son to  suppose  he  was  doing  so  in  this  instance.  Therefore  it 
cannot  be  said  that  the  grantor  did  not  have  the  benefit  of  in- 
dependent legal  advice.  There  is  not  the  slightest  reason  to 
discredit  the  testimony  of  the  legal  adviser  who  performed  this 
service.  He  is  entirely  disinterested,  and  a  thoroughly  reputa- 
ble gentleman  and  lawyer,  and  there  is  not  a  shred  of  testi- 
mony in  the  case  impugning  either  his  veracity  or  his  integrity. 

To  cap  the  climax  of  the  mass  of  testimony  tending  so  pow- 
erfully to  establish  the  validity  of  the  deed  in  question,  there 
is  entirely  undisputed  evidence  of  an  explicit  act  of  subse- 
quent ratification  eighteen  months  after  the  execution  of  the 
deed.  This  included,  not  merely  a  fresh  consideration  given, 
but  a  new  and  specific  declaration  of  the  formal  execution  of 
the  deed,  and  a  new  attestation  of  it  by  another  and  indepen- 
dent witness.  The  testimony  on  this  subject  is  of  the  most 
satisfactory  and  conclusive  character,  it  is  entirely  trustworthy 
in  every  respect,  and  no  court  could  possibly  disregard  it  in  the 
just  performance  of  its  duty.  There  is  no  pretence  that  the 
grantor  was  not  at  this  time  perfectly  conscious  of  the  act  he 
was  doing,  that  he  was  not  in  the  full  possession  of  his  facul- 
ties, or  that  he  was  in  any  degree  influenced  against  his  will  or 
his  desire.  On  the  contrary,  the  giving  of  the  mortgage  for 
his  own  debt  by  the  grantee  in  the  deed  and  her  husband,  who 
were  not  subject  to  any  legal  obligation  to  do  so,  was  done  at 
his  personal  instance  and  desire,  and  for  his  own  personal  ben- 
efit and  advantage. 

It  is  only  necessary  to  add,  that  the  account  given  by  Gard- 
ner, who  was  examined  as  a  witness,  of  the  circumstances  oc- 
curring at  the  execution  of  the  deed,  is  simply  absurd,  and 
quite  unworthy  of  belief.  It  is  interested  testimony,  at  the 
best,  and  is  so  incredible  in  its  details,  and  so  entirely  opposed 
to  all  the  other  testimony  as  to  the  same  transaction,  that  no 
court  or  jury  could  give  it  credence.  It  was  not  believed  by 
the  master  or  court  below,  and  it  is  not  believed  by  us. 

In  regard  to  the  non-insertion  of  a  power  of  revocation  in 
the  deed,  it  is  only  necessary  to  say  that,  as  this  was  not  a 
mere  voluntary  conveyance,  but  one  founded  upon  a  good  con- 
sideration, it  was  not  proper  that  it  should  contain  a  power  of 
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revocation,  and  the  absence  of  such  a  power  is  entirely  imma- 
terial. 

Nor  do  we  consider  that  there  was  any  unreasonable  impor- 
tunity on  the  part  of  Mrs.  McConlogue  in  obtaining  the  exe- 
cution of  the  deed.  We  discover  no  evidence  of  anything 
more  than  a  moderate  and  proper  solicitation,  and  but  little  of 
that.  As  she  had  rendered  him  valuable  service  through  many 
years,  and  as  he  had  once  before  conveyed  the  whole  property 
to  her,  which  she  had  reconveyed  at  his  request,  she  had  a  rea- 
sonable right  to  expect  that,  in  making  another  deed  to  her,  he 
would  do  the  same  as  he  had  done  before,  and  if  she  had  gone 
beyond  any  solicitation  appearing  in  the  testimony,  she  would 
have  been  fully  justified  ip.  doing  so,  and  within  the  limit  al- 
lowed by  the  law. 

Upon  a  review  of  the  whole  of  the  testimony,  we  quite  agree 
with  the  master  and  court  below,  in  finding  that  Jeremiah  Gard- 
ner was  mentally  competent  to  convey  his  property  on  June  19, 
1887,  that  no  fraud  or  imposition  was  practiced  upon  him  in 
the  procurement  of  the  disputed  conveyance,  and  that  he  was 
not  influenced  to  execute  it  by  any  undue  solicitation  ;  that 
the  defendant,  Ellen  McConlogue,  had  rendered  much  valua- 
ble service  to  Gardner  during  a  long  period  of  time,  which  was 
duly  recognized  by  him,  and  which  constitutes  a  good  consid- 
eration for  the  deed  in  controversy ;  that  she  was  not  disquali- 
fied from  receiving  the  deed  by  any  relation  of  trust  or  confidence 
to  him ;  that  there  was  a  distinct  and  emphatic  subsequent  rati- 
fication of  the  deed,  and  an  additional  consideration  then  fur- 
nished in  support  of  the  deed  by  Mrs.  McConlogue,  and  that 
there  is  no  suflBcient  reason  why  a  court  of  equity  should  in- 
terfere to  set  aside  the  deed  in  question.  The  report  of  the 
learned  master  in  the  court  below  is  an  extremely  able,  ex- 
haustive and  calmly  judicial  review  of  all  the  evidence  in  the 
case,  and  of  the  law  applicable  in  the  consideration  of  this 
class  of  cases,  and  we  think  the  learned  court  below  was  en- 
tirely justified  in  its  disposition  of  the  exceptions  to  the  report. 

The  decree  of  the  court  below  is  afl5rmed,  and  appeal  dis- 
missed at  the  cost  of  the  appellants. 
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Hopkins  et  al.  v.  Everly,  Appellant. 

Agency— AuthorUy—RcUificatian — SeUlemerU  with  principal — Selease. 

An  agent  who  makes  a  contract  in  excess  of  his  authority  and  by  which 
his  principal  refuses  to  be  bound,  is  personally  liable  for  any  damages 
resulting  to  the  other  party  to  the  contract.  But  where  the  principal,  in- 
stead of  repudiating  the  agreement,  ratifies  the  agreement  in  a  manner  and 
upon  terms  agreed  to  by  the  other  party,  such  ratification  is  equivalent 
to  antecedent  authority  in  the  agent  and  takes  all  question  of  his  individ- 
ual liability'  out  of  the  case. 

When  an  agent  in  his  own  name,  but  for  a  disclosed  principal,  makes  a 
contract  to  sell  real  estate,  with  an  agreement  to  give  possession  within 
a  certain  time,  and  this  part  of  the  agreement  is  in  excess  of  his  authority, 
a  settlement  by  the  purchasers  with  the  principal  in  which  the  purchasere 
accept  an  allowance  on  account  of  failure  to  give  possession  within  the 
time  limited  and  take  a  deed  for  the  property,  will  release  the  agent  as 
well  as  the  principal. 

Argued  March  25, 1892.  Appeal,  No.  122,  Jan.  T.,  1892,  from 
judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T.,  1889,  No.  147, 
on  verdict  for  plaintiffs,  in  assumpsit  for  damages  for  failure 
to  give  possession  within  the  period  limited  by  the  contract  of 
sale  of  real  estate.  Before  Paxson,  C.  J.,  Stbbbett,  Gbebn, 
Williams,  McCollum,  Mitchell  and  Hbydbiok,  JJ. 

The  facts  appear  by  the  opinion. 

Error  assigned  was  refusal  of  binding  instructions  for  de- 
fendant. 

John  G-.  Johnson^  with  him  Frank  P.  Prichard^  for  appellant. 

Edward  M.  Wett^  for  appellees. 

Operion  by  Mb.  Justice  Mitchell,  July  13, 1892. 

The  substance  of  this  case  lies  in  a  very  narrow  compass. 
The  appellant  as  agent  for  a  disclosed  principal  sold  to  plaint- 
iffs a  house,  with  an  agreement  that  possession  should  be 
given  mthin  ninety  days.  This  latter  agreement  was  in  excess 
of  his  authority,  and  if  his  principal  had  refused  to  be  bound 
by  it,  the  agent  would  have  been  personally  liable  to  the  plaint- 
iffs for  any  resulting  damages :  Kroeger  v.  Pitcairn,  101  Pa. 
811.  But  appellant's  principal  instead  of  repudiating  the 
agreement,  fli'st  offered  fairly  to  rescind  if  plaintiffs  desired, 
and  then  ratified  and  carried  out  the  agreement  in  a  manner 
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and  upon  terms  agreed  to  by  plaintiffs.  Such  ratification  was 
equivalent  to  an  antecedent  authority  in  the  agent  and  took 
all  question  of  his  individual  liability  out  of  the  case.  If  plaint- 
iffs were  not  satisfied  with  the  terms  offered,  they  might  have 
rejected  them  and  stood  upon  their  rights  against  appellant 
under  the  agreement.  Then  was  their  time  to  do  so.  When 
on  the  contrary  they  made  a  settlement  with  the  owner,  accept- 
ed an  allowance  on  account  of  possession,  and  took  the  deed 
for  the  property,  they  merged  the  agreement  to  sell  and  all  its 
terms,  and  put  an  end  once  for  all  to  any  further  claim  against 
the  appellant  as  well  as  against  his  principal.  On  the  undis- 
puted facts  as  shown  by  the  plaintiffs'  own  case  the  verdict 
should  have  been  directed  for  the  defendant. 
Judgment  reversed. 


Pettibone  et  al.  v.  Smith,  Appellant. 

1,150    U8 

>l»fi  104  *  [Marked  to  be  reported.] 

Taxes  and  municipal  assessments,  difference  between. 

In  a  general  way  a  tax  is  an  impost  upon  the  citizen  for  the  support  of 
the  government,  and  a  municipal  assessment  is  a  contribution  levied  upon 
the  ownership  of  land  to  defray  the  expense  of  its  improvement.  In 
some  cases  before  the  courts  this  distinction  has  been  observed,  in  others 
not,  depending  upon  the  character  of  the  matter  for  construction,  whether 
a  contract  or  statutes. 

Contracts — StcUtUes — Taxes  and  assessments — Exemptions. 

The  iiile  applicable  to  the  interpretation  of  statutes  exempting  religious 
and  charitable  properties  from  taxation,  to  the  effect  that  the  word  taxes 
includes  assessments  for  benefits,  does  not  apply  to  a  conti'act  in  a  coal 
lease  for  the  payment  of  taxes.  A  general  purpose  to  relieve  from  all 
burdens  may  well  be  inferred  in  such  enactments,  upon  grounds  of  a 
public  character  or  of  general  policy,  where  such  an  intent  would  be  in- 
applicable to  the  rcEiding  of  a  pnvate  contract. 

Coal  lease-^  Covenant  to  pay  taxes,  etc. — Landlord  and  tenant. 

A  covenant  in  a  coal  lease  providing  *'  that  the  said  lessee  shall  pay  all 
and  every  the  United  States,  state  and  local  taxes,  duties  and  imposts  on 
the  coal  mined,  the  mining  improvements  of  every  kind  and  the  surface 
and  coal  land  itself,"  does  not  include  a  municipal  assessment  to  defray 
the  cost  of  building  a  sewer  and  to  provide  for  the  cost  of  grading  a  street. 

Argued  April  13,  1892.  Appeal,  No.  420,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  Luzerne  Co.,  March  T.,  1892,  No.  279, 
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for  plaintiff  on  case-stated  for  municipal  assessments  under 
covenant  to  pay  taxes,  etc.  Before  Paxson,  C.  J.,  Sterrett, 
Green,  McCollum,  Mitchell  and  Heydrick,  JJ. 

The  case-stated  agreed  upon  the  following  facts : 
"  Plaintiffs,  residents  of  Wyoming,  in  Luzerne  county,  being 
the  ownera  in  fee  simple  of  a  tract  of  land  in  Scranton,  Lacka- 
wanna county,  containing  227i  acres  conveyed  by  indenture 
of  coal  lease  to  William  T.  Smith,  defendant,  who  was  a  resi- 
dent of  Scranton,  the  coal  under  said  land  and  a  part  of  the 
surface,  which  said  coal  lease  was  dated  Oct.  15,  1887,  and 
duly  recorded.  The  term  within  which  'all  the  coal '  was  to  be 
removed  was  fifteen  years,  and  a  new  lease  has  since  been  exe- 
cuted dated  Dec.  3, 1884,  to  take  effect  April  1,  1898,  and 
continue  until  all  the  merchantable  and  practically  mineable 
coal  is  exhausted ;  said  first  mentioned  coal  lease  made  a  part 
of  this  case-stated.  The  part  of  the  surface  of  said  land  not 
designated  for  the  purposes  of  mining  and  preparing  the  coal 
has  been  plotted  into  lots  which  have  been  offered  for  sale  by 
plaintiffs.  Such  lots  belong  to  plaintiffs.  Defendant  has  no 
control  over  the  same,  and  they  are  occupied  not  by  him.  But 
lots  one,  two,  three  and  four  in  block  four  on  North  Main  ave- 
nue, hereinafter  referred  to,  are  occupied  by  defendant  for  his 
air  shaft  and  fan  house  and  are  included  in  the  surface  desig- 
nated in  said  coal  lease  '  for  the  necessary  purpose  of  mining 
coal  and  depositing  coal-dirt,  culm  or  slate.'  All  of  said  surface 
at  the  termination  of  the  coal  lease  reverts  to  the  lessors,  the 
plaintiffs.  *  Plaintiffs  reserve  the  right  to  the  culm  pile,  coal- 
dirt  or  waste,  and  to  dispose  of  or  remove  at  their  option  and 
to  have  free  access  to  the  same.'  It  was  further  agreed  therein 
that  up  to  April  1, 1888,  the  lessee  should  pay  (section  sixth) 
'  all  the  state  and  local  taxes  upon  the  mining  improvements 
used  by  him  including  therein  the  gi'ound  occupied  by  dirt 
and  culm  piles,  and  also  the  United  States  and  state  imposts 
or  taxes  now  imposed  or  which  may  hereafter  be  imposed  on 
the  coal  mined.  And  also  that  he  will  pay  (in  addition  to 
those  enumerated  above)  one  half  part  of  all  the  taxes,  state 
and  local,  now  assessed  or  which  may  be  assessed  on  the  prop- 
erty aforesaid  including  therein  the  one  half  part  of  the  taxes 
assessed  upon  the  coal  in  the  ground.'     Also,  (section  four- 
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teenth)  ^  that  if  at  any  time  the  said  lessee  shall,  with  the  per- 
mission of  the  lessors,  occupy  the  surface  of  any  of  the  land 
hereby  demised,  the  said  lessee  will  fence  such  portion  at  his 
own  expense  and  will  pay  the  taxes  thereon.'  After  April  1, 
1883,  the  lease  was  continued  under  the  same  conditions  except 
as  altered  in  certain  particulars,  among  which  were  that  the 
lessee  shall  pay  all  and  every  the  United  States,  state  and  local 
taxes,  duties  and  imposts  on  the  coal  mined,  the  mining  im- 
provements of  every  description  and  the  surface  and  coal  itself. 

"  The  city  of  Scranton  is  a  city  of  the  third  class,  incorporat- 
ed under  the  Act  of  May  23,  1889,  P.  L.  277,  which  Act  is 
made  a  part  of  this  case-stated,  and  attention  is  directed  to 
article  6,  §  3,  paragraphs  9,  10,  11.  Also  article  15,  §§  20,  21 
and  22. 

"  Said  city  has  passed  the  following  ordinances,  viz. :  April 
20, 1891 ;  file  of  common  council  No.  54,  entitled  'An  ordinance 
providing  for  the  construction  of  lateral  sewer  on  North  Main 
avenue  from  Lafayette  street  to  Mount  Pleasant  ravine.'  This 
ordinance  provided  for  a  lateral  sewer  on  North  Main  avenue, 
and  assessed  the  cost  of  the  same  by  the  frontage  rule  on  the 
lots  abutting  on  said  sewer.  Section  2d  of  said  ordinance 
reads  as  follows,  viz. :  '  Which  said  sum  is  hereby  assessed 
against  the  lots  and  lands  abutting  on  the  line  of  said  lateral 
sewer  according  to  the  feet  frontage  they  may  have  thereon.' 
Said  ordinance  in  full  hereto  attached. 

"  On  the  land  in  question  there  was  the  following  amounts 
assessed,  to  wit :  On  *  Block  4,  Lots  one,  two,  three  and  four.' 
*  Name  of  owner,  William  T.  Smith.'  *  Front  180  feet.'  '  Cost 
of  sewer,  $352.17.'  Said  lots  abut  on  North  Maine  avenue, 
and  are  the  lots  above  referred  to  as  used  by  defendant  for  air 
shaft  and  fan  house,  and  duly  designated  for  mining  purposes 
in  his  coal  leasQ.  The  said  sum  is  the  amount  properly  assess- 
able against  said  lots. 

"  The  sewer  is  not  connected  with  the  mining  operations  of 
defendant  or  used  by  him  in  fact. 

''  Also  the  following  ordinance :  Dec.  2, 1890 ;  file  of  com- 
mon council.  No.  36, 1890,  entitled,  '  An  ordinance  providing 
for  the  grading  of  Lincoln  avenue  from  Lafayette  to  Pettibone 
street,  and  making  an  appropriation  therefor.'  Section  2d  of 
said  ordinance  is  as  follows,  viz. :  '  The  cost  and  expenses  of 
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said  work  is  hereby  levied  and  assessed  upon  the  property 
bounding  and  abutting  on  the  portion  of  the  said  avenue  pro- 
posed to  be  graded  in  the  names  of  the  owners  as  contained  in 
the  schedule  hereto  attached.'  Said  grading  having  been  com- 
pleted, the  following  amounts  were  assessed  on  the  land  in 
question  in  this  case,  to  wit :  '  Swetland  Estate ;  Lot  1,  block 
20;  frontage  56  feet;  cost  $23.49.' 

"  Also  ordinance  file  of  common  council  No.  41, 1890,  en- 
titled, '  An  ordinance  providing  for  the  grading  of  Garfield 
avenue  in  the  4th  and  5th  wards.'  The  language  of  this  or- 
dinance is  the  same  as  the  preceding,  with  the  exception  of 
the  name  of  the  street  (the  ordinance  is  hereto  attached)  and 
the  assessed  cost  is  ^on  lots  12, 13, 14, 15, 16,  block  24;  name 
of  owner,  Swetland  Estate ;  frontage  of  lot  12,  sixty-five  feet, 
and  of  each  of  the  other  lots  fifty  feet.  Assessments,  respec- 
tively fl8.69,  *14.16,  $14.16,  $14.16,  $14.16,  making  a  total  of 
$75.33.'  Said  lots  abut  on  Grarfield  avenue,  and  the  amount 
assessed  is  the  correct  proportion  of  cost. 

"  The  property  mentioned  in  the  ordinances  is  a  part  of  the 
227^  acres  plotted  into  lots  mentioned  and  described  in  the 
coal  lease,  but  the  property  mentioned  in  the  two  last  described 
ordinances  is  not  a  part  of  that  surface  designated  for  mining 
purposes,  and  is  not  occupied  by  defendant  nor  has  defendant 
the  right  to  occupy  it.  It  is  that  part  of  the  surface  plotted 
by  p]ainti£Es  into  lots  and  now  held  by  them  for  sale  or  lease, 
the  plaintiff  not  having  the  right  to  sell  or  lease  the  property 
mentioned  in  the  first  described  ordinance  until  the  expiration 
of  the  leases. 

"  The  plaintiffs  in  this  action  having  been  compelled  invol- 
untarily to  pay  to  the  city  the  amounts  of  money  above  men- 
tioned, the  same  being  liens  on  the  land,  and  the  defendant 
having  agreed  to  reimburse  the  plaintiffs  if  he  were  decided  to 
be  legally  liable  for  the  same  or  any  part  thereof  under  the 
indenture  aforesaid,  claim  judgment  against  the  defendant 
both  for  the  amount  assessed  for  sewer  purposes  against  the 
lots  occupied  by  defendant  for  mining  purposes,  $352.17 ;  and 
the  amount  assessed  for  grading  purposes  on  surface  occupied 
by  plaintiffs,  $98.92;  or  a  total  sum  of  $451.09,  with  interest 
from  1891. 
"  The  question  of  law  for  the  decision  of  the  court  in  this 
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case  is  :  whether  or  not  the  sums  assessed  for  sewerage  under 
the  first  mentioned  ordinance  and  the  sums  assessed  for  paving 
under  the  last  two  ordinances  are  local  taxes,  duties  or  imposts 
within  the  meaning  of  the  coal  lease  aforesaid."  Judgment  to 
be  entered  accordingly. 

The  court  below,  Rice,  P.  J.,  entered  judgment  for  the 
plaintiff  in  an  opinion  to  the  following  effect,  inter  alia:  As- 
sessments for  improvements  are  taxes,  although  more  com- 
monly called  assessments :  Stroud  v.  Phila.,  61  Pa.  255 ;  Ham- 
mett  V.  Phila.,  65  Pa.  146;  Washington  Ave.,  69  Pa.  352; 
Olive  Cemetery  Co.  v.  Phila.,  93  Pa.  129 ;  Erie  v.  Church,  105 
Pa.  278 ;  Centre  St.,  115  Pa.  247 ;  Michener  v.  Phila.,  118  Pa. 
535;  Phila.  v.  Church,  134  Pa.  207. 

"  In  Pray  v.  N.  Liberties,  31  Pa.  69,  and  N.  Liberties  v.  St. 
John's  Church,  13  Pa.  104,  it  was  stated  broadly  that  the 
assessments  in  question  were  not  taxes,  but  it  was  not  declared 
that  they  were  not  imposed  by  virtue  of  the  power  of  taxation. 
If  it  had  been  so  stated  these  decisions  could  not  be  harmo- 
nized with  the  later  cases,  or  even  older  ones.  All  that  they 
are  authority  for  is,  that  the  assessments  were  not  taxes  within 
the  meaning  of  the  Acts  under  consideration.  Thus  construed, 
the  decision  in  the  first  case  is  not  in  conflict  with  any  of  the 
later  cases,  for,  inasmuch  as  the  legislature  had  provided  a  par- 
ticular mode  for  enforcing  the  assessments  in  question,  it  was 
reasonable  to  presume  that  it  was  not  intended  that  a  provision 
relating  to  general  taxes  should  apply.  This  principle  was 
recognized  in  the  case  of  Gilchrist  v.  City,  142  Pa.  114,  but  it 
does  not  imply  that  a  charge  imposed  under  the  taxing  power 
of  the  state  is  not,  in  the  legal  signification  of  the  term,  a  tax. 
After  a  careful  comparison  of  the  statute  construed  in  the 
second  case  (N.  Liberties  v.  St.  John's  Church)  and  that  con- 
strued in  Erie  v.  Church  it  seems  difl&cult  to  reconcile  the  two 
decisions."  .... 

"  If  in  a  statute  exempting  from  taxation  or  from  taxes  (which 
are  always  construed  strictly)  the  term  is  construed  to  include 
such  assessments,  we  do  not  feel  at  liberty  to  hold  that  it  should 
receive  a  different  construction  in  a  covenant,  there  being 
nothing  in  the  context  or  in  the  surrounding  circumstances  to 
clearly  show  that  it  was  used  in  a  restricted  sense. 

"  Furthermore  this  lease  was  drawn  with  skill  and  with  man- 
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ifest  regard  for  the  legal  signification  of  the  terms  used,  and, 
it  seems  to  me,  the  covenant  under  consideration  is  much 
stronger  than  that  construed  in  Longmore  v.  Tiernan,  3  Pittsb. 
R.  62.  It  includes  '  all  and  every '  tax,  whether  United  States, 
state,  or  local.  Unless  this  is  mere  legal  verbiage  it  means  all 
taxes  and  every  species  of  tax.  Again,  it  includes  not  only 
taxes  but  duties  and  imposts.  .  .  .  Clearly  the  words  '  duty ' 
and  '  impost '  were  not  used  in  their  restricted  sense,  but  in  a 
large  sense  of  charges  and  impositions  levied  or  assessed,  or 
charged  by  virtue  of  the  power  of  taxation.  They  are  not 
less  broad  than  the  terms  'taxes,  charges,  and  imposition,'  which, 
in  the  case  of  Bleecker  v.  Ballou,  3  Wend.  263,  (a  case  fre- 
quently cited  in  support  of  the  proposition  that  such  an  assess- 
ment as  this  is  not  a  tax)  were  held  to  include  a  claim  for 
grading  and  paving." 

Defendant  thereupon  appealed. 

Error  asngned  was  entiy  of  judgment  for  plaintiff. 

Alfred  Rand^  with  him  William  J.  Hand^  for  appellant. — If  ap- 
pellee's interpretation  is  correct,  everj*  lease  which  binds  a  ten- 
ant to  pay  all  taxes  subjects  him  to  municipal  improvements. 
The  presumption  is  the  landlord  pays  the  taxes.  With  more 
force  is  this  so  where  the  landlord  holds  the  property.  A 
covenant  to  pay  ''  taxes,  duties  and  imposts  "  must  be  con- 
strued in  the  plain,  ordinary  and  popular  sense.  The  proper 
construction  here  is  apparent  (1)  from  the  lease  itself,  §  6 ; 
and  (2)  from  the  statutes  and  ordinances. 

By  Acts  of  Congress  of  June  30,  1864,  and  March  3, 1865, 
"  duties  "  were  imposed  on  coal,  and  by  Pa.  Act  of  April  24, 
1874,  P.  L.  71,  a  "  tax  "  was  imposed.  Taxes,  duties  and  imposts 
are  used  in  their  common  acceptation  of  burdens  and  national 
and  state  imposts  on  personal  property,  i.  e.  on  coal  mined.  As- 
sessments for  benefits  are  not  burdens  for  public  use  :  Boroughs, 
Taxation,  p.  460-1 ;  Longmore  v.  Tiernan,  3  Pittsb.  R.  67 ; 
Mayor's  Case,  11  Johns.  77 ;  Bridgeport  v.  R.  R.,  36  Conn. 
262.  See  Dictionaries,  Bouvier,  Century  and  Webster,  for 
definitions. 

A  liberal  construction  of  a  constitution  or  statute  benefits 
everybody.  A  similar  construction  of  a  contract  may  wrong 
one  of  the  parties.     This  distinction  will  harmonize  the  cases. 
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In  Miller  v.  Lankard,  1  Pittsb.  R.  76,  the  covenant  was  "  to 
pay  all  taxes  and  assessment ; "  in  Longmore  v.  Tiernan,  3 
Pittsb.  R.  62,  "to  pay  all  taxes."  The  first  was  held  to  cover 
paving  and  curbing ;  the  latter,  not.  See  also  Phoenix  Pottery 
Co.  V.  Griffin,  Smith  &  Co. ;  especially  the  opinion  of  the  lower 
court  in  16  Phila.  569,  for  distinction  between  taxes  and  assess- 
ments. In  Pray  v.  Northern  Liberties,  31  Pa.  69,  an  assess- 
ment for  paving  was  held  not  a  tax,  and  this  cannot  be  confined 
to  the  language  of  the  Act  of  1824,  because  the  principle  is 
fundamental  Greensburg  Boro.  v.  Young,  53  Pa.  280,  and 
Northern  Liberties  v.  St.  John's  Church,  13  Pa.  104,  recognize 
the  same  distinction.  Hammett  v.  Phila.,  65  Pa.  146,  and 
Washington  Ave.,  69  Pa.  352,  also  recognize  this  distinction ; 
the  exact  point  in  each  case  being  the  power  of  taxation,  which 
is  the  point  involved  in  Stroud  v.  Phila.,  61  Pa.  255.  See  also 
Mt.  Pleasant  Boro.  v.  B.  &  O.  R.  R.,  138  Pa.  365,  especially 
pages  371, 372.  In  Olive  Cemetery  Co.  v.  Phila-,  93  Pa.  129,  it 
is  said  municipal  assessments  are  not  within  the  accepted  mean- 
ing  of  taxation  for  state  purposes.  Northern  Liberties  v.  St. 
John's  Church,  13  Pa.  104,  and  Erie  v.  Church,  105  Pa.  278, 
are  reconcilable  when  we  remember  that  the  new  constitution 
and  statute  of  1874  placed  churches  and  municipal  property  in 
the  same  category.  A  liberal  construction  then  stepped  in  nec- 
essarily in  exempting  churches.  The  English  cases  are; 
Baker  v.  GreenhiU,  2  G.  &  D.  435 ;  3  Q.  B.  148 ;  Jeffrey  v. 
Neale,  L.  R.  6  C.  P.  240 ;  Tidswell  v.  Whitworth,  L.  R.  2  0. 
P.  326. 

In  the  Act  of  May  23, 1889,  P.  L.  277,  §§  20-8,  the  distinc- 
tion is  made  between  assessments  for  benefits  and  general  taxes, 
and  a  separate  mode  of  collection  is  provided.  Section  26  de- 
fines the  owners  to  be  affected.  The  ordinances  provide  for 
the  collection  from  the  owners  of  the  abutting  property. 

The  equities  of  the  case  are  with  us :  Twycross  v.  R.  R.,  10 
Gray,  293.  The  ordinary  taxes  benefit  the  tenant  as  well  as 
the  landlord,  the  assessments  for  local  improvements  are  for 
the  benefit  of  the  landlord  alone. 

Allen  H.  Dickson^  for  appellee. — The  law  of  landlord  and 
tenant  has  nothing  to  do  with  the  case.  A  coal  lease  is  a  sale 
of  the  coal :  Lazarus's  Est.,  1  Adv.  R.  238. 
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No  distinction  is  made  in  the  covenant  between  the  land 
occupied  by  the  defendant  for  his  coal  mining  purposes,  and 
the  remaining  surface  under  which  he  was  mining.  The  pur- 
chaser of  the  coal  paid  the  taxes  on  all  the  land,  surface  and 
coal.  The  covenant  so  to  do  was  part  of  the  royalty  or  price 
of  the  coal  which  he  mined. 

That  the  assessment  in  question  is  a  local  tax  in  its  legal 
signification  has  recently  been  decided  in  McKeesport  v.  Fid- 
ler,  1  Adv.  R.  389,  in  addition  to  the  cases  cited  by  the  court  be- 
low. That  such  is  its  popular,  general  signification  is  shown  by 
ever}'  dictionary  in  the  language :  Webster,  Century,  Murray, 
Skeats.  The  cost  of  sewering  or  grading  is  popularly  and  cor- 
rectly spoken  of  as  assessed  by  the  frontage  rule  of  "  taxation." 
The  parties  could  not  have  had  in  mind  the  subtle  distinction 
drawn  by  appellant  between  a  tax  and  an  assessment.  Tech- 
nical words  have  their  legal  effect  in  the  absence  of  a  contrary 
intent :  Add.,  Cont.,  p.  181 ;  EUmaker  v.  EUmaker,  4  Watts. 
89.  The  constitution  is  to  be  construed  according  to  the  natu- 
ral, popular  meaning  of  the  language ;  so  is  a  contract:  Schuyl- 
kill Nav.  Co.  V.  Moore,  2  Wh.  490;  Mc Williams  v.  Martin,  12 
S.  &  R.  269.  A  nomen  generalissimum  is  taken  in  its  broadest 
sense  unless  constrained  by  the  context :  Wh.,  Cont.,  §  640. 
For  example,  an  arbitration  is  a  suit :  Packard  v.  Hill,  7  Cow. 
484 ;  so  is  a  partition :  Grape  St.,  108  Pa.  121. 

All  the  inferences  favor  our  construction.  The  assessments 
were  proceedings  in  rem :  Emrick  v.  Dicken,  92  Pa.  78.  The 
grantee  was  where  he  could  look  after  the  assessments.  The 
word  "  duties  "  was  clearly  intended  to  cover  all  the  obliga- 
tions which  the  land  owed  the  government.  No  other  rational 
meaning  can  be  given  of  a  "  local  duty  "  in  Scranton. 

Longmore  v.  Tiernan  was  a  case  distinctly  between  landlord 
and  tenant.  It  referred  to  taxes  only  and  not  "  local  taxes  " 
nor  to  "  all  and  every  "  the  local  taxes.  The  reasoning  of  that 
case  is  in  direct  conflict  with  the  decisions  of  this  court.  The 
cases  cited  in  Boroughs  on  Taxation  do  not  sustain  the  text, 
except  People  v.  Mayor,  4  N.  Y.  419,  which  conforms  with  our 
cases  in  holding  that  such  assessment  is  a  tax. 

Opinion  by  Mr.  Justice  Green,  July  13, 1892. 

The  obligation  of  the  defendant  to  the  plaintiff  is  expressed 
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in  these  words :  "  That  the  said  lessee  shall  pay  all  and  every 
the  United  States,  state  and  local  taxes,  duties  and  imposts, 
on  the  coal  mined,  the  mining  improvements  of  every  kind 
and  the  surface  and  coal  land  itself." 

The  charge  sought  to  be  recovered  in  this  action  is  a  muni- 
cipal assessment  to  defray  the  cost  of  building  a  sewer  and 
another  to  provide  for  the  cost  of  grading  a  street.  The  ques- 
tion at  issue  is  whether  the  defendant,  who  is  a  lessee  under  a 
coal  milling  lease,  with  the  right  to  take  all  the  coal,  or  the 
plaintiffs,  who  are  the  owners  of  the  fee,  are  bound  to  pay  the 
assessments  mentioned.  It  will  be  observed  that  it  is  nowhere 
provided  in  the  lease  that  the  defendant  shall  pay  municipal 
assessments  specifically  as  such.  He  is  to  pay  taxes,  and  if 
taxes  are  the  same  thing  as  assessments  he  would,  by  necessary- 
implication,  be  bound  to  pay  assessments  though  they  are  not 
named  in  the  lease.  It  is  certainly  true  that  we  have  several 
times  decided,  that  an  assessment  is  a  tax  within  the  meaning 
of  certain  statutes  exempting  property  from  the  payment  of 
taxes.  It  is  also  true  that  the  power  to  levy  assessments  is  the 
taxing  power,  but  it  does  not  follow,  and  is  not  true  in  fact 
that  an  assessment  is  precisely  the  same  thing  as  a  tax,  and  it 
is  entirely  certain  that  a  tax  is  not  an  assessment.  In  a  gen- 
eral way  a  tax  is  an  impost  upon  the  citizen  for  the  .support  of 
the  government,  and  a  municipal  assessment  is  a  contribution 
levied  upon  the  ownership  of  land  to  defray  the  expense  of  its 
improvement.  The  fundamental  distinction  between  taxes  and 
municipal  assessments  has  been  many  times  judicially  defined 
by  this  and  other  courts,  and  wherever  the  distinction  has,  in 
the  circumstances  of  particular  cases,  required  to  be  observed 
and  enforced,  it  has  been  done,  while  in  some  of  the  cases 
where  such  a  course  has  not  been  necessary  to  be  observed, 
they  have  been  treated  as  nearly  or  quite  in  common.  A 
moderate  review  of  the  authorities  will  illustrate  this. 

In  Pi-ay  v.  The  Northern  Liberties,  31  Pa.  69,  a  scire  facias 
was  issued  upon  a  municipal  claim  for  pavement  and  curbstone 
laid  in  front  of  a  city  lot,  and  defence  was  made  upon  the 
gi'ound  that  the  provisions  of  the  Act  of  1824  for  the  collection 
of  unpaid  taxes  had  not  been  complied  with.  But  this  court 
held  that  the  claim  was  not  a  tax  and  therefore  was  not 
affected  by  the  Act  of  1824,  but  could  be  collected  as  an  as- 
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sessment  under  the  Act  of  1840.  Coulter,  J.,  said:  "The 
assessment  or  charge  for  paving  was  not  a  tax,  either  techni- 
cally speaking  nor  according  to  the  purview  of  the  Acts  of 
Assembly  on  the  subject.  A  tax  is  generally  understood  to 
mean  the  imposition  of  a  duty  or  impost  for  the  support  of 
government.  In  that  sense  it  is  understood  all  the  world  over, 
as  contradistinguished  from  a  mere  municipal  or  corporate 
charge  for  the  improvement  of  property  within  the  corporation 
or  municipal  bounds.  This  view  of  the  case  is  fully  sustained 
by  the  case  of  Sharp  v.  Speir,  4  Hill,  82,  per  Bronson,  J. ;  and 
in  11  Johns.  77 ;  and  particularly  in  Bleecker  v.  Ballon,  3 
Wend.  263.  .,  .  .  Nothing  is  more  reasonable  and  fair  than 
that  the  owners  of  property  should  be  compelled,  with  their 
lellow-corporators,  to  pay  for  improvements  in  the  streets, 
paving,  etc.,  which  is  for  the  benefit  of  all,  and  not  lie  by  and 
evade  the  payment  of  assessments  for  that  purpose  and  yet 
e.ujoy  the  full  benefit  of  the  improvements." 

In  the  Northern  Liberties  v.  St.  John's  Church,  13  Pa.  104, 
the  subject  was  presented  in  the  form  of  a  claim  for  exemption 
by  a  church  property  under  the  Act  of  April  16, 1838,  exempt- 
ing churches  and  burial  grounds  from  taxes.  In  delivering 
the  opinion  Mr.  Justice  Coulter  said :  "  And  I  think  the  com- 
mon mind  everywhere  has  taken  in  the  understanding  that 
taxes  are  a  public  imposition,  levied  by  authority  of  the  govern- 
ment, for  the  purpose  of  carrying  on  the  government  in  all  its 
machinery  and  operations  ;  that  they  are  imposed  for  a  public 
puipose ;  whereas  municipal  charges  are  often  for  the  benefit 
of  lot  holders  on  a  particular  street,  and  the  assessment,  as  in 
this  instance,  induced  by  the  request,  made  known  according 
to  their  charter,  of  a  majority  of  the  inhabitants.  The  assess- 
ment or  charge  is  an  equivalent  from  the  owner  for  the  im- 
provement made  to  the  value  of  the  property.  Such  assess- 
ments are  not  collected  like  public  taxes,  but  generally,  as  in 
this  instance,  a  particular  mode  of  recovering  the  charge  is 
pointed  out  by  the  law." 

In  Borough  of  Greensburg  v.  Young,  63  Pa.  280,  it  was  said 
in  the  opinion,  by  Thompson,  J. :  "  The  assessment  or  charge 
against  the  defendant  for  the  grading  and  paving  in  question 
was  not  a  tax :  Pray  v.  The  Northern  Liberties,  31  Pa.  69 ;  and 
does  not  conflict  with  the  limit  upon  the  authorities  as  to  the 
extent  of  tax  they  may  lay  in  any  one  year." 
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In  one  of  our  most  recent  utterances  upon  this  subject,  ML 
Pleasant  Borough  v.  Railroad  Co.,  138  Pa.  365,  Mr.  Chief  Jus- 
tice Paxson  said:  "But  municipal  assessments  differ  from 
general  taxation  in  many  respects.  The  latter  is  the  imposi- 
tion of  a  duty  or  impost  for  the  support  of  the  government. 
In  that  sense  it  is  understood  all  the  world  over  as  contradis- 
tinguished from  a  mere  municipal  charge  for  the  improvement 
of  property  within  the  municipal  bounds.  Hence  it  was  held 
in  Pray  v.  The  Northern  Liberties,  31  Pa.  69,  that  a  municipal 
claim  for  paving,  etc.,  was  not  a  tax  within  the  meaning  of  the 
Act  of  February  8,  1824,  and  need  not  be  registered  in  the  of- 
fice of  the  county  commissioners.  This  was  directly  in  the 
line  of  Northern  Liberties  v.  St.  John's  Church,  13  Pa.  104, 
where  it  was  held  that  the  church  was  not  exempt  from  a 
charge  for  laying  water  pipes,  by  reason  of  the  Act  of  April  16, 
1838,  exempting  churches  and  burial  grounds  from  taxes. 
While  a  municipal  assessment  for  paving,  etc.,  is  a  species  of 
taxation,  and  is  the  exercising  of  the  taxing  power  of  the  com- 
monwealth, conferred  to  a  limited  extent  upon  such  corpora- 
tions, yet  it  differs  essentially  from  general  taxation." 

Thus,  in  our  earliest  as  in  oui*  latest  decisions,  we  have  de- 
clared and  enforced  the  radical  difference  between  taxes,  as 
such,  and  municipal  assessments.  It  is  not  to  be  doubted  that 
the  cases  of  Washington  Avenue,  69  Pa.  352 ;  Olive  Cemetery 
Co.  V.  Philadelphia,  93  Pa.  129,  and  City  of  Erie  v.  First  Uni- 
versalist  Church,  105  Pa.  278,  do  decide  that  the  assessment 
of  benefits  for  municipal  purposes,  is  a  species  of  taxation, 
and  that  the  power  to  make  such  assessments,  when  conferred 
by  the  legislature  upon  municipalities,  is  to  be  regarded  as  an 
exercise  of  the  taxing  power,  but  none  of  those  cases  presented 
the  question  involved  in  the  present  contention.  In  the  last 
two  of  them  exemption  was  allowed  from  municipal  assess- 
ments, on  the  ground  that  the  assessments  must  be  regarded 
as  a  species  of  taxation.  But  in  the  Cemetery  case  the  lan- 
guage of  the  charter  was  that  the  property  "  shall  be  exempt 
from  taxation  excepting  for  state  purposes,"  and  upon  the  con- 
struction of  that  language  it  was  held  that  exemption  must  be 
allowed  for  all  kinds  of  taxation,  except  taxation  for  state  pur 
poses  literally,  on  the  principle  that  an  exception  in  a  statute 
excludes  all  other  exceptions.     And  in  Erie  v.  Church,  the  Ian- 
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guage  of  the  exempting  Act  of  1874  was,  from  "  all  and  every 
county,  city,  borough,  bounty,  road,  school  and  poor  tax." 
We  held  that  the  assessment  must  be  regarded  as  a  tax  from 
the  generality  of  this  language,  and  because  the  property  was 
included  in  the  same  category  with  court  houses,  jails  and 
schoolhouses,  which,  by  common  consent,  are  regarded  as  not 
subject  to  any  kind  of  tax  or  assessment.     In  none  of  the  cases 
cited  by  the  learned  counsel  for  the  appellee,  and  in  none  which 
appear  in  the  opinion  of  the  learned  court  below,  did  the  ques- 
tion arise  upon  a  covenant  between  private  parties.     In  two  of 
the  cases  cited  for  the  appellant  that  precise  question  did  arise, 
and  was  decided  in  conformity  with  the  contention  of  the  ap- 
pellant in  the  present  case.     In  Bleecker  v.  Ballou,  3  Wend. 
264,  it  was  decided  that  where  a  tenant  took  a  lease  of  a  vil- 
lage lot  for  twenty-one  yeai-s,  and  covenanted  to  pay  all  taxea^ 
charges  and  impositions  which  should  be  imposed  upon  the  de- 
mised premises ;  and  during  the  term  the  premises  were  sub- 
jected to  an  assessment  for  pitching  and  paving  a  street,  under 
an  Act  incorporating  the  village  and  authorizing  such  assess- 
ment, the  tenant  was  bound  by  the  express  terms  of  the  cove- 
nant to  pay  the  assessment.     The  decision  was  put  upon  the 
ground    that   the   words   '  charges  and  impositions '   include 
assessments,  but  it  was  also  held  that  the  word  tax  would  not 
include  assessments.     Chief  Justice  Savage  said :  '^  Had  there 
been  no  decisions  of  courts  upon  similar  covenants,  I  should 
think  it  clear  that  the  parties  intended  precisely  what  the  lan- 
guage of  their  contract  imports  ;  that  the  lessee  ran  the  risk  of 
all  taxes,  charges  and  impositions.     These  are  not  words  with- 
out meaning,  nor  can  I  suppose  they  were  used  as  synonymous. 
They  import  that  the  landlord  was  to  receive  his  rent  and, 
during  the  term,  was  to  be  subject  to  no  expense  on  account 
of  the  demised  premises.  .  .  .  There  is  no  doubt  that  the  as- 
sessment in  question  was  not  a  tax,  that  being  a  sum  imposed, 
as  is  supposed,  for  some  public  object:  11  Johns.  Rep.  77." 

The  covenant  under  consideration  in  the  above  case  was 
that  the  defendant,  "  covenanted  at  his  own  proper  costs  and 
charges  to  bear,  pay  and  discharge  all  taxes,  charges  and  impo- 
sitions which  should  be  taxed,  charged,  imposed  or  assessed 
upon  the  demised  premises  or  any  part  thereof."  The  decision 
followed  the  ruling  of  the  same  court,  Supreme  Court  of  New 
Vol.  cl — 9 
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York,  in  the  Corporation  of  New  York  v.  Cashman,  10  Johns. 
96,  where  the  language  of  the  covenant  included  the  words 
"  assessments  "  and  "  payments,"  as  well  as  duties,  taxes  and 
impositions.  But  it  also  recognized  the  distinction  declared 
in  the  Matter  of  the  Mayor,  etc.,  of  New  York,  11  Johns.  77, 
in  which  a  claim  for  exemption  was  made  by  some  churches 
Id  New  York  city,  to  be  exempted  from  an  assessment  for 
the  opening  of  a  street  under  an  Act  of  1813,  which  provided 
that  no  churches  or  schoolhouses,  "  should  be  taxed  by  any 
law  of  this  state."  The  court  held  that  the  churches  were  not 
exempt  because  the  word  tax  did  not  include  assessments  for 
benefits. 

The  other  case  above  referred  to  is  Longmore  v.  Tiernan,  3 
Pittsb.  R.  62,  in  the  district  court  of  Allegheny  county  in  1867, 
which,  while  it  is  not  authority  in  this  court,  commends  itself 
to  our  favorable  consideration  by  the  forcible  and  exhaustive 
reasoning  of  the  opinion,  and  by  the  learning  and  ability  of  the 
eminent  judge  who  wrote  it,  the  late  Justice  Williams  of  this 
court.  The  very  question  involved  in  the  present  contention 
was  at  issue  there.  The  action  was  brought  by  a  lessor  against 
his  lessee  for  breach  of  a  covenant  in  the  lease  as  to  which  the 
court  says :  "  In  addition  to  the  rent,  the  defendants  cov- 
enanted and  agreed  to  pay  all  the  taxes  that  might  be  levied 
and  assessed  upon  said  premises  for  the  last  two  years,  except 
such  tax  as  might  be  assessed  to  pay  city  or  county  railroad 
subscription  indebtedness."  An  assessment  of  $737.68  was 
imposed  on  the  premises  within  the  last  two  years  of  the  term 
to  defray  the  expense  of  grading,  paving  and  curbing  the 
street,  on  which  the  property  was  situated,  which  the  lessor 
paid  after  a  judgment  recovered  against  him  and  this  action 
was  brought  to  recover  it  from  the  lessee  under  his  covenant  in 
the  lease.  The  court,  after  stating  the  question  to  be  whether 
the  covenant  to  pay  all  taxes,  except  the  railroad  subscription 
tax,  included  assessments  for  paving,  etc.,  said :  "  The  agree- 
ment is  to  be  construed  in  accordance  with  the  meaning  and 
intention  of  the  parties  at  the  time  they  made  it.  What  then 
did  they  mean  and  intend  by  the  words  *  all  the  taxes  that  may 
be  levied  and  assessed.'  In  what  sense  did  they  use  the  word 
taxes?  Did  they  use  it  in  its  common  and  ordinary  accepta- 
tion, as  denoting  such  impositions,  rates  and  charges  as  are 
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made  and  levied  for  public  objects  and  purposes ;  or  did  they 
use  it  as  denoting  any  and  all  manner  of  assessments,  imposi- 
tions, burdens  and  charges  whatever  whether  made  or  imposed 
for  public  objects  or  for  mere  local  improvements  ?  In  ascer- 
taining and  fixing  its  meaning  as  used  by  the  parties,  we  must 
presume  that  they  used  the  word  in  its  common  and  ordinary 
acceptation  and  meaning.  As  commonly  used  and  undei-stood 
the  word  *tax'  signifies  a  sum  or  rate  imposed  by  govern- 
mental authority  for  a  public  object  or  purpose.  An  assess- 
ment under  the  paving  Act  to  defray  the  expenses  of  improve- 
ing  a  street  is  not  commonly,  if  ever,  called  a  tax.  In  common 
parlance  it  is  usually  called  a  '  paving  lien,'  and  sometimes  per- 
haps *an  assessment  for  grading  a'nd  paving.'  If  then  the 
parties  used  the  word  taxes  in  its  ordinary  and  usual  significa- 
tion, it  does  not  include  the  assessment  in  question."  The 
learned  judge  then  proceeded  to  examine  the  question  both 
upon  principle  and  authority  at  considerable  length,  and 
reached  the  conclusion  that  the  word  "  taxes  "  in  the  covenant 
did  not  include  the  assessment  even  though  all  the  taxes  were 
to  be  paid  and  only  one  kind  was  excepted.  The  authorities 
were  all  considered  and  carefully  reviewed. 

The  opinion  meets  with  our  entire  approval,  and  although  it 
was  delivered  before  our  recent  exemption  cases  were  decided 
we  do  not  consider  there  is  anything  in  them  which  ought  to 
affect  it.  The  question  arose  upon  the  interpretation  of  a  con- 
ti-act  between  private  parties.  Of  courae  the  interpretation 
should  be  adjudged  by  the  application  of  the  rules  which 
usually  determine  that  class  of  cases.  The  meaning  and  in- 
tention of  the  parties  as  derived  from  the  use  of  words  which 
have  a  plain  and  ordinary  signification  is  one  of  the  surest 
guides  to  the  interpretation  of  their  contracts.  Considerations 
of  a  different  kind  are  applicable  in  the  interpretation  of  stat- 
utes exempting  religious  and  charitable  properties  from  taxa- 
tion. A  general  purpose  to  relieve  from  all  burdens  may  well 
be  inferred  in  such  enactments  upon  many  grounds  of  a  public 
character  or  of  general  policy,  when  such  an  intent  or  senti- 
ment would  be  entirel}'^  inapplicable  to  the  reading  of  a  private 
contract. 

In  this  very  case  the  assessment  in  question  was  made  to 
defray  the  expense  of  constructing  a  sewer  on  the  surface. 
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The  coal  lessee  haa  no  interest  in  it,  or  use  for  it,  and  can  de- 
rive no  benefit  or  advantage  of  any  kind  from  it.  It  is  con- 
structed entirely  for  the  benefit  and  advantage  of  the  surface 
and  the  surface  owner ;  moreover  it  is  permanent  and  will  con- 
tinue in  use  long  after  the  determination  of  the  defendant's 
lease.  Why  should  he  pay  for  it,  when  in  point  of  fact  he  has 
never  agreed  to  such  payment?  Because  it  is  a  tax,  says  the 
lessor,  and  therefore  is  included  within  the  burdens  which  the 
tenant  agreed  to  pay.  But  it  is  not  a  tax  literally,  and  nothing 
in  the  lease  defines  any  expressed  intent  by  either  party  that  it 
should  be  paid  by  the  lessee.  To  this  it  is  replied  that  this 
court  has  said  an  assessment  is  a  tax,  or  is  to  be  considered  as 
a  tax,  in  a  certain  class  of  cases.  But  to  that  it  can  be  well 
answered  that  this  is  not  a  case  belonging  to  that  class,  and 
therefore  the  contract  of  the  parties  must  be  adjudged  by  the 
ordinary  rules  of  interpretation,  and,  being  so  adjudged,  all  the 
authorities  concur,  and  manifest  legal  principles  require,  that 
it  should  be  declared  that  the  defendant  never  agreed  to  pay 
the  assessment  in  question  either  expressly  or  by  any  necessary 
implication. 

The  judgment  of  the  court  below  is  reversed  and  judgment 
is  now  entered  for  the  defendant  upon  the  special  verdict  with 
costs. 


Stevers  v.  Peoples  Mutual  Accident  Insurance  Associa- 
tion, Appellant. 

[Marked  to  be  reported.] 

Insurance — Accident — Loss  of  foot. 

An  accident  policy  insuring  against  involuntary,  external,  violent  and 
accidental  injuries  and  not  against  disease  of  any  kind,  or  against  disa- 
bilities which  are  the  result,  wholly  or  in  part,  of  disease  or  bodily  in- 
firmities, and  providing  for  a  stipulated  indemnity  for  partial  permanent 
disablement  which  is  defined  to  be  the  loss  of  one  hand  or  foot  or  both 
eyes,  does  not  cover  the  case  of  indemnity  for  an  injuiy,  where  the  foot 
is  not  lost  or  injured  and  it  may  be  used  constantly  by  means  of  an  appli- 
ance of  a  plaster  jacket  to  the  spine,  although  the  foot  could  not  be  used 
if  the  appliance  were  removed. 

Argued  April  21,  1892.  Appeal,  No.  396,  Jan.  T.,  1892, 
from  judgment  of  C.  P.  Huntingdon  Co.,  May  T.,  1891,  No.  34, 
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on  verdict  for  plaintiflE,  in  assumpsit  on  policy  of  accident  in- 
surance. Before  Paxson,  C.  J.,  Green,  Williams,  McCol- 
LTJM,  Mitchell  and  Heydrick,  JJ. 

On  the  trial,  before  Furst,  P.  J.,  the  evidence  was  to  the  effect, 
inter  alia^  that,  on  May  24,  1890,  plaiAtifE,  while  helping  to  lift 
a  pump,  spmined  his  back.  On  Sept.  16,  1890,  while  driv- 
ing itipidly  over  a  rough  place  in  a  public  road,  he  received 
a  wrench  or  concussion  of  the  spine,  which  resulted  in  a  few 
days  in  the  loss  of  the  use  of  hiss  left  leg.  This  condition  con- 
tinued until  he  was  encased  in  a  plaster  jacket,  described  in 
the  opinion  of  the  Supreme  Court.  Without  this  jacket  he 
could  not  use  his  left  leg  or  foot.  This  action  was  brought  for 
total  permanent  disablement  and  for  partial  disablement  caused 
by  the  accident  of  Sept.  16, 1890,  and  for  weekly  benefits,  un- 
der the  policy  of  insurance,  which  contained  the  following  pro- 
visions, inter  alia : 

"  The  principal  sum  in  this  certificate  of  membership  not 
to  exceed  $5,000,  ...  to  be  paid  ....  after  ....  proof, 
....  that  the  member  at  any  time  within  the  continuance 
of  this  certificate  shall  have  sustained  bodily  injury  efiEected 
through  involuntary,  external,  violent  and  accidental  means, 
within  the  intent  and  meaning  of  this  certificate  and  the  con- 
ditions herein  contained  and  complied  with,  and  such  injuries 
directly,  wholly  and  alone,  independently  of  all  other  causes, 
shall  occasion  death  within  ninety  days  from  the  happening 
thereof;  or  if  the  member  shall  sastain  bodily  injuries  by 
means  as  aforesaid  which  shall,  independently  of  all  other 
causes,  immediately  and  wholly  disable  and  prevent  him  from 
the  prosecution  of  any  and  every  kind  of  business  pertaining 
to  the  occupation  under  which  he  is  rated  and  accepted  mem- 
bership, he  shall  be  indemnified  against  loss  of  time  caused 
thereb}'^  and  shall  receive  a  weekly  relief,  not  to  exceed  $25  per 
week  and  shall  receive  like  weekly  relief  for  such  period  of 
continuous  total  disability  as  shall  immediately  follow  the  acci- 
dent and  injuries,  not  to  exceed,  however,  twenty-six  consecu- 
tive weeks  from  the  happening  of  such  accident. 

"  The  relief  for  total  permanent  disability,  viz.,  the  loss  of 
both  hands,  both  feet  or  hand  and  foot,  by  means  as  aforesaid, 
within  sixty  days  from  the  date  of  injury  shall  not  exceed 
$5,000. 
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"  The  relief  for  partial  permanent  disablement,  viz.,  the  loss 
of  one  hand  or  foot  or  both  eyes,  by  means  as  aforesaid,  within 
sixty  days  from  the  date  of  injury  shall  not  exceed  $2,500 ;  and 
the  relief  for  the  loss  of  one  eye,  by  means  as  aforesaid,  within 
sixty  days  from  the  date  of  injury  shall  not  exceed  $660 

*'  For  partial  or  total  permanent  disablement  or  a  complica- 
tion of  injuries  the  payment  of  the  weekly  benefits  for  the 
severest  injury  shall  be  in  full  satisfaction  of  all  claims  for 
said  injuries."  .... 

The  5th  condition  of  the  policy  is  given  in  the  opinion  of 
the  Supreme  Court,  where  further  facts  and  evidence  appear. 

One  of  defendant's  points,  refused,  was  as  follows  : 

"  2.  If  the  court  should  feel  that  there  is  any  question  to  be 
submitted  to  the  jury,  then  the  only  right  to  recovery  is  based 
on  the  clause  in  the  certificate,  entitling  the  insured  to  weekly 
indemnity,  the  maximum  being  twenty-six  weeks  at  twenty- 
five  dollars  per  week,  and  if  the  jury  believe  the  plaintiff  i^e- 
sumed  his  professional  work  within  that  time,  the  running  of 
the  time  is  stopped  by  his  resumption  of  his  work,  and  he 
would  only  be  entitled  to  recover  on  that  basis.  Answer: 
Refused  as  stated ;  the  case  must  be  submitted  also  upon  par- 
tial permanent  disablement." 

The  court  charged  the  jury  as  in  the  opinion  of  the  Supreme 
Court,  and,  inter  alia^  as  follows : 

"  [If  the  jury  find  from  the  evidence,  and  under  the  instruc- 
tions we  have  given  them,  that  the  accident  of  Sept.  16  was 
involuntary;  that  of  itself,  independent  of  all  other  causes, 
it  caused  the  injury  from  which  the  plaintiff  suffers ;  that  that 
injury  resulted  in  the  paralysis  of  his  left  foot ;  and  that  he  has 
no  use  thereof  by  reason  of  the  injury,  except  what  little  use 
he  obtains  by  means  of  artificial  contrivances  or  appliances,  as 
we  have  already  stated,  the  jury  might  find  in  favor  of  the 
plaintiff.]   [5]  .  .  .  . 

'*  You  can  render  one  of  three  verdicts.  [You  can  find  gen- 
erally for  the  defendant.  On  the  other  hand,  you  can  find  in 
favor  of  the  plaintiff,  if  the  evidence  satisfies  you  of  the  loss 
of  the  use  of  his  foot,  the  sum  of  twenty-five  hundred  dollars, 
with  interest  to  be  calculated  thereon  from  the  proper  time  ; 
or,  if  you  are  satisfied  that  he  has  not  permanently  lost  the 
use  of  the  foot,  but  that  he  suffered  continuous  total  disability 
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arising  from  the  injury,  you  can  find  for  him  for  the  sura  of 
twenty-five  doUai-s  per  week  for  the  number  of  weeks  that 
that  disability  continued,  not  exceeding  twenty-six  weeks.] 
[6]  ....  " 

Verdict  for  plaintiff  for  $2,661.26  and  judgment  thereon. 
Defendant  thereupon  appealed. 

Errors  assiffned,  inter  alia,,  were  (2)  refusal  of  point,  quot- 
ing point  and  answer ;  (3)  not  directing  verdict  for  defend- 
ant; (4)  portion  of  charge  in  opinion  of  Supreme  Couii;; 
(5,  6)  portions  of  charge  in  brackets  above,  quoting  them. 

George  B.  Orladi/y  for  appellant. — There  was  no  evidence  of 
a  total  permanent  disablement  by  the  loss  of  one  foot,  or  even 
of  the  loss  of  its  use.  The  case  presents  the  anomaly  of  a  re- 
covery for  the  total  loss  of  a  foot,  while  the  insured  still  uses 
that  member  as  freely  and  fully  as  the  other  one  not  claimed 
to  be  injured. 

The  injury  of  May  24th  was  the  originating  cause  and  was 
the  continuing  cause  at  the  time  of  the  second  injury,  which 
latter  was  the  direct  result  of  plaintiff's  own  negligence.  It  is 
a  traveler's  duty  to  avoid  known  dangers :  Forks  Twp.  v.  King, 
84  Pa.  280;  Pittsb.  S.  Ry.  v.  Taylor,  104  Pa.  806;  Hill  v. 
Tionesta  Twp.,  1  Adv.  R.  178. 

An  accident  is  an  injury  which  happens  by  reason  of  some 
violence,  casualty  or  vis  major  to  the  assured  without  design, 
consent  or  voluntary  co-operation ;  an  unusual  and  unexpected 
result  attending  the  performance  of  a  usual  or  necessary  act: 
not  such  a  result  as  is  detailed  by  plaintiff,  as  his  injury  was 
induced  by  his  own  act,  which  he  could  control.  Electing  to 
drive  hurriedly  over  a  rough  country  road  in  broad  daylight 
and  which  he  was  well  acquainted  with,  surely  cannot  be  call- 
ed an  accident,  as  every  day  common  sense  would  expect  just 
such  results  from  such  risk  and  exposure:  1  A.  &  E.  Ency.  of 
L.  87. 

There  was  no  affirmative  proof  of  what  the  injury  was  in 
fact.  The  furthest  any  witness  went  was  in  stating  an  infer- 
ence which  in  his  judgment  would  in  the  future  produce  a 
certain  result. 

The  injury  complained  of  was  not  such  as  is  contemplated 
by  the  certificate:  HoUobaugh  v.  Peoples  Mutual  Accident 
Ins.  Asso.,  188  Pa.  595. 
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The  "  visible  and  external  evidence  of  injury  "  required  b}'^ 
the  certificate  is  not  met  in  plaintiffs  proof. 

The  injury  complained  of  was  not  caused  through  involunta- 
ry, external,  violent  and  accidental  means  within  the  intent 
and  meaning  of  the  contract :  2  May,  Ins.,  575. 

John  M.  Baily^  and  W.  H.  Woods^  with  him  J.  S.  Woods^ 
for  appellee. — The  business  of  the  company  is  to  insure  against 
accidents.  The  terms  of  the  policy  are  broad  enough  to  make 
the  company  liable.  Where  a  party  uses  an  expression  of  his 
liability  having  two  meanings,  one  broader  and  the  other  more 
narrow,  and  each  equally  probable,  he  cannot  after  an  accept^ 
ance  by  the  other  contracting  party  set  up  the  narrow  constuc- 
tion :  2  Wh.,  Cont.,  §  670. 

The  meaning  of  loss  of  a  foot  is  an  actual  and  entire  loss  of 
its  use  as  a  member  of  the  body,  and  if  its  use  is  actually  de- 
stroyed so  that  it  will  perform  no  function  whatever,  as  in  case 
of  paralysis,  it  is  a  lost  foot.  The  loss  of  an  eye  certainly 
means  the  loss  of  sight,  and  not  the  eye  itself.  Where  con- 
ditions in  a  policy  are  so  expressed  as  to  be  capable  of  two 
meanings  they  should  be  held  to  have  the  meaning  most  favor- 
able to  the  insured:  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa. 
262.  An  accidental  strain,  resulting  in  death,  is  an  accidental 
injury :  North  American  Life  &  Accident  Ins.  Co.  v.  Burroughs, 
69  Pa.  43. 

A  policy  must  be  so  construed  as  not  to  defeat,  without  a 
plain  necessity,  the  claim  to  indemnity  which  in  making  the 
insurance  it  was  the  object  of  the  insured  to  secure.  An  in- 
sured, who  had  but  one  eye,  recovered  for  its  loss,  on  a  policy 
insuring  against  the  total  and  permanent  loss  of  the  sight  of 
both  eyes :  Humphreys  v.  Nat.  Benefit  Ass'n,  139  Pa.  264. 
The  loss  of  the  use  of  the  feet  was  held  to  be  the  loss  of  two 
entire  feet,  in  Sheanon  v.  Pacific  Mutual  Life  Ins.  Co.,  77  Wis. 
618. 

The  authorities  on  the  question  of  contributory  negligence 
cited  by  appellant  have  no  application  to  an  accident  policy. 
Besides,  the  questions  of  negligence,  proximate  cause,  etc., 
were  submitted  to  the  jury  and  found  in  favor  of  plaintiff. 

Opinion  by  Mr.  Justice  Gbeen,  July  13, 1892. 

This  action  was  brought  upon  an  accident  policy,  and  the 
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claim  of  the  p-aintiff  was,  to  recover  the  maximum  amount  of 
$2,500,  for  a  partial  permanent  disablement.  If,  under  the  evi- 
dence, a  recovery  can  be  had  at  all  for  that  species  of  disable- 
ment, the  judgment  of  the  learned  court  below  should  stand. 
The  language  of  the  policy  which  authorizes  a  payment  of 
$2,500,  for  such  an  injury,  is  in  these  words : 

"  The  relief  for  partial  permanent  disablement,  viz.,  the  loss 
of  one  hand  or  foot  or  both  eyes,  by  means  as  aforesaid  within 
sixty  days  from  date  of  injury  shall  not  exceed  $2,500." 

The  policy  defines  the  meaning  of  the  expression  "  partial 
permanent  disablement.''  It  is,  ^^  the  loss  of  one  hand  or  foot 
or  both  eyes."  The  plaintiff  was  not  affected  as  to  his  hands 
or  eyes  and  he  did  not  lose  a  foot  in  the  sense  of  a  physical 
severance  of  a  foot  from  the  leg.  Yet  it  was  contended  in  the 
court  below,  and  the  court  held,  that  a  physical  severance  of 
the  foot  was  not  necessary  to  entitle  the  plaintiff  to  recover. 

On  this  subject  the  court  charged  as  follows : 

"  The  evidence  shows  there  has  been  no  amputation  of  the 
foot ;  yet  if  the  jury  believe  from  the  testimony  that  the  foot, 
by  reason  of  the  injury  and  the  paralysis,  is  entirely  useless  to 
the  plaintiff ;  that  he  has  no  use  thereof ;  that  without  artificial 
means  he  would  be  almost  or  entirely  unable  to  move  around ; 
that  it  is  only  by  artificial  means,  the  plaster  jacket,  that  he  is 
able  at  all  to  use  his  foot  and  that  if  the  jacket  were  dispensed 
with,  he  would  be  a  helpless  cripple,  we  say  to  you  that  that 
would  be,  to  our  mind,  satisfactory  evidence  of  the  loss  of  the 
foot  even  though  it  be  not  amputated." 

This  and  other  similar  language  in  the  charge  was  assigned 
for  error  and  presents  the  main  subject  for  decision. 

Upon  recurring  to  the  evidence  we  find  that  in  point  of  fact 
the  plaintiff  sustained  no  direct  injury  to  his  foot  or  his  leg. 
They  were  both  as  whole  and  entire  after  the  accident  as  be- 
fore. The  injury,  as  claimed  by  him,  was  sustained  while  riding 
in  his  wagon  over  a  rough  road,  by  his  being  jolted  from  one 
side  of  the  seat  to  the  other,  and  the  muscles  or  ligaments  of 
the  back  near  the  lower  end  of  the  spinal  column  being 
strained  or  wrenched  severely,  so  as  to  cause  him  great  pain 
and  suffering,  by  reason  of  which  he  was  subsequently  deprived 
of  the  use  of  his  left  leg  and  foot,  except  by  the  application  of 
an  artificial  device  called  a  plaster  jacket.     This  jacket,  as 
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described  in  the  testimony,  was  applied  around  his  body  in 
such  a  manner  as  to  cause  the  weight  of  the  body  to  rest  upon 
the  hips  and  thereby  relieve  the  affected  parts,  of  the  pressure 
upon  the  spinal  column,  and  consequent  soreness  and  pain. 
Soon  after  commencing  the  use  of  this  contrivance  the  condi- 
tion of  the  plaintiff  improved  so  that  he  was  finally  enabled  to 
resume  the  practice  of  his  profession  and  to  go  about  visiting 
his  patients  riding  in  his  wagon,  or  on  the  cars,  or  walking  to 
some  extent.  It  is  surprising  that  very  little  testimony  was 
given  as  to  the  extent  of  his  power  of  locomotion  on  his  feet. 
The  plaintiff  did  not  say  and  was  not  asked  whether  he  could 
walk  without  a  cane  or  a  crutch,  or  whether  he  was  able  to  go 
about  freely  on  foot,  whether  he  was  obliged  to  limp,  or 
whether  he  suffered  any  pain  in  ordinary  walking,  when  he  had 
on  his  plaster  jacket.  He  did  testify  that  without  the  jacket 
he  was  entirely  disabled  and  could  not  use  his  left  leg  or  foot, 
and  he  was  supported  in  this  by  the  testimony  of  the  physicians 
who  were  examined  on  his  behalf.  He  also  testified  that  he 
could  not  sleep  at  night  without  pain  if  he  laid  off  the  jacket. 
One  jacket  would  last  about  two  months  and  then  had  to  be 
renewed.  It  must  be  conceded  that,  under  the  testimony,  he 
could  not  use  his  left  leg  or  foot  without  the  assistance  of  the 
plaster  jacket,  and  that  without  it  his  foot  was  comparatively 
useless  to  him.  Just  what  he  could  do  and  did  do,  by  using 
the  jacket,  is  not  so  clearly  described  in  the  testimony  as  it 
might  be,  but  some  idea  may  be  gained  of  this  by  an  examina- 
tion of  portions  of  the  evidence.  The  plaintiff  testified 
that  he  had  continued  in  the  practice  of  his  profession  from 
the  first  of  January,  1891,  to  the  time  of  the  trial,  Feb.  16, 
1892,  that  after  the  month  of  June,  1891,  his  professional  in- 
come was  at  the  rate  of  $1,500  a  year  and  that  it  was  improv- 
ing. He  was  asked :  "  Q.  When  were  you  first  able  to  go 
about  the  house  and  prescribe  for  your  patients?  A.  Well, 
about  the  beginning  of  December,  1890.  Q.  And  you  have  at^ 
tended  to  your  professional  duties  in  that  way  from  that  time 
since  ?  A.  Yes,  sir.  Q.  How  frequently  have  you  been  to 
Huntingdon  within  that  time  ?  A.  Well,  whenever  I  had  any 
business;  I  couldn't  approximate.  Q.  Half  a  dozen  times? 
A.  It  might  have  been.  Q.  About  the  same  number  of  times 
as  during  the  eighteen  months  preceding  the  accident?    A.  Nj, 
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oftener.  Q.  Oftener  since  ?  A.  Yes,  sir.  Q.  Have  you  been 
riding  in  a  buggy?  A.  Why,  occasionally.  Q.  On  horae 
back?  A.  No,  sir.  Q.  Did  you  ever  ride  horseback  ?  A.  Yes, 
sir.  Q.  Prior  to  the  accident?  A.  Yes,  sir.  Q.  Have  you 
been  riding  in  the  cars  ?  A.  I  have  rode  in  the  cars.  Q.  Have 
you  been  walking  around  town  ?  A.  I  don't  walk  much ; 
walking  is  the  worst  thing  I  have  to  do;  I  can  do  anything 
else  better  than  walk.  Q.  You  can't  walk  straight?  A.  I 
can't  stand  erect ;  yes,  sir." 

He  was  also  asked  in  re-examination :  ^^  He  has  asked  you 
about  your  practice  since  January  1st,  1891 ;  what  enables  you 
to  practice  at  all?  A.  Well,  by  the  artificial  means  of  support 
I  am  able  to  go  about  and  do  some  work.  Q.  Without  that 
artificial  means  of  support  could  you  practice?  A.  I  could 
not  Q.  Without  that  artificial  means  of  support  what  effect 
would  it  have  on  both  limbs  ?    A.  They  would  be  useless." 

He  also  testified  that  his  appetite  and  digestion  were  good, 
that  he  weighed  nearly  two  bundled  pounds  and  that  he  had 
not  the  appearance  of  an  invalid. 

Dr.  Dercum,  a  witness  for  the  plaintiff,  testified :  '^  Q.  As 
to  the  extent  of  the  permanent  condition  in  your  opinion  is  it 
total  or  partial  ?  A.  It  is  not  total  in  the  sense  that  it  pre- 
vents him  from  walking ;  it  is  partial  as  regards  enabling  his 
getting  about :  I  should  qualify  that  by  this  statement  that 
the  back  being  maintained  in  its  condition  of  relief,  rest,  by 
the  jacket  that  he  wears  and  which  he  wore  at  the  time  I  ex- 
amined him — he  had  removed  it  for  a  little  while  and  put  it 
on  again — whilst  the  spine  is  kept  more  or  less  at  rest  the  pain 
is  less  both  in  the  back  and  in  the  leg,  and  during  that  time 
he  could  get  around  tolerably  well,  at  least  he  seemed  to  move 

around  in  my  office Q.  It  is  a  weak  back?    A.  Yes, 

sir.  Q.  He  uses  both  legs  with  average  movement  ?  A.  Yes, 
sir.  Q.  He  steps  forward  with  each  leg  alike  ?  A.  Yes,  sir. 
Q.  Turns  and  moves  the  body  ?  A.  Yes,  sir ;  he  did  this  though 
when  I  spoke  to  him  and  he  then  stood  alone  upon  one  leg  and 
the  other ;  he  stood  very  steady  on  the  right  leg  and  badly  on 
the  left." 

Dr.  Barnhart,  another  witness  for  the  plaintiff,  who  attended 
him,  was  asked :  ^^Q.  After  the  application  of  the  jacket  and  its 
use  the  doctor  commenced  to  improve  ?  A.  Yes,  sir.  Q .  He 
was  able  to  get  up  and  move  himself  around  ?    A.  Yes  sir ; 
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that  is  after  a  few  weeks.  Q.  Or  after  the  first  of  Decem- 
ber I  think  ?  A.  Yes,  sir."  He  further  testified  that  he  made 
his  last  examination  about  a  year  later  and  found  that  the  plaint- 
iff's condition  had  improved  and  his  general  health  was  better. 

Dr.  James,  another  of  plaintiff's  witnesses  who  attended 
him,  ^fter  describing  his  condition  and  the  treatment  used, 
said:  "I  couldn't  tell  whether  it  was  the  nerve  or  a  ligament 
or  a  tendon  torn  off;  I  didn't  get  down  to  see ;  you  can't  tell 
that ;  it  was  evident  there  was  something  there,  that  one  of 
these  was  injured  to  a  certain  extent.  Q.  From  that  time  on 
under  your  treatment  be  continued  to  improve  until  he  was 
able  to  walk  around?  A.  Under  the  plaster  paris  treatment 
he  continued  to  improve  steadilj'.  Q.  And  partially  recovered 
his  health  so  that  he  is  able  now  to  move  around  and  go  from 
his  house  to  town  and  to  the  railroad  station  and  on  the  cars 
to  come  to  town :  Is  that  correct  ?  A.  Well,  I  see  him  mov- 
ing around  certainly,  but  he  still  has  his  jacket  on." 

There  was  much  medical  testimony  as  to  what  was  the  pre- 
cise character  of  the  plaintiff's  injury.  It  was  thought  there 
was  some  atrophy  of  the  muscles  and  Dr.  Dercum  thought 
there  was  pain  in  the  sciatic  nerve  extending  down  the  leg, 
and  all  agreed  that  without  the  artificial  support  of  the  plaster 
jacket  he  would  become  helpless,  and  also  that  with  it  he  could 
move  around  on  his  feet  with  more  or  less  freedom  and  could 
carry  on  the  practice  of  his  profession  including  the  visiting  of 
his  patients.  It  is  beyond  all  question  that  the  plaintiff  was 
severely  and  painfully  injured  and  that  without  artificial  sup- 
port he  would  probably  become  helpless  and  unable  to  use  his 
limbs.  Under  this  state  of  the  testimony  the  question  recurs, 
and  it  is  the  one  leading  question  of  the  cause,  can  there  be  a 
recovery  under  the  particular  contract  between  these  parties 
for  a  lost  foot  ?  It  is  only  for  the  loss  of  a  foot  that  there  can 
be  any  recovery  of  any  kind  in  this  action.  The  policy  in- 
sures only  against  "  bodily  injury  effected  through  involuntary, 
violent  and  accidental  means." 

In  the  fifth  of  the  numbered  conditions,  it  prohibits  any  re- 
covery of  benefits  for  certain  injuries  and  for  the  resulta  of 
disease  in  the  following  words : 

"Fifth.  The  benefits  and  insurance  under  this  certificate 
shall  not  extend  to  any  bodily  injury  of  which  there  shall  be 
no  external  visible  signs,  nor  to  hernia,  nor  to  any  bodily  in- 
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jury  happening  directly  or  indirectly  in  consequence  of  any 
disease,  nor  to  any  death  or  disability  which  may  be  wholly  or 
in  part  attributable  to  disease  or  bodily  infirmities  existing  prior 
to,  or  happening  subsequent  to  the  date  of  this  certificate ;  or 
poison  in  any  form  or  manner,  or  the  coming  in  contact  with 
any  poisonous  substances,  or  any  other  cause  except  where  the 
injury  is  the  approximate  and  sole  cause  of  disability  or  death." 
It  will  be  perceived  therefore  that  the  policy  in  suit  insures 
only  against  involuntary,  external,  violent  and  accidental  inju- 
ries, and  not  against  disease  of  any  kind,  nor  against  disabili- 
ties which  are  the  result  wholly,  or  in  part,  of  disease  or  bodily 
infirmities.  And  for  the  purposes  of  the  present  case  the  only 
injury  for  which  there  can  be  any  recovery  within  the  terms  of 
the  policy  is  the  loss  of  one  foot.  Now,  in  point  of  fact,  as  has 
been  already  stated,  the  plaintiff  has  not  lost  a  foot.  So  far 
as  the  evidence  goes  both  his  feet  are  in  perfect  natural  condi- 
tion. His  left  foot  is  the  only  one  in  question  and  in  reality 
it  has  received  no  injury  of  any  kind,  external  or  internal.  So 
far  as  all  its  physical  functions  are  concerned  as  a  member  of 
his  body,  it  is  entirely  capable  of  use  if  the  other  parts  of  his 
body,  which  can  or  may  affect  its  use,  are  in  proper  condition. 
It  is  not  proved,  or  even  alleged,  that  any  of  the  muscles,  ten- 
dons or  nerves  of  the  foot,  are  injured  in  any  manner.  The 
source  of  the  diflBculty  does  not  lie  in  the  foot  nor  in  the  leg. 
It  is  in  another  part  of  the  body,  to  wit,  the  back.  Just  what 
the  actual  physical  injury  or  diflBculty  was,  is  not  precisely 
stated  in  the  medical  testimony.  It  is  uncertain.  It  is  sup- 
posed to  be  some  injury  to  a  muscle,  or  ligament,  or  nerve,  or 
nerve  centre,  or  to  the  vertebrae  of  the  spinal  column.  The 
physicians  have  different  theories  regarding  this  subject  and 
none  of  them  claims  to  know  with  certainty.  The  disability 
of  the  plaintiff  did  not  result  immediately  from  the  injury. 
He  went  to  Philadelphia  the  day  after  and  remained  several 
days,  was  examined  and  treated  by  physicians,  returned  home 
and  on  Monday  following  the  previous  Tuesday,  on  which  the 
accident  occurred,  he  became  disabled  while  returning  from 
his  stable.  Whether  the  disability  thus  arising  was  due  solely 
to  the  injury  received  at  the  time  of  the  accident,  or  pailly 
to  a  diseased  condition  of  the  muscles,  tendons,  nerves  or 
spinal  vertebrae,  might  be  an  interesting  and  possibly  a  con- 
trolling question,  but  in  the  view  we  take  of  the  case  it  is  not 


Digitized  by 


Google 


142  STEVER8  v.  INSURANCE  ASSOCIATION.  [150 

Opinion  of  the  Court  [July  13, 

necessary  to  determine  that  question.  In  point  of  fact  the 
plaintiff  was  so  much  benefited  by  the  treatment  he  received 
that  he  was  able,  in  December  following,  and  from  thence  un- 
til the  trial,  to  use  both  his  feet,  to  walk  about  and  attend  to 
his  business,  to  ride  in  wagons  and  on  cars  and  generally  to  go 
around  his  house  and  the  town  as  he  was  accustomed  to  do  be- 
fore he  was  injured.  It  is  only  when  he  removes  the  mechani- 
cal appliance  called  a  plaster  jacket  that  he  becomes  disabled. 
In  such  circumstances  we  do  not  see  how  he  can  be  considered 
to  have  suffered  the  loss  of  a  foot.  He  has  neither  lost  a  foot 
nor  the  use  of  it.  He  has  it  and  he  constantly  uses  it,  and 
therefore  it  cannot  be  said  that,  because  he  is  deprived  of  its 
use,  he  is  entitled  to  be  considered  as  having  lost  the  foot  it- 
self. If  he  had  suffered  an  attack  of  permanent  paralysis  in 
the  leg  and  been  thus  deprived  of  the  use  of  his  foot  he  could 
not  have  recovered,  as  the  cause  of  his  disability  would  have 
been  disease.  If  when  he  removes  the  jacket  a  paralytic  con- 
dition ensues,  is  it  not  due  to  a  diseased  condition  of  the  nerves 
of  the  back,  and  does  that  help  his  legal  standing  under  the 
fifth  clause  of  the  conditions  of  the  policy  ?  We  think  not. 
But  aside  from  that  he  has  received  surgical  treatment  for  his 
injury  which  has  been  successful  and  has  enabled  him  to  pre- 
serve the  use  of  his  foot,  and  the  position  is  not  tenable  that 
he  has  lost  his  foot  within  the  meaning  of  the  policy  because 
he  has  lost  its  use.  Of  course  if  the  foot  had  been  cut  off  by 
the  accident  or  by  amputation,  and  he  had  been  provided  with 
an  artificial  substitute  which  he  could  use,  he  could  recover ; 
but  that  would  be  because  he  had  literally  brought  himself 
within  the  terms  of  the  policy  by  actually  losing  his  foot.  But 
where,  as  here,  he  has  not  lost  his  foot,  and  it  has  not  even 
been  injured,  and  he  is  enabled  to  use  it  constantly  by  means 
of  an  appliance  which  prevents  an  injury  in  another  part  of 
his  body  from  affecting  the  use  of  the  foot,  we  are  quite  clear 
that  there  can  be  no  recovery  under  the  contract  of  the  parties 
as  for  the  loss  of  a  foot. 

We  sustain  the  second,  fourth,  fifth  and  sixth  assignments  of 
error. 

As  there  is  a  remaining  question  whether  the  plaintiff  is  en- 
titled to  another  sura  under  the  policy,  a  new  venire  must  be 
granted. 

Judgment  reversed  and  a  venire  de  novo  is  awarded. 
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King's  Estate.     Gast's  Appeal. 

DecedenVs  estate — Contract  to  make  will — Services, 

A  promise  on  the  part  of  a  testatiix  to  let  a  legacy  stand  and  remain  for 
another's  benefit  at  her  death,  cannot  be  enforced  against  her  estate,  with* 
out  clear  proof,  by  direct  and  positive  testimony,  of  a  sufiicient  considera* 
tion.  The  evidence  in  this  case  of  future  services  was  held  insufficient 
to  establish  a  consideration. 

Argued  May  18, 1892.  Appeal,  No.  123,  Jan.  T.,  1892,  from 
decree  of  O.  C.  Lancaster  Co.,  adjudicating  executor's  account, 
and  disallowing  claim  on  contract  to  make  legacy.  Before 
Paxson,  C.  J.,  Sterrbtt,  McCollum,  Mitchell  and  Hby- 
DRICK,  JJ. 

The  evidence  before  the  auditor  on  distribution,  Charles  R. 
Kline,  Esq.,  was  to  the  effect,  tnter  alia^  that  decedent  boarded 
with  appellant.  The  attorney  who  prepared  the  agreement  for 
a  legacy  testified  as  to  its  execution :  "  There  was  some  con- 
versation took  place  and  it  culminated  in  this  paper  to  compen- 
sate Mrs.  Gast  for  any  nursing  or  care  of  her.  She  was  to  bring 
in  no  bill  for  taking  care  of  her  after  her  death."  Another 
witness  testified :  "  The  reason  was  that  she  could  not  come  in 
after  her  death  for  extra  services,  and  this  was  in  consideration 
that  she  was  not  to  come  in  for  extra  services."  Further  evi- 
dence detailed  the  character  of  extra  services  subsequently 
performed.  The  auditor  held  that  this  evidence  "would  not 
justify  a  finding  that  the  services  were  rendered  in  consequence 
of  the  agreement,"  and  disallowed  the  claim. 

Exception  was  filed  to  the  disallowance  of  the  claim,  which 
was  dismissed  and  the  report  confirmed  by  Patterson,  J. 

Error  assigned  was  dismissal  of  exception  and  confirmation 
of  report. 

Thomas  Whitson^  for  appellant. 

Chas.  I.  Landis^  with  him  2>.  McMullen,  for  appellee. 

Opinion  by  Mr.  Justice  Sterrett,  July  13, 1892. 

Appellant's  claim  is  based  solely  on  what  is  claimed  to  be 
a  valid  and  binding  promise  of  the  decedent  to  leave  her  by 
will  a  legacy  of  three  hundred  dollars.    The  alleged  agreement 
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is  evidenced,  in  the  main,  by  the  last  clause  of  a  paper  which 
reads  as  follows : 

"  Received  this  day  from  Ann  Charlotte  Grast  the  sum  of 
one  dollar  in  full  for  all  my  services  rendered  her  in  her  house 
up  to  this  date,  and  I  agree  to  let  the  legacy  in  her  favor  in  my 
will,  as  now  made,  stand  and  remain  for  her  benefit  at  my 
death." 

This  receipt,  dated  Feb.  1,  1889,  is  signed  by  the  de- 
cedent, Catharine  King,  who  died  Sept.  15,  following. 
Testimony  was  introduced  to  prove  that,  prior  to  giving  the 
receipt,  Miss  King  had  made  a  will,  then  in  her  possession,  giv- 
ing a  legacy  of  three  hundred  dollars  to  appellant ;  but  for 
some  unexplained  reason  that  testamentary  paper  was  destroyed 
or  revoked,  and  by  her  last  will  and  testament  nothing  what- 
ever is  given  to  appellant.  Hence  the  complaint  that  the 
promise  of  the  testatrix  "  to  let  the  legacy  in  her  favor  .... 
stand  and  remain  for  her  benefit,"  etc.,  was  not  kept. 

It  was,  of  course,  incumbent  on  appellant  to  prove  a  consid- 
eration for  the  promise  on  which  she  relied.  There  is  nothing 
in  the  paper  itself,  nor  in  the  evidence  dehors  the  insti'ument, 
to  show  that  the  legacy  was  promised  in  consideration  of  ser- 
vices previously  rendered,  or  to  be  performed  thereafter.  At 
most,  the  paper  contains  nothing  more  than  a  naked  promise  of 
the  decedent  to  let  a  legacy,  in  her  will  as  then  made,  "  stand 
and  remain  "  for  appellant's  benefit ;  whether  as  a  gift,  or  in 
payment  for  services,  or  something  else,  is  not  stated  therein, 
and  does  not  otherwise  suflBciently  appear.  The  learned  audi- 
tor and  court  below  were  right  in  holding  that  the  paper  in 
question,  either  alone  or  in  connection  with  other  evidence^ 
was  insuflScient  to  establish  such  a  contract  as  can  be  enforced 
against  the  estate.  There  was  no  proof  of  the  rendition  of 
any  services  before  the  execution  of  the  puper  or  that  there 
was  any  consideration  whatever  for  the  promised  legacy. 
There  was  some  evidence  of  services  rendered  after  the  paper 
was  signed,  but  there  was  nothing  to  warrant  a  finding  that 
they  were  rendered  in  consideration  of  the  legacy.  As  was 
said  in  Wall's  Appeal,  111  Pa.  464,  such  a  contract  can  only  be 
enforced  when  it  is  clearly  proved  by  direct  and  positive  testi- 
mony, and  where  its  terms  are  definite  and  certain.  The  evi- 
dence proves  nothing  more  than  a  voluntary  intention  of  the 
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testatrix  to  let  the  legacy  in  favor  of  appellant  stand  as  it  then 
was  in  her  will.  There  is  nothing  whatever  to  prevent  the 
subsequent  change  of  that  intention.  The  assignments  of 
error  are  not  sustained. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 


Schaeffer  v.  Jackson  Township,  Appellant 

[Marked  to  be  reported.] 

Negligence — Proximaie  and  remote  cause. 

While  one  is  responsible  for  such  consequences  of  his  fault  at 
ural  and  probable  and  might  therefore  be  foreseen  by  ordinary 
if  his  fault  happen  to  concur  with  something  extraordinary,  and 
not  likely  to  be  foreseen,  he  will  not  be  answerable  for  the  extn 
result.  This  rule  applies  in  actions  against  municipal  and  quasi  r 
corporations  as  well  as  to  natural  persons  and  private  corporatioi 

Toumships — Defeclive  highway-— Concurring  causes  of  injury. 

Although  a  township  be  guilty  of  negligence  in  not  remedying  a  defect 
in  the  highway,  yet  where  an  injury  results  from  an  extraordinary  out- 
side cause  concurring  with  the  defect  in  the  highway,  the  township  is  not 
liable. 

But  the  concurrence  of  an  ordinary  outside  cause,  which  should  have 
been  foreseen  by  the  public  authorities,  will  not  relieve  the  township  from 
responsibility  for  its  negligence. 

It  seems  also  that,  if  the  injury  would  have  occurred  by  the  defect  in 
the  highway  without  regard  to  the  extraordinary  outside  cause,  the  town- 
ship would  be  liable. 

To  render  a  township  liable  for  an  injury  by  a  defect  in  the  highway, 
it  must  have  been  the  sole  efficient  cause  of  the  injury :  Chartiers  Twp.  v. 
Phillips,  122  Pa.  601 ;  Herr  v.  Lebanon. 

In  this  case,  a  horse  hitched  to  a  vehicle  took  fright  at  a  donkey  draw- 
ing a  cart  loaded  with  tin  cans,  and  ran  away,  wrecking  one  of  the  wheels, 
which  dragged  upon  the  ground  until  it  came  to  a  hole  negligently  left  in 
the  highway  by  the  township,  when  the  occupants  were  thrown  out  and 
injured :  Held,  that  the  proximate  cause  of  the  injury  was  the  fright  of 
the  hoi-se,  and  as  this  was  not  caused  by  any  neglect  of  duty  on  the  part 
of  the  authorities,  the  township  was  not  liable. 

Argued  Feb.  15, 1892.     Appeal,  No.  227,  Jan.  T.,  1891, 

from  judgment  of  C.  P.  Lebanon  Co.,  Sept.  T.,  1887,  No.  165, 

on  verdict  for  plaintiff,  in  trespass  for  personal  injuries,  by 

neglect  to  keep  highway  in  repair.     Before  Paxson,  C.  J., 
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Stbbebtt,  Grbbn,  Williams,  McCollum,  Mitchell  and 
Hbxdrick,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant's  points  were  as  follows,  irUer  alia : 

"  4.  If  the  jury  believe  that  had  it  not  been  for  the  frighten- 
ed horse,  the  broken  wheel,  the  dragging  axle,  or  either  or  any 
of  these,  the  driver  could  have  safely  passed  along  and  over 
the  highway  at  the  place  where  the  injury  happened  to  the 
plaintiff,  then  the  verdict  must  be  for  the  defendant.  Answer : 
AflSrmed  if  the  jury  also  believe  that  the  road  on  that  day  and 
at  that  place  was  a  suitable  and  sufficient  road  for  public  travel 
conducted  in  the  ordinary  manner  and  by  the  ordinary  means 
of  conveyance. 

"  10.  To  render  a  township  liable  for  an  injury  by  a  defect 
in  the  highway  it  must  have  been  the  sole  efficient  cause  of  the 
injury,  and  if  the  jury  find  from  the  evidence  that  the  injury 
to  the  plaintiff  was  caused  by  the  frightened  horse  and  broken 
wagon  concurring  with  a  defect  in  the  highway,  the  verdict 
must  be  for  the  defendant.  Answer :  Refused,  under  the  facts 
of  this  case.  If  the  injury  was  caused,  partly  by  the  accident, 
and  partly  by  the  neglect  of  the  township  to  keep  a  sufficient 
portion  of  the  road  in  suitable  condition  for  public  travel  con- 
ducted in  the  ordinary  manner  and  by  ordinary  means  of  con- 
veyance, the  plaintiff  is  entitled  to  recover. 

^^  11.  Under  all  the  circumstances  and  evidence  of  this  case 
the  verdict  must  be  for  the  defendant.  Answer:  Refused. 
The  case  is  one  for  a  jury." 

Errors  assigned  were  (1-8)  answers  to  points,  quoting  points 
and  answers. 

TF".  M.  Derr^  for  appellant. — Only  the  ordinary  dangers  of 
travel  are  to  be  provided  against :  Jackson  Twp.  v.  Wagner, 
127  Pa.  184.  This  includes  skittish  horses :  Lower  Macungfie 
Twp.  V.  Merkhoffer,  71  Pa.  276.  But  not  extraordinary  acci- 
dents :  Hey  v.  Phila.,  81  Pa.  44,  49. 

A  person  is  not  answerable  for  the  consequences  arising  from 
the  conjunction  of  his  fault  with  circumstances  of  an  extraor- 
dinary nature :  Fairbanks  v.  Kerr  &  Smith,  70  Pa.  86 ;  Alle- 
gheny V.  Zimmerman,  95  Pa.  287 ;  Young  v.  Phila.,  C.  P. 
Phila.  Co.,  2  W.  N.  369  ;  Wharton,  Neg.,  §  984a. 
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The  fourth  point  should  have  been  affirmed  without  qualifi- 
cation. The  plaintiff  was  not  then  traveling  in  the  ordinary 
manner  by  the  ordinary  means  of  conveyance,  and  therefore 
the  condition  of  the  road  at  that  place  and  time  was  immate- 
rial, unless,  perhaps,  its  condition  contributed  to  the  injury  of 
which  the  court  say  nothing,  simply  putting  it  upon  the  ground 
that,  if  they  also  believe  the  road  was  sufficient  for  ordinary 
travel,  having  no  regard  to  the  injury  done  the  plaintiff  and 
the  roadway  being  or  not  the  cause  of  it. 

To  hold  the  township  liable,  the  defect  in  the  highway  must 
be  the  sole  cause  of  the  injury :  Aldiich  v.  Inhabitants  of  Gor- 
ham,  77  Me.  287  ;  Searles  v.  Manhattan  R.  R.,  101  N.  Y.  661 ; 
Chartiers  Twp.  v.  PhUlips,  122  Pa.  601 ;  Marble  v.  Worcester 
City,  4  Gray,  895,  897.  For  this  reason  the  11th  point  should 
have  been  affirmed. 

Qrant  Weidman,  with  him  P.  S.  Keiser^  for  appellee. — The 
questions  raised  in  this  case  have  been  fully  decided  by  this 
court  in  Jackson  Twp.  v.  Wagner,  127  Pa.  184 ;  reaffirmed, 
s.  c.  183  Pa.  61 ;  and  in  Horstick  v.  Dunkle,  146  Pa.  220. 

The  jury  in  this  case  has  found  that  this  "  accident  was  the 
natural  or  probable  result  of  an  act  or  omission  of  the  town- 
ship officers,  which  rendered  the  highway  unsafe  for  the  pur- 
pose of  travel,  conducted  in  the  ordinary  manner  and  by  the 
ordinary  means  of  conveyance,"  and,  therefore,  under  the  law 
as  laid  down  by  this  court  in  the  cases  before  cited,  the  fright 
of  the  horse,  the  breaking  of  the  wagon  and  the  driver's  in- 
ability to  guide  the  frightened  animal  (which  is  denied  by  the 
appellee),  do  not  stand  in  the  way  of  the  appellee's  recovery. 
It  was  not  "  an  extraordinary  accident  inevitably  leading  to 
the  injury,"  as  no  injury  would  have  resulted  if  the  road  had 
been  in  proper  repair. 

The  4th  point  was  in  accordance  with  the  instructions  laid 
down  in  Jackson  Twp.  v.  Wagner,  127  Pa.  184.  In  Chartiers 
Twp.  V.  Phillips,  122  Pa.  601,  the  injury  was  caused  by  an  inter- 
vening and  independent  cause  for  which  defendant  was  not 
responsible,  coupled  with  defendant's  own  negligence. 

Opinion  by  Mr.  Justice  Hbydrick,  July  13, 1892. 
The   plaintiff,  an  infant  of  less   than  four  years  of  age, 
brought  suit  in  the  court  below  to  recover  damages  for  injuries 
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received  in  the  same  accident  out  of  which  Jackson  Twp.  v. 
Wagner,  127  Pa.  184,  grew.  According  to  the  plaintifiPs  wit- 
nesses, he  started,  in  company  with  his  mother,  two  younger 
children  and  Miss  Wagner,  the  plaintiff  below  in  Jackson  Twp. 
V.  Wagner,  to  drive  over  one  of  the  highways  of  the  defendant 
township.  At  this  time  there  was  upon  the  side  of  the  road 
in  question  a  stone  pile  about  twenty-five  feet  in  length  by 
from  one  to  three  feet  in  height,  and  at  the  side  of  the  stone 
pile  a  hole  in  respect  to  the  dimensions  of  which  these  wit- 
nesses differed  widely,  varying  as  to  the  depth  from  eight  to 
eighteen  inches  ;  as  to  the  width,  from  eight  inches  to  three 
feet,  and  as  to  the  length  from  one  foot  to  five  feet.  The  same 
witnesses  differed  as  to  the  width  of  the  road  between  this  hole 
and  the  gutter  almost  as  much  ;  one  of  them  asserting  that  it 
was  but  seven  or  eight  feet,  while  four  others  testified  that  it 
was  from  twelve  to  fourteen  feet  wide.  Upon  this  evidence, 
to  which  greater  credit  seems  to  have  been  given  than  to  that 
on  the  part  of  the  defendant,  the  jury  found,  under  proper  in- 
structions as  to  the  duty  of  the  supervisoi-s,  that  the  road  was 
not,  on  the  day  and  at  the  place  of  the  accident,  suitable  and 
sufficient  for  public  travel  conducted  in  the  ordinary  manner 
and  by  the  ordinar)*^  means  of  conveyance.  It  must  therefore 
be  assumed  that  the  township  was  guilty  of  negligence ;  and 
as  there  could  be  no  question  of  contributory  negligence  on  the 
part  of  an  infant  of  such  tender  years  as  the  plaintiff,  the  only 
question  to  be  determined  is  whether  upon  the  farther  facts 
testified  to  by  the  plaintiff's  witnesses  the  township  is  liable  for 
the  injury  sustained  by  the  plaintiff  upon  this  road. 

Whatever  the  condition  of  the  road  may  have  been  the 
party  passed  over  it  safely  and  without  noticing  any  defect 
therein,  but  when  they  had  reached  a  point  about  one  hundred 
and  twenty  feet  beyond  the  stone  pile,  where  the  road  was  in 
good  condition,  they  met  a  donkey  drawing  a  cart  loaded  with 
tin  cans,  and  another  donkey  which  in  the  language  of  the  wit- 
nesses was  "  loose  and  came  towards  the  horae."  Thereat  the 
horse  became  frightened,  the  driver  lost  control  of  him,  and  he 
turned  suddenly  around,  wrenching  the  spokes  of  one  of  the 
front  wheels  out  of  the  hub,  and  fled  in  the  opposite  direction, 
the  hub  of  the  broken  wheel  falling  to  and  dragging  upon  the 
ground.     When  the  buggy  reached  the  hole  already  described 
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the  end  of  the  axle  dropped  into  it  and  the  plaintiff  was  thrown 
out  upon  the  stone  pile.  The  testimony  upon  the  part  of  the 
defence  showed  very  clearly  that  the  occurrence  was  as  is  stated 
l)y  the  reporter  and  in  the  opinion  in  Jackson  Twp.  v.  Wagner, 
supra,  differing  somewhat  from  the  foregoing  statement,  but  in 
considering  the  assignments  of  error  in  this  case  the  plaintiffs 
testimony  will  be  accepted  as  verity.  So  accepting  it,  was  the 
defendant  township  answerable  for  the  injury  received  by  the 
plaintiff? 

It  is  a  general  rule  as  well  settled  as  anything  in  the  law  of 
negligence  that  a  man  is  responsible  for  such  consequences  of 
his  fault  as  are  natural  and  probable,  and  might  therefore  be 
foreseen  by  ordinary  forecast,  but  if  his  fault  happen  to  concur 
with  something  extraordinary,  and  therefore  not  likely  to  be 
foreseen,  he  will  not  be  answerable  for  the  extraordinary  re- 
sult. This  rule  applies  in  actions  against  municipal  and  quasi 
^nunicipal  corporations  as  well  as  to  natural  persons  and  private 
corporations.  The  concurrence  of  that  which  is  ordinary  with 
a  party's  negligence  does  not  relieve  him  from  responsibility 
for  the  resultant  injury.  Examples  of  such  concuiTence  may 
be  found  in  cases  where  by  reason  of  causes  known  to  the  pub- 
lic authorities  horses  are  likely  to  become  frightened  and  in 
their  sudden  fright  plunge  over  an  unguarded  precipice,  or 
rush  upon  some  danger  within  the  highway  for  the  existence 
of  which  the  authorities  are  responsible.  In  such  cases  the 
consequences  of  the  neglect  of  duty  are  natural  and  probable 
and  ought  therefore  to  be  foreseen.  But  when,  from  extraordi- 
nary causes,  for  the  existence  of  which  the  supervisors  are  not 
responsible  and  of  which  they  cannot  be  presumed  to  have 
had  notice,  a  driver  loses  control  of  his  horsed  and  they  come 
in  contact  with  a  defect  in  the  highway,  there  is  no  more 
reason  for  holding  the  township  answerable  for  a  resultant  in- 
jury than  there  is  for  holding  any  other  party  responsible  for 
t^e  result  of  the  concurrence  of  something  which  he  could  not 
foresee  with  his  negligence.  In  Massachusetts  it  was  held  in  a 
well  considered  case  that  when  a  horse  by  reason  of  fright,  dis- 
ease or  viciousness  becomes  actually  uncontrollable  so  that  the 
driver  cannot  stop  him  or  direct  his  course,  or  exercise  or  regain 
control  over  his  movements,  and  in  this  condition  comes  upon 
a  defect  in  the  highway,  or  upon  a  place  which  is  defective  for 
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want  of  a  railing,  by  which  an  injury  is  occasioned,  the  town  is 
not  liable  for  the  injury,  unless  it  appears  that  it  would  have 
occurred  if  the  hoi'se  had  not  been  so  uncontrollable :  Titus  v. 
Inhabitants  of  Northbridge,  97  Mass.  258.  The  doctrine  of 
this  case  was  reiterated  in  Horton  v.  Taunton,  97  Mass.  266  ; 
Fogg  V.  Nahant,  98  Mass.  578,  and  Stone  v.  Hubbardston,  100 
Mass.  49.  Similarly  it  has  been  held  in  Wisconsin  that  a 
town  is  not  liable  for  an  injury  received  upon  a  defective  high- 
way by  a  horse  that  has  escaped  from  the  control  of  its  driver, 
unless  it  be  made  to  appear  affirmatively  that  the  disability  of 
the  driver  to  control  him  was  caused  by  the  same  or  some  other 
defect  in  the  highway :  Jackson  v.  The  Town  of  Bellevue,  30 
Wis.  250.  In  Maine  also  the  same  subject  has  been  much  con- 
sidered, and  with  the  like  result :  Moore  v.  Abbott,  82  Me.  46  ; 
Coombs  V.  Topsham,  38  Me.  204 ;  Anderson  v.  Bath,  42  Me. 
846 ;  Moulton  v.  Sanford,  61  Me.  127.  In  the  latest  of  these 
cases  it  was  determined  that  if  there  be  two  eflScient,  indepenr 
dent  proximate  causes  of  an  injury  sustained  by  a  traveler  upon 
a  highway,  the  primary  cause  being  one  for  which  the  town  is 
not  responsible,  and  the  other  being  a  defect  in  such  highway, 
the  injury  cannot  be  said  to  have  been  received  through  such 
defect,  and  the  town  is  not  liable  therefor,  though  the  traveler 
himself  is  in  no  default.  It  is  true  that  in  these  states  there 
are  statutes  defining  the  right  of  action  for  such  injuries,  but 
they  are  merely  declaratory  of  the  common  law. 

This  precise  question  has  not  been  as  frequently  considered 
in  this  state  as  in  the  states  referred  to,  but  in  Chartiers  Twp. 
V.  Phillips,  122  Pa.  601,  it  was  distinctly  raised  by  a  point  in 
which  the  court  was  asked  to  charge  that  "  To  render  a  town- 
ship liable  for  an  injury  by  a  defect  in  a  highway  it  must  have 
been  the  sole  eflBcient  cause  of  the  injury,  and  if  the  jury  find 
from  the  evidence  that  this  accident  to  the  plaintiff  was  caused 
by  the  uncontrollable  struggle  of  a  choking  horse,  or  from  this 
cause  concurring  with  a  defect  in  the  highway,  then  their  ver- 
dict must  be  for  the  defendant."  For  refusal  to  affirm  this 
point  without  qualification  the  judgment  of  the  common  pleas 
was  reversed.  To  the  same  effect  is  Herr  v.  The  City  of  Leb- 
anon, decided  at  this  term.  These  judgments  require  no  vin- 
dication. They  are  logical  deductions  from  the  rule  of  law 
which  must  be  invoked  by  every  plaintiff  who  seeks  redress 
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for  an  injury  received  through  the  negligence  of  another.  The 
injury  must  have  been  the  natural  and  probable  result  of  the 
defendant's  negligence.  But  the  cases  must  be  rare  in  which 
an  injury  can  be  said  to  be  the  result  of  the  negligence  of  a 
party  when  there  is  another  and  primary  efficient  proximate 
cause,  wholly  independent  of  such  negligence  and  for  which 
the  party  charged  with  negligence  is  in  no  way  responsible. 
.  In  such  cases  it  would  be  incumbent  on  the  plaintiff  to  show 
that  the  accident  would  have  happened  without  the  concur- 
rence of  the  primary  efficient  proximate  cause. 

In  this  case  the  driver  lost  control  of  the  horse  the  moment 
he  took  fright  at  the  donkeys  and  tin  cans,  and  she  had  not  re- 
gained efficient  control  at  the  moment  of  the  accident.  Her 
own  testimony  is  that  she  was  trjdng  to  stop  him,  bi^t  had  not 
succeeded.  He  was  still  pursuing  his  flight  dragging  the 
wrecked  buggy  after  him  when  the  occupants  were  thrown  out. 
It  may  be  conceded  that  the  township  would  have  been  answer- 
able for  the  injuries  if  it  Had  appeared  that  the  plaintiff  would 
have  been  thrown  out  in  the  same  manner  if  the  horse  had  not 
received  this  extraordinary  fright  and  wrecked  the  buggy  but 
this  did  not  appear.  On  the  contrary  it  appeared  in  the  plaint- 
iff's evidence  that  the  party  had  passed  the  place  of  the  acci- 
dent in  safety  a  few  minutes  before  without  noticing  any  defect. 
But  for  the  fright  of  the  horse  and  the  driver's  loss  of  control 
they  would  have  continued  their  journey,  and  of  course  the 
accident  would  not  have  happened.  How  much  the  wreck  of 
the  buggy  may  have  had  to  do  with  the  final  catastrophe  may 
be  inferred  from  the  account  given  by  plaintiff's  witnesses 
and  the  belief  expressed  by  the  driver  that  if  the  wheel  instead 
of  the  hub  had  gone  into  the  hole  the  buggy  would  not  have 
been  upset.  But  the  loss  of  the  wheel  was  not  in  any  manner 
attributable  to  any  defect  in  the  highway.  It  was  admitted 
that  the  road  was  in  good  condition  at  the  point  where  this  be- 
ginning of  the  accident  occurred.  It  is  therefore  clear  that 
*the  proximate  cause  of  the  plaintiff's  injury  was  the  fright  of 
the  horse,  and  that  that  fright  was  not  caused  by  any  defect  in 
the  highway  or  by  any  neglect  of  duty  on  the  part  of  the  su- 
pervisors. 
Foi  this  reason  the  judgment  must  be  reversed. 
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Westfield  Borough  v.  Tioga  Co.,  Appellant. 
Everett  et  al.,  Councilmen,  v.  Bailey  et  al.,  Co.  Com. 


_  _____  Highways — Bridges — Approaches — Liability  of  Tioga  county. 

^^  ^r  42^        Where  a  bridge  has  been  entered  of  record  as  a  county  bridge  and  built 
34  SC  ^229    ^y  ^^  county,  the  expense  of  building  the  approaches  must  also  bo  borne 
~  by  the  county.    The  local  laws  of  Tioga  county  do  not  exempt  it  from 

such  liability. 

Tioga  County  Ad  of  March  24,  1851,  construed. 

It  seems  that  the  Act  of  March  24,  1851,  P.  L.  245,  providing  that  **  it 
shall  be  the  duty  of  road  commissioners  of  those  townships  in  which  a 
county  bridge  is  or  hereafter  may  be  located  in  the  county  of  Tioga,  and 
they  are  hereby  required  to  do,  or  cause  to  be  done,  all  embankments 
and  repairing  necessary  to  make  said  bridge  or  bridges  accessible  to  pub- 
lic travel  and  preserve  the  abutments  thereof,  and  cause  the  expense  of 
the  same  to  be  paid  out  of  the  road  fund  of  said  township,^^  does  not  ap- 
ply to  the  original  construction  of  a  bridge,  but  to  subsequent  repairs. 
The  word  **  located,"  it  seems,  means  built  and  not  merely  given  a 
location. 

Repeal  of  statutes — General  and  local. 

It  seems  that  the  Act  of  April  14,  1855,  P.  L.  240,  entitled  an  Act  to 
consolidate  and  amend  the  road  laws  of  Tioga  and  other  counties,  pro- 
viding that  such  counties  shall  thereafter  be  subject  to  the  general  road 
laws  of  the  commonwealth  except  so  far  as  they  are  altered  and  supplied 
by  the  provisions  of  that  Act,  with  a  repealing  clause  as  to  the  general 
road  laws  of  the  commonwealth  and  **  of  all  other  laws  as  are  altered  or 
supplied  by  this  Act,  so  far  as  they  relate  to  said  counties, "  repeals  the 
Act  of  1851  above,  ahd  reinstates  the  general  road  law  of  1836,  and  its 
supplements,  in  force  when  it  was  approved,  except  so  far  as  they  are 
altered  and  supplied  by  its  own  express  provisions. 

Bepeal  of  stcUules— Bridges  Acts,  1879,  1887. 

It  seems  that  the  Act  of  June  11,  1879,  P.  L.  147,  as  amended  by  the 
Act  of  May  25,  1887,  providing  that  whenever  the  county  commissioners 
do  not  deem  it  advisable  to  enter  such  bridge  on  record  as  a  county 
bridge,  but  shall  consider  it  proper  to  assist  such  township  in  building 
the  same,  they  shall  have  power  either  to  build  such  bridge  or  any  por- 
tion thereof,  or  to  furnish  the  money,  with  general  repealing  clause,  re- 
peals local  laws  establishing  a  different  rule. 

Statutory  direction  under  Act  of  March  10, 1806. 

It  seems  that  the  Act  of  March  10,  1806,  providing  that  in  all  cases 
where  a  remedy  is  provided  or  duty  enjoined  or  anything  directed  to  be 
done  by  Act  of  Assembly,  the  directions  of  the  Act  shall  be  sti-ictly  pur- 
sued, applies  to  this  case. 

Argued  May  3,  1892.     Appeal,  No.  298,  Jan.  T.,  1892,  by 
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defendant,  from  decree  of  C.  P.  Tioga  Co.,  Jan.  T.,  1892,  No. 
16,  for  plaintiffs,  in  petition  for  an  alternative  mandamus, 
against  defendants  to  compel  completion  of  approaches  to 
county  bridge.  Before  Paxson,  C.  J.,  Sterrett,  Green, 
McCoLLUM  and  Mitchell,  J  J. 

The  facts  appear  from  the  following  opinion  of  the  court  be- 
low, by  Mitchell,  P.  J. : 

"  This  case  is  submitted  on  petition,  answer  and  replication. 
No  question  of  fact  is  in  dispute.  The  question  presented  by 
the  pleadings  is  whether  it  is  the  duty  of  the  defendants  to 
build  the  approaches  to  a  county  bridge,  the  location  of  which 
is  lawfully  fixed  in  the  borough  of  Westfield.  The  superstruc- 
ture of  the  bridge  has  been  erected  by  the  county,  and  the 
bridge  has  remained  thus  incomplete,  without  any  approaches 
to  make  it  useful  to  the  public,  for  some  months  past.  The 
plaintiffs  claim  that  the  duty  in  question  rests  upon  the  county 
under  the  general  road  laws ;  the  defendants  assert  that  it  is 
imposed  upon  the  borough  by  the  local  Act  of  1851,  P.  L.  245. 
The  plaintiffs  reply  that  that  Act  does  not  relate  to  the  original 
approaches,  and  that,  if  it  does,  it  is  not  in  force,  insisting  that 
it  was  repealed  by  the  local  Act  of  1855,  P.  L.  240 ;  and  sus- 
pended, in  a  case  like  this,  wherein  the  bridge  in  question  is 
entered  of  record  entirely  as  a  county  bridge,  by  the  operation 
of  the  general  Acts  of  1879,  P.  L.  146,  and  1887,  P.  L.  267. 

"A  public  bridge  is  a  structure  which  affords  a  safe,  conven- 
ient and  complete  passage-way  over  some  obstacle  that,  with- 
out it,  would  prevent,  hinder  or  delay  the  free  transit  of  those 
who  desire  to  pass  along  a  public  highway.  See  2  A.  &  £. 
Ency.  L.,  540,  et  seq. ;  and  Law  Dictionary,  title,  *  Bridge.'  At 
common  law  such  a  structure  is  part  of  the  public  highway 
which  it  thus  serves  to  mend  and  make  more  convenient  and 
serviceable  to  the  public :  Rex  v.  Sainthill,  2  Ld.  Raym.  1174. 
And  such  is  the  law  in  this  state  and  generally  in  this  country : 
Rapho  Twp.  V.  Moore,  68  Pa,  404;  Penn  Twp.  v.  Perry  Co., 
78  Pa.  467 ;  Comrs.  v.  Bridge  Co.,  12  Cush.  243 ;  Washer  v. 
Burnt  Co.,  110  U.  S.  564. 

"  It  follows  that  those  charged  with  the  duty  of  making  and 
maintaining  public  roads  should  erect  and  maintain,  so  far  as 
the  means  within  their  power  enable  them  to  do  so,  whatever 
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bridges  are  necessary  to  make  such  highways  reasonably  con- 
venient and  useful  to  the  public,  unless  they  be  discharged  from 
the  duty  by  statutory  change  of  the  common  law :  Erie  Co.  v. 
Com.,  127  Pa.  206. 

"  The  duty  of  making  and  maintaining  public  highways  m 
Pennsylvania  was  cast  upon  our  local  municipalities  at  an  early 
day,  by  statute,  and  was  then  more  definitely  defined  than  by 
the  common  law.  But  it  often  happened  that  bridges,  though 
necessary  for  convenience  of  the  public  at  large,  were  too  ex- 
pensive and  burdensome  upon  these  minor  municipalities, 
wherefore  the  Legislature  has,  from  time  to  time,  intervened 
and  provided  methods  for  transferring  this  duty  and  imposing 
it  upon  others  more  able  to  perform  it.  Thus  we  have  the  act 
of  1836  and  its  supplements  providing  for  the  construction  of 
county  bridges  or  parts  of  the  more  expensive  public  bridges 
by  the  respective  counties.  But  unless  such  lawful  proceed- 
ings be  had  thus  to  charge  this  duty  wholly  or  in  part  upon 
the  county  it  still  rests  upon  the  local  municipality.  And  al- 
though the  general  road  laws  do  not  expressly  mention  boroughs, 
it  results  from  the  views  we  have  expressed  that  they  are  sub- 
ject to  the  same  duty  in  this  respect  as  townships,  and  we  think 
these  laws  should  be  so  construed.  Road  in  Milton,  40  Pa. 
300. 

"  Under  the  general  law  undoubtedly  the  duty  in  question 
here  rests  upon  the  county.  The  approaches  are  a  necessary 
part  of  the  bridge,  and  if  the  general  law  is  here  in  force  the 
county  must  build  them:  Penn  Twp.  supra;  Com.  v.  Loomis, 
128  Pa.  174.  ^  The  same  rule  is  held  in  other  states,  and  is 
that  of  the  common  law.'  A.  and  E.  Ency.  of  Law,  657,  cit- 
ing many  cases.  See  also  Wharton's  and  Anderson's  L.  D., 
title.  Bridge. 

'^  Let  us  see  whether  the  Act  of  1851  establishes  a  different 
rule  in  this  county.  That  Act  provides  as  follows :  *  Sec.  2. 
That  from  and  after  the  passage  of  this  act  it  shall  be  the  duty 
of  the  road  commissioners  of  those  townships  in  which  a  county 
bridge  is  or  hereafter  may  be  located  in  the  county  of  Tioga, 
and  they  are  hereby  required  to  do,  or  cause  to  be  done,  all 
embankments  and  repairing  necessary  to  make  said  bridge  or 
bridges  accessible  to  public  travel,  and  preserve  the  abutments 
thereof,  and  cause  the  expense  of  the  same  to  be  paid  out  of 
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the  road  fund  of  said  township.'  This  Act  was  extended  to 
supervisors  the  following  year.  That  portion  of  the  title  re- 
ferring to  the  section  reads  *  relative  to  county  bridges  in  the 
county  of  Tioga.' 

"  The  meaning  of  this  section  is  doubtful  or  obscure,  owing 
to  the  inapt  use  of  words  and  the  uncertain  relation  of  clauses 
apparent  in  it.  In  such  a  case  the  received  use  of  words,  hav- 
ing regard  to  the  subject-matter  and  effects  and  consequences, 
may  be  departed  from  to  make  plain  the  legislative  intent: 
1  Bl.  Com.  60. 

"  The  first  obscurity  we  notice  lies  in  the  use  of  the  word 
'  located.'  The  location  for  a  county  bridge  may  be  said  to  be 
fixed  when  it  is  duly  approved  and  entered  of  record  as  such 
to  be  erected  by  the  county  at  the  place  selected  for  it  by  the 
view  appointed  for  that  purpose.  But  the  bridge  itself  cannot 
be  properly  held  to  be  located  until  it  is  in  fact  erected  at  the 
place  fixed  for  its  location.  If  the  word  'located'  be  held  to 
mean  merely  the  fixing  of  the  place  of  location,  the  intent  of 
the  section  would  seem  to  be  that  the  supervisoi*s  should  pro- 
ceed to  do  whatever  it  requires  them  to  do  as  soon  as  the  bridge 
is  duly  entered  of  record  as  a  county  bridge.  But  this  would 
be  to  give  an  unreasonable  effect  to  it,  if  they  must  construct 
its  approaches,  because  this  cannot  practicably  and  completely 
be  done  until  the  abutments  are  in  place  so  that  the  extent  and 
dimensions  of  the  approaches  and  embankments  can  be  ascer- 
tained. Hence  we  conclude  that  this  word  was  not  used  in 
this  restricted  sense,  but  in  its  primary  and  ordinary  meaning 
derived  from  its  root  in  the  participial  form,  locatus — ^implying 
'  placed,  situated,  fixed  in  place.'     See  Webster's  Dictionary. 

"  The  word  is  used  in  the  participial  form  here,  in  connec- 
tion with  its  auxiliary  to  put  it  in  the  passive  voice.  There- 
fore it  signifies  that  the  bridge  itself  is  to  be  acted  upon  before 
it  can  be  said  to  be  located,  and  its  signification  is  equivalent 
to  that  of  the  word  built.  It  must  necessarily  be  thus  constru- 
ed so  that  it  may  include,  as  the  section  does  expressly  include, 
bridges  existing  when  the  Act  was  passed.  The  expression  is 
'bridge  is  or  hereafter  may  be  located.'  Surely  as  to  the 
bridges  then  existing,  the  meaning  is  '  situated,'  '  built  in  its 
fixed  location ; '  as  we  say  '  The  county  farm  is  located  in 
Charleston  township,'  '  that  bridge  is  located  in  the  borough 
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of  Westfield,'  and  we  think  this  meaning  clearly  shows  the 
legislative  intent  as  to  all  county  bridges  located  in  this  county, 
whether  built  before  or  after  the  passage  of  this  Act. 

"  Whatever  construction  is  the  proper  one,  the  evident  object 
and  intent  of  the  section  were  to  impose  additional  burdens 
upon  our  local  municipalities,  and,  in  view  of  this  effect  upon 
them,  it  should  be  so  strictly  construed  as  not  to  place  upon  them 
any  additional  obligations  not  clearly  defined  or  manifestly 
intended  to  be  charged  upon  them.  This  is  a  well  settled  rule 
of  construction.  To  arrive  at  a  proper  conclusion  in  this  re- 
spect we  must  endeavor  to  discover  what  is  meant  by  the  ex- 
pression *  bridge  is  or  hereafter  may  be  located,'  in  connection 
with  the  words  ^  do  or  cause  to  be  done  all  embankments  and 
repairing  necessary  to  make  said  bridge  or  bridges  accessible 
to  public  travel  and  preserve  the  abutments  thereof.'  If  possi- 
ble, they  should  be  so  construed  as  to  give  reasonable  effect  to 
the  whole  section.  The  use  of  the  words,  *  do  or  cause  to  be 
done,'  indicates,  as  we  think  very  plainly,  the  real  purpose  of 
this  enactment.  They  are  aptly  employed  in  connection  with 
the  words  '  all  repairing  necessary  to  make  said  bridge  or 
bridges  accessible  to  public  travel  and  preserve  the  abutments 
thereof,'  but  are  very  inartificially  employed  in  connection 
with  the  word  '  embankments.'  To  give  them  effect  in  respect 
to  embankments  they  must  be  held  equivalent  to  the  expression 
*  made  or  caused  to  be  made,'  and  their  derivation  would  jus- 
tify such  a  construction.  But  they  clearly  indicate,  we  think, 
that  the  word  *  embankments '  was  an  after-thought  put  in  by 
an  amendment  to  the  bill  as  originally  drawn.  Leaving  out 
that  word  the  section  would  be  expressly  limited  to  repairs, 
and  it  could  not  be  properly  construed  to  relate  to  the  original 
approaches,  further  than  to  provide  for  repairing  them.  But 
it  might  well  happen  that  mere  repairing  would  not  meet  the 
exigencies  of  all  cases  that  may  have  arisen  before  the  Act 
passed,  or  of  those  that  might  thereafter  occur.  In  some  of 
them  there  may  have  been  or  might  be  a  necessity  for  building 
embankments  originally,  or  to  renew  old  ones  necessary  to  pro- 
tect bridges  or  make  them  accessible  as  parts  of  highways. 
The  year  before  this  Act  was  passed  an  unprecedented  flood 
had  visited  this  county,  and  it  is  within  the  recollection  of 
many  of  us  hereabouts  that  it  swept  away  some,  and  greatly 
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endangered  others  of  our  county  bridges,  rendering  some  of 
them  unfit  for  public  tiuvel.  We  have  no  doubt  that  this  was 
the  moving  cause  of  this  enactment.  We  do  not  think  it  was 
intended  to  change  the  general  law  in  respect  to  building 
county  bridges.  It  was  intended  to  meet  just  such  emergen- 
cies as  had  then  arisen^  in  order  that  the  local  authorities 
should  be  vigilant  and  active,  in  measures  to  be  taken  by  them 
in  such  cases,  to  preserve  and  to  keep  useful  to  the  public  these 
costly  structures.  The  county  commissionera,  often  residing 
distant  from  many  of  those  bridges,  could  not  so  promptly  and 
efficiently  attend  to  these  duties. 

"  But  we  must  deal  with  the  Act  as  we  find  it  written,  and 
adopt  an  interpi'etation  consistent  with  it  as  it  stands.  What, 
then,  is  the  meaning  of  the  clauses  we  have  quoted,  taken  as 
we  find  them  in  the  Act  itself?  The  definition  of  a  bridge,  as 
we  have  given  it  and  as  the  Supreme  Court  defined  it,  includes 
the  approaches  necessary  to  make  it  *  accessible  to  public 
travel.'  Therefore  until  thus  completed  there  is  no  bridge. 
Hence,  construing  the  word  '  located  '  either  in  its  literal  or  its 
popular  sense  and  the  word  *  bridge  '  according  to  its  adjudi- 
cated inteipretation,  a  county  bridge  is  not  located  until  so 
completed  and  made  *  accessible  to  public  travel.'  But  it  may, 
after  such  completion,  become  inaccessible  to  travelers  and 
therefore  useless  to  the  public.  Such  a  case  would  give  full 
effect  to  this  statute  as  we  construe  it.  And  this  construction 
is  entirely  consistent  with  the  general  law  on  this  subject  as 
construed  by  the  Supreme  Court  and  in  force  in  this  county 
when  this  Act  was  passed,  so  far  as  it  relates  to  the  duty  of 
making  approaches  to  county  bridges.  True  it  is,  we  think, 
that  the  law  was  not  then  generally  understood  or  enforced  as 
it  was  first  construed  by  the  Supreme  Court  in  the  Perry  coun- 
ty case  in  1875.  Indeed  we  think  the  approaches  to  county 
bridges  in  this  county  have  never  been  made  by  the  county. 
They  have  uniformly  been  constructed  by  the  local  municipali- 
ties from  an  early  day,  so  far  as  we  have  been  able  to  ascertain, 
and  certainly  had  been  prior  to  the  Act  of  1851.  Therefore 
there  does  not  appear  to  have  been  any  necessity  for  that  Act 
to  compel  our  local  authorities  to  make  these  original  approach- 
es. But  from  the  reading  of  the  Act  itself  we  are  of  opinion 
that  the  word  '  embankments '  was  not  intended  to  include 
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original  approaches,  yet  it  has  reference  either  to  the  words  *  to 
make  said  bridge  or  bridges  accessible  to  public  travel '  or  to 
the  subsequent  expression  ^  and  preserve  the  abutments  there- 
of,' or  to  both  of  the  provisions.  It  may  properly  be  held  ap- 
plicable to  both  and  yet  not  applicable  to  original  approaches. 
Such  a  construction  gives  reasonable  effect  to  all  the  words  of 
obscure  meaning  in  the  section. 

"  If  at  that  time  any  bridge  were  so  out  of  repair  that  any 
embankment  was  necessary  to  make  it  accessible  to  public 
travel,  such  a  case  would  have  given  full  effect  to  that  word 
in  connection  with  the  former  clause  ;  and  if  an  abutment  of 
any  bridge  were  then  so  exposed  to  injury  by  flood  or  otherwise 
that  an  embankment  was  needful  for  its  preservation,  such  a 
case  would  have  given  full  effect  to  that  word  in  connection 
mth  the  latter  clause.  And  we  have  seen  by  reference  to  our 
local  history  that  such  cases  had  then  recently  arisen.  This 
construction  would  not  only  account  for  the  provision  made 
for  then  existing  bridges,  but  such  existing  emergencies  would 
have  afforded  reason  also  for  making  the  Act  applicable  to 
cases  subsequently  arising.  We  are  of  opinion  that  the  Act  of 
1851  had  originally  no  application  to  such  a  case  as  is  here  pre- 
sented, and  therefore  conclude  that  the  duty  here  in  question 
was  not  imposed  by  it  upon  the  plaintiffs. 

"  In  this  conclusion  we  may  be  in  error,  and  we  proceed  to 
examine  the  allegation  in  plaintiffs  replication  that  the  Act  of 
1851  was  repealed  by  the  local  Act  of  1855,  P.  L.  240.  That 
Act  is  entitled, '  An  Act  to  consolidate  and  amend  the  road  laws 
of  Tioga,  Potter,  McKean  and  Elk  counties.'  When  passed, 
these  counties  composed  the  fourth  judicial  district.  The  pur- 
pose of  this  Act  is  clearly  expressed  in  its  title.  It  was  to  con- 
solidate and  amend  not  only  the  road  laws  of  this  county,  but 
those  of  all  the  counties  named,  and,  by  such  consolidation  and 
amendment,  to  establish  in  all  of  them  a  uniform  system  of  law 
on  the  subject.  One  of  the  laws  thus  to  be  consolidated  or 
amended,  together  with  all  others  on  the  same  subject  then  in 
force  in  those  counties,  was  the  Act  of  1851  here  in  question. 
If  not  itself  bodily,  or  in  an  amended  form,  included  in  the  Act 
of  1855,  it  has  no  place  in  the  new  system  of  law  established 
by  the  latter  Act.  The  method  adopted  to  establish  this  new 
system  is  developed  in  the  first  section  of  the  later  Act,  which 
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lays  the  foundation  upon  the  general  road  laws  of  the  com- 
monwealth. That  section  provides:  'That  the  counties  of 
Tioga,  Potter,  McKean  and  Elk  shall  hereafter  be  subject  to 
the  general  road  laws  of  this  commonwealth  except  so  far  as 
they  are  altered  and  supplied  by  the  provisions  of  this  Act.' 
The  subsequent  sections  make  sundry  'provisions'  not  relevant 
to  the  question  before  us,  and  provide  for  the  appointment  of 
road  and  bridge  viewei*s,  regulate  their  proceedings  and  define 
the  duty  and  power  of  the  court  in  respect  to  them,  and  pro- 
vide for  the  ascertainment  of  damages  and  how  they  may  be 
apportioned,  paid,  etc.  The  last  section  contains  a  repealing 
clause  as  follows :  '  That  so  much  of  the  general  road  laws  of 
this  commonwealth  and  of  cUl  other  laws  as  are  altered  or 
supplied  by  this  act,  so  far  as  they  relate  to  the  said  counties, 
are  hereby  repealed.'  This  Act  contains  no  provision  altering 
or  supplying  those  of  the  general  road  laws  in  respect  to  building 
county  bridges  or  the  approaches  to  them.  But  it  says  most  ex- 
plicitly that  the  county  of  Tioga  shall  be  subject  to  the  general 
road  laws  not  altered  or  supplied  by  it.  Therefore  even  if  the  Act 
of  1851  imposed  the  duty  here  in  question  upon  the  local  mu- 
nicipalities, that  of  1855  reinstates  the  general  road  laws  on  the 
subject  in  this  county,  and  thus  establishes  an  entirely  different 
and  antagonistic  rule  in  relation  thereto.  Where  there  is  such 
an  irreconcilable  conflict  between  two  general  laws  upon  the 
same  subject  that  they  cannot  be  harmonized  with  each  other 
and  thus  be  made  to  stand  together  and  both  be  concurrently 
enforced,  the  latter  necessarily  implies  the  intended  repeal  of 
the  earlier  one  without  any  express  negation  of  it :  Bank  v. 
Com.,  10  Pa.  448 ;  Egypt  Street,  2  Grant,  455.  But  when 
the  conflict  is  between  a  local  and  a  general  law  the  rule  of 
construction  is  different,  and  generally  the  former  will  not  be 
held  repealed  by  the  latter,  unless  there  be  some  clear  expres- 
sion of  a  negative  intent :  Brown  v.  Comrs.,  21  Pa.  42 ;  Dyer 
V.  Covington,  28  Pa.  186  ;  Bounty  Accounts,  70  Pa.  92 ;  Mor- 
rison V.  Fayette  Co.,  127  Pa.  110 ;  Malloy  v.  Com.,  115  Pa. 
25 ;  Homer  v.  Com.,  106  Pa.  226 ;  Harrisbui-g  v.  Sheck,  104 
Pa.  58.  Still,  there  are  instances  of  implied  repeals  of  local 
Acts  without  such  express  negation  :  Nusser  v.  Com.,  25  Pa. 
126.  And  a  subsequent  affirmative  statute  implies  a  repeal  of 
a  former  one  concerning  the  same  subject  matter  if  it  introduce 
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a  new  rule  upon  that  subject  and  be  plainly  intended  as  a  sub- 
stitute for  the  former,  although  it  contains  no  express  words 
repealing  it :  Johnson's  Estate,  33  Pa.  611.  And  where  all 
the  essential  provisions  of  a  local  Act  are  supplied  by  a  later 
one,  the  same  rule  applies :  Cont.  Election  Case,  110  Pa.  502. 
Even  when  two  Acts  are  not  in  express  terms  repugnant,  yet  if 
the  later  one  covers  the  whole  subject  of  the  first  and  embraces 
new  provisions  plainly  showing  that  it  was  intended  as  a  sub- 
stitute for  it,  the  later  operates  a  repeal  of  the  earlier  Act :  U. 
S.  V.  Tynen,  11  Wallace,  92.  But  if  they  can  stand  together, 
an  implication  of  repeal  does  not  arise :  Henderson's  Tobacco, 
11  WaUace,  667. 

"  It  follows  necessarily,  as  we  think,  from  the  nature  and 
characteristics  of  these  two  Acts  and  from  the  express  repeal 
of  all  former  Acts  so  far  as  they  are  altered  and  supplied  by 
the  later  ones,  that  the  Act  of  1861,  construed  as  the  defen- 
dants insist  upon  it,  cannot  stand  against  that  of  1855.  In 
stating  this  conclusion  we  construe  the  expression  ^  the  general 
road  laws  of  this  commonwealth '  as  inclusive  of  the  subject 
matter  of  the  Act  of  1861.  The  Act  of  1856  itself  evidently 
intends  such  a  construction,  for  its  title  speaks  only  of  road 
laws,  while  it  embraces  provisions  in  relation  to  county  bridged 
The  title  of  both  Acts  are  covered  by  that  of  the  general  Act 
of  1886,  *  An  Act  relating  to  roads,  highways  and  bridges.' 
Bridges  are  but  parts  of  highways.  Go  where  we  may  through 
the  wide  domain  of  laws  relating  to  roads  and  bridges,  in  stat- 
utes, digests,  and  in  judicial  discussions,  we  find  the  Act  of 
1886  and  its  supplements  spoken  of  as  '  the  general  road  laws.' 
Judges  of  our  Supreme  Court  have  constantly  thus  employed 
this  expression  in  their  opinions.  See  4  S.  &  R.  107 ;  8  Pa.  91 
and  92  ;  8  Watte,  175 ;  4  Pa.  803 ;  32  Pa.  383 ;  38  Pa.  462 ; 
23  Pa.  287 ;  40  Pa.  301 ;  42  Pa.  283. 

"  Therefore,  we  think  this  expression  in  the  Act  of  1865  in- 
cludes the  provisions  of  the  Act  of  1836  and  ite  supplements 
then  in  force  in  relation  to  county  bridges.  Clearly  we  think 
the  Act  of  1851  was  iteelf  a  road  law  in  contemplation  of  the 
Legislature  when  it  undertook  to  consolidate  and  amend  the 
road  laws  of  the  counties  named  in  the  Act  of  1856,  yet  it  was 
then  in  force  in  but  one  of  these  counties.  If  it  be  still  in  force 
and  to  be  construed  as  the  defendants  contend,  notwitlistand- 


Digitized  by 


Google 


Pa.]  WESTFIELD  BOROUGH  v.  TIOGA  CO.  161 

1892.]  Opinion  of  Court  below. 

ing  its  entire  repugnance  to  the  general  road  laws  on  this  sub- 
ject, because  it  is  not  expressly  named  or  specifically  negatived 
in  or  by  the  Act  of  1866,  then  every  local  road  law  then  in  force 
^in  any  one  of  those  counties  may  still  be  in  full  vigor.  And 
this  would  most  effectually  defeat  the  very  object  and  intent 
so  clearly  expressed  in  the  Act  of  1856. 

"  In  Effect  the  Act  of  1866  reinstates  the  general  road  law  of 
1886  and  its  supplements,  in  force  when  it  was  approved,  ex- 
cept so  far  as  they  are  altered  and  supplied  by  its  own  express 
provisions.  Therefore  it  alters  and  supplies  and  expressly  re- 
peals all  Acts  and  parts  of  Acts,  whether  local  or  general,  so  far, 
and  only  so  far,  as  they  are  inconsistent  with  the  general  road 
laws,  or  with  its  own  express  provisions  excepted  out  of  those 
general  laws.  These  exceptional  provisions  make  no  refei*ence 
to  the  subject  matter  here  in  dispute.  If  the  repealing  clause 
has  followed  the  expression  in  the  first  section  and  repealed 
only  all  laws  altered  and  supplied  by  the  '  provisions'  of  the  Act, 
possibly  its  intent  would  have  been  more  obscure ;  for  then  it 
might  have  been  urged  that  it  would  be  applicable  only  to  the 
exceptional  provisions  expressly  made  to  change  the  general 
law.  But  the  expression  in  the  repealing  clause  is  '  by  this  Act.* 
Wherefore  the  logical  effect,  so  far  as  the  question  before  us  is 
concerned,  is  the  same  as  if  the  Act  had  simply  re-established 
the  general  road  law  and  repealed  all  laws  altered  and  supplied 
by  it.  Surely,  the  Act  of  1861  construed  as  contended  for  by 
the  defendants,  is  altered  and  supplied  by  the  provisions  of  th6 
general  road  laws  on  this  subject,  which  were  put  or  kept  in 
force  here  by  the  Act  of  1866,  and  is  therefore  repealed  ex- 
pressly by  the  latter  Act.  Even  without  such  an  express  re- 
peal, we  are  of  the  opinion,  supported  by  the  cases  we  have 
cited,  that  the  latter  is  so  manifestly  intended  to  establish  a 
complete  system  in  the  counties  named,  which  is  so  entirely  in- 
consistent with  that  contended  for  by  the  defendants,  that  it 
necessarily  supersedes  the  former. 

"  It  is  also  urged  on  the  part  of  the  plaintiffs  that  a  like  effect 
results  from  the  general  Act  of  1879,  P.  L.  146,  and  its  supple- 
ment of  1887,  P.  L.  267.  The  effect  of  that  legislation  is  to 
empower  the  county  commissioners  to  aid  local  communities  in 
building  county  bridges  as  they  think  proper,  without  adopting 
any  bridge  in  question  wholly  as  a.  county  bridge.  And  the 
Vol.  cl — 11 
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supplement  repeals  all  Acts  or  parts  of  Acts  inconsistent  with 
this  legislation. 

"  In  this  case  the  county  commissioners  took  upon  the  county 
the  entire  responsibility  of  building  the  bridge  in  question. 
Having  elected  to  do  this,  under  these  Acts  which  expressly 
Authorize  them  to  limit  the  liability  of  the  county  to  the  con- 
struction of  any  part  or  parts  of  the  bridge  as  they  might  have 
thought  proper,  we  think  they  should  be  held  to  the  complete 
discharge  of  the  duty  thus  assumed  for  the  county.  They 
accepted  this  as  a  county  bridge  under  a  definition  of  the  law 
by  the  Supreme  Court  that  makes  the  original  approaches  part 
of  it.  They  undertook  to  make  a  bridge,  and  have  stopped 
with  the  erection  of  the  abutments  and  superstructure,  leaving 
them  standing  useless  to  the  people  whose  money  they  used 
for  this  purpose,  insisting  that  the  obligation  they  took  upon 
the  county  is  fully  discharged.  In  such  a  case  we  think  it  not 
unreasonable  to  hold  that  any  local  law  that  may  have  estab- 
lished a  different  rule  is  superseded  by  such  an  election,  espe- 
cially iUf  view  of  the  repealing  clause  in  the  Act  of  1887. 

"  And,  although  we  find  no  case  in  point,  we  think  this  con- 
clusion is  strengthened  by  the  Act  of  March  10,  1806,  §  18, 
Purdon,  1883,  page  74,  pi.  6.  This  section  is  as  follows :  '  In 
all  cases  where  a  remedy  is  provided,  or  duty  enjoined,  or  any- 
thing directed  to  be  done  by  an  Act  or  Acts  of  Assembly  of 
this  commonwealth  the  directions  of  the  said  Acts  shall'  be 
strictly  pursued.' 

"  When  this  bridge  was  duly  reported  by  the  view,  recom- 
mended as  a  county  bridge  by  a  grand  jury  and  this  report  and 
return  concurred  in  by  the  court,  it  was  the  duty  of  the  county 
commissioners  to  consider  and  to  decide  whether  it  should  be 
recorded  as  a  county  bridge  and  entirely  erected  from  the 
county  stock,  or  whether  they  should  refuse  thus  to  accept  the 
entire  responsibility  for  its  construction ;  and  in  case  of  such 
refusal,  whether  they  would  aid,  and  if  so  to  what  extent,  in 
its  construction  by  the  burgess  and  council  of  Westfield. 
These  duties  are  expressly  enjoined  upon  them  and  plainly 
directed  to  be  done  by  Acts  of  Assembly  which,  under  the  Act 
of  1806,  must  be  strictly  pursued. 

"In  this  view  surely  there  is  no  hardship  for  the  county. 
The  commissioners  may  aid  the  local  municipalities  to  what- 
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ever  extent  they  think  proper,  or  they  may  decline  to  accept 
for  the  county  any  responsibility  whatever.  In  this  case  the 
predecessors  in  office  of  these  defendant  commissioners  ac- 
cepted the  entire  responsibility,  and  it  is  the  duty  of  the  defend- 
ants to  discharge  that  obligation  completely  by  constructing 
whatever  original  approaches  are  necessary  to  make  the  bridge 
conveniently  accessible  to  public  travel. 

"  We  have  arrived  at  this  conclusion  with  some  reluctance, 
after  the  most  careful  and  thorough  consideration,  because  it 
does  not  accord  with  the  contemporaneous  construction  which 
appears  to  have  been  placed  upon  the  local  statutes  we  have 
considered,  by  the  official  agents  of  the  townships  and  boroughs 
in  which  county  bridges  have  been  erected.  Such  customary 
usage  is  entitled  to  great  weight :  Com.  v.  Cornish,  1  Harris, 
291 ;  U.  S.  V.  Pugh,  99  U.  S.  269.  But  we  are  not  aware  that 
this  practice  is  based  upon  any  judicial  determination.  Indeed, 
we  think,  as  we  have  said,  that  it  was  in  vogue  before  the  Act  of 
1851  in  this  county.  And  we  suppose  it  has  continued  since 
the  Peny  county  case  was  decided,  because  we  had  local  road 
laws  that  might  seem  to  justify  it ;  and  the  eCFect  of  the  general 
Acts  of  1879  and  1887  has  not  apparently  been  before  this 
drawn  into  question.  In  view  of  these  later  Acts  the  question 
under  consideration  is  of  very  little  importance,  but  we  under- 
stand from  the  county  solicitor  that  the  defendants  desire  that 
it  be  determined  by  the  Supreme  Court.  In  consideration  of 
this,  and  of  the  impracticability  of  the  work  to  be  done  at  this 
season  of  the  year,  we  deem  it  proper  to  postpone  the  operation 
of  the  writ  to  a  more  convenient  season. 

["  And  now,  to  wit,  Jan.  11,  1892,  it  is  ordered  that  judg- 
ment be  entered  for  the  relators,  and  that  the  respondents, 
commissioners  of  the  county  of  Tioga,  be  and  they  are  hereby 
commanded,  on  or  before  the  first  day  of  June  next,  to  make 
and  complete  good  and  sufficient  causeways  and  approaches  to 
and  into  the  county  bridge  situate  in  the  borough  of  Westfield 
in  said  county,  over  the  Cowanesque  river,  where  River  street 
crosses  the  same,  in  a  good  and  workmanlike  manner,  so  that 
the  said  bridge  shall  be  and  become  conveniently  accessible  and 
useful  to  the  traveling  public,  and  in  all  respects  to  complete 
said  bridge  to  that  effect ;  and  that  they  cause  the  expense 
thereof  and  the  costs  in  this  case  to  be  paid  out  of  the  treasury 
of  said  county."  [1] 
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JError  a9iigned  was  entry  of  judgment,  quoting  decree  as 
above. 

Jerome  B.  Nile%^  with  him  Aaron  R,  Niles  and  A^red  J. 
Ntles^  for  appellants,  cited,  inter  alia^  the  local  Acts  of  April  18, 
1848,  P.  L.  221;  April  6, 1844,  P.  L.  200;  March  80,  1846, 
P.  L.  208;  April  6,  1852,  P.  L.  253;  April  2,  1860,  P.  L. 
668 ;  Jan.  11,  1861,  P.  L.  5 ;  and  an  unreported  decision  of 
the  Supreme  Court  affirming  a  decision  of  the  common  pleas  of 
Tioga  county,  holding  that  the  Act  of  June  1, 1888,  P.  L.  54, 
providing  for  the  election  of  one  third  of  six  councilmen  in 
boroughs  not  now  enjoying  this  right  by  special  statute,  did 
not  repeal  the  local  Act  of  Jan.  28, 1878,  P.  L.  98,  providing  for 
the  annual  election  of  one  half  of  the  councilmen  in  Wells- 
boro,  the  case  arising  at  the  first  election  for  borough  offices 
after  the  passage  of  the  Act  of  1888. 

2>.  W.  Baldwin^  for  appellee. 

Pbb  Cubiam,  July  18, 1892. 

This  case  has  been  so  thoroughly  discussed  by  the  learned 
judge  below,  that  nothing  further  remains  to  be  said.  We  af- 
firm the  judgment  for  the  reasons  given  by  him  in  his  opinion. 

Judgment  affirmed. 


Baum,  Appellant,  v.  Birchall. 

[Marked  to  be  reported.] 

Married  women — Bond — Executed  in  one  atate,  validity  in  anotfier — Lex 
loei  contractus  aut  actus — Lex  rei  sitw. 

A  married  woman^s  bond,  signed  in  Pennsylvania,  prior  to  the  married 
person^s  property  Act  of  1887,  and  delivered  in  Delaware,  accompanying 
a  purchase-money  mortgage  of  real  estate  situate  in  Delaware,  purchased 
by  the  married  woman,  being  valid  in  that  state  as  a  personal  obligation, 
will  be  enforced  against  her  in  Pennsylvania.  Delivery  was  essential  to 
the  execution  of  the  contract  and  the  contract  is  governed  by  the  place  of 
performance.  Besides,  as  the  contract  relates  to  real  property,  it  is  gov- 
erned by  the  lex  rei  silos. 

Argued  March  31,  1892.  Appeal,  No.  191,  Jan.  T.,  1892, 
from  decree  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1890,  No.  421, 
opening  judgment,  entered  on  bond  and  warrant  of  attorney 
against  Henry  C.  Birchall  and  Sallie  S.  Birchall  his  wife,  as  to 
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Sallie  S.  Birohall,  said  bond  accompanying  a  purchase-money 
mortgage  on  real  estate  in  Delaware,  purchased  by  said  wife 
while  domiciled  in  Pennsylvania.  Before  Paxson,  C.  J., 
Gbbsn,  Williams,  Mitghell  and  Heydkigk,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  bond  did  not  name  Mrs.  Birchall  as  a  married  woman,  and 
the  warrant  of  attorney  empowered  "  any  attorney  or  prothon- 
otary  of  any  court  of  record  in  the  state  of  Delaware  or  else- 
where "  to  confess  judgment. 

Members  of  the  bar  of  Delaware  were  called  who  testified 
that  the  universal  interpretation  of  the  laws  of  Delaware  was 
that  a  married  woman  was  generally  liable  on  her  contracts ; 
that  there  had  been  no  adjudications,  as  the  correctness  of  the 
practice  was  unquestioned. 

The  court  made  absolute  the  rule  to  open  the  judgment  as 
to  Mrs.  Birchall,  in  an  opinion  by  Allison,  P.  J.,  1  Dist.  R. 
123,  and  plaintiff  thereupon  appealed. 

Errors  asHgned  were  (1)  not  discharging  the  rule,  (2)  mak- 
ing it  absolute,  and  (8)  opening  the  judgment. 

Avery  2).  Harrington^  for  appellant. — ^A  married  woman's 
right  to  appoint  an  agent  is  co-extensive  with  her  right  to  act 
as  a  feme  sole  :  Story,  Agency,  §  6,  and  authorities  cited. 

A  husband  may  act  as  the  agent  of  his  wife  to  invest  her 
money  in  real  estate :  Ready  v.  Bragg,  1  Head  (Tenn.)  511 ; 
Coolidge  V.  Smith,  129  Mass.  554. 

The  place  where  a  contract  is  signed  is  not,  in  contempla- 
tion of  law,  the  place  where  the  contract  is  made,  if  it  is  not 
the  intention  of  the  parties  that  it  should  go  into  effect  there : 
TUden  v.  Blair,  21  Wall.  241 ;  Myera  v.  Carr,  12  Mich.  68 ; 
Hill  V.  Chase,  148  Mass.  129;  Dickinson  v.  Edwards,  77  N.  Y. 
578.  Delivery  is  essential  to  execution :  Com.  v.  Kendig,  2  Pa. 
451 ;  Mills  v.  Wilson,  88  Pa.  118 ;  Milliken  v.  Pratt,  125  Mass. 
374.  The  bond  here  is  a  Delaware  form  and  the  warrant  of 
attorney  is  directed  to  any  attorney  or  prothonotary  of  Dela- 
ware. 

Where  the  contract  is,  either  expressly  or  tacitly,  to  be 
performed  in  any  other  place,  there  the  general  rule  is  in  con- 
formity to  the  presumed  intention  of  the  parties  that  the  con- 
tract, as  to  its  validity,  nature,  obligation  and  interpretation,  is 
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to  be  governed  by  the  law  of  the  place  of  performance :  Story, 
Conflict  of  Laws,  8th  ed.,  page  376 ;  Andrews  v.  Pond,  18 
Petere,  66 ;  Mullen  v.  Morris,  2  Pa.  85 ;  Brown  v.  R.  R.,  83 
Pa.  318. 

The  mortgage  which  accompanied  the  bond,  being  upon  the 
farm  in  Delaware,  gives  locality  to  the  contract :  Chapman  v. 
Robertson,  6  Paige,  627. 

As  to  questions  of  disabilities,  the  lez  loci  contraetu9  governs  : 
Story,  Conf.  L.,  §  103,  8th  ed. ;  2  Kent  Com.  468 :  Male  v. 
Roberts,  3  Esp.  163 ;  Thompson  v.  Ketcham,  8  Johns.  189 ; 
Pearl  v.  Hansborough,  9  Humph.  426 ;  Baldwin  v.  Gray,  16 
Martin,  192, 193 ;  Saul  v.  His  Creditors,  17  Martin,  669,  679 ; 
Andrews  v.  His  Creditoi-s,  11  La.  464,  476 ;  Westlake,  Priv. 
Int.  Law,  §§  401,  402,  404;  Milliken  v.  Pratt,  125  Mass.  382. 

The  courts  of  this  state  will  enforce  such  contract  as  a  mat- 
ter of  comity.  International  law  is  a  part  of  the  law  of  this 
commonwealth  and  the  doctrine  of  comity  is  firmly  imbedded 
in  our  jurisprudence :  Bock  v.  Lauman,  24  Pa.  435, 445 ;  Fore- 
paugh  V.  R.  R.,  128  Pa.  217;  Clark  v.  Searight,  136  Pa.  173. 
It  is  not  against  the  policy  of  this  state  to  enforce  contracts 
made  by  a  married  woman  out  of  this  state,  although  void 
here :  Spearman  v.  Ward,  114  Pa.  634 ;  Evans  v.  Cleary,  125 
Pa.  204. 

J.  Martin  BommeU  with  him  Jame%  W.  West^  for  appellee. — 
The  bond,  having  been  signed  by  Mrs.  Birchall  in  Pennsylva- 
nia, was  absolutely  void :  Sawtelle's  Ap.,  84  Pa.  306 ;  Schnyder 
V.  Noble,  94  Pa.  286.  Her  tacit  permission  to  deliver  it  out- 
side the  state  would  not  give  it  validity.  A  married  woman 
cannot  make  a  contract  through  an  agent  which  she  could  not 
make  herself :  14  A.  &  E.  Encyc.  L.  620.  Subsequent  payment 
of  interest  did  not  validate  it  by  way  of  estoppel :  Bispham  s 
Equity,  §  293 ;  Grim's  Ap.,  106  Pa.  375 ;  Stivers  v.  Tucker, 
126  Pa.  74. 

The  question  of  personal  capacity  to  contract  is  to  be  de- 
cided by  the  law  of  the  domicile :  Dicey,  Domicile,  165, 194 ; 
Ritch  V.  Hyatt,  3  MacArthur  537 ;  Loftus  v.  Bank,  133  Pa.  97 ; 
2  Parsons,  Cont.,  p.  576 ;  Hayden  v.  Stone,  13  R.  I.  106  ;  Sot- 
tomayor  v.  DeBarros,  L.  R.  8  P.  D.  1 ;  Brook  v.  Brook,  9  H. 
L.  C\  193.     The  case  of  MiUiken  v.  Pratt,  125  Mass.  374,  has 
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not  been  followed :  Taylor  v.  Sharp,  18  S.  E.  Rep.  138.  Mere 
intention  to  remove  does  not  operate  to  change  an  existing 
domicile:  Dicey,  Domicile,  45,  75;  2  Parsons,  Cont.,  579; 
Udny  V.  Udny,  L.  R.,  1  Sc.  Ap.  449;  Bell  v.  Kennedy,  L.  R. 
1  Sc.  Ap.  307 ;  Cockrell  v.  Cockrell,  25  L.  J.  (Ch.)  730. 

The  married  woman's  Acts  were  not  intended  by  the  Legis- 
lature passing  them  to  have  any  extra-territorial  effect :  Lof tus 
V.  Bank,  133  Pa.  97 ;  Whitehurst's  Est.,  7  Pa.  C.  C.  12. 

A  reasonable  interpretation  of  the  law  of  comity  is  that  no 
community  shall  suffer  prejudice  by  its  comity :  2  Kent,  Com., 
458 ;  Add.  Cont.,  184 ;  Story,  Conf .  L.,  169.  It  is  a  question 
for  the  courts :  Edgerly  v.  Bush,  81  N.  Y.  199 ;  and  will  not 
be  enforced  against  their  settled  policy.  Our  policy  has  always 
been  to  protect  married  women  against  their  own  improvidence, 
as  well  as  the  improvidence  of  their  husbands :  Mahon  v. 
Gormley,  24  Pa.  82;  Schlosser's  Ap.,  58  Pa.  495;  Guyer  v. 
Harrison,  103  Pa.  480 ;  McConnell  v.  Lindsay,  131  Pa.  490. 

Neither  of  the  cases  cited  by  appellant  tend  in  any  way  to 
substantiate  his  position  that  the  courts  of  this  state  will  en- 
force a  contract  made  by  a  married  woman  out  'of  this  state, 
although  void  here. 

Opinion  by  Mr.  Justice  Williams,  July  13, 1892. 

The  defendants  are  and  were  at  the  date  of  the  bond  on 
which  this  judgment  was  entered  husband  and  wife.  In  the 
winter  of  1884-5  they  lived  in  this  state  near  Philadelphia. 
Desiring  to  remove  to  Delaware  they  visited  Dover  and  its 
vicinity  in  February  in  1885  in  search  of  a  suitable  farm  on 
which  to  make  their  home.  Among  the  farms  examined  by 
them  was  that  of  Baum  the  plaintiff,  from  whom  they  got  the 
price  and  terms  of  payment  at  which  he  would  sell.  They 
then  returned  to  their  home  near  Philadelphia;  but  H.  C. 
Birchall,  the  husband,  soon  after  returned  to  Dover  and  in  the 
name,  and  by  the  direction,  of  his  wife  made  a  contract  with 
Baum  for  his  farm  and  paid  one  hundred  dollars  hand-money 
upon  it.  It  was  to  be  closed  as  soon  as  the  title  papers  could 
be  conveniently  prepared,  pending  which  Birchall  came  back  to 
his  home  in  this  state.  Soon  after,  a  bond  and  mortgage  to 
secure  so  much  of  the  purchase  money  due  Baum  as  was  not 
to  be  paid  on  delivery  of  the  deed,  were  sent  by  mail  to  the 
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Birchalls  for  execution.  Both  instruments  were  duly  signed 
and  sealed  in  this  state,  after  which  Birchall  took  them,  to- 
gether with  his  wife's  check  for  five  thousand  dollars,  the 
amount  to  be  paid  in  hand,  and  went  to  Dover  to  meet  Baum 
and  complete  the  transaction.  He  received  the  deed  made  to 
his  wife,  delivered  for  her  the  check  for  five  thousand  dollars 
and  the  bond  and  mortgage  to  secure  the  balance  of  the  pur- 
chase money.  Soon  after,  the  Birchalls  removed  to  their  new 
home  and  continued  to  reside  on  the  farm  for  one  and  a  half 
years,  when  they  sold  it  subject  to  the  mortgage  and  returned 
to  this  state.  Their  vendee  did  not  pay  principal  or  interest 
upon  the  mortgage,  and,  as  the  result  of  legal  proceedings 
upon  it,  the  farm  was  brought  to  sale  by  the  sheriff.  The  pro- 
ceeds of  the  sale  were  not  enough  to  pay  the  mortgage  debt, 
and  this  judgment  was  entered  upon  the  bond  for  the  purpose 
of  collecting  from  Mrs.  Birchall,  in  this  state,  the  balance  still 
due  on  the  purchase  money  of  the  farm.  She  then  made  appli- 
cation to  open  it  on  the  ground  that  the  fact  of  her  having 
signed  the  bond  in  this  state  made  it  a  Pennsylvania  contract; 
and  that  because  of  her  disability  it  could  not  be  enforced 
against  her  except  as  to  the  land  of  which  it  was  part  of  the 
purchase  money.  The  court  below  so  held  and  the  correctness 
of  this  ruling  is  the  only  question  presented  by  this  appeal. 

If  it  be  conceded  that  the  bond  and  mortgage  were  executed 
in  this  state,  yet  it  appears  upon  their  face  that  they  were  to 
be  performed  in  the  state  of  Delaware,  and  the  general  rule  is 
that  in  such  cases  the  instrument  is  governed  as  to  its  validity, 
I  nature,  obligation  and  interpretation,  by  the  laws  of  the  place 
■  where  it  is  to  be  performed :  Story  on  the  Conflict  of  Laws, 
§280;  2  Kent's  Com.,  459.  Interest,  which  is  the  ordinary 
measure  of  compensation  for  delay  in  performance,  is  to  be 
computed  according  to  the  law  of  the  place  of  payment :  Brown 
V.  Camden  and  Atlantic  Railroad  Co.,  83  Pa.  316.  The  remedy 
and  the  effect  to  be  given  to  any  existing  disability  in  the  maker 
of  the  instrument  are  also  to  be  determined  by  the  law  of  the 
place  of  payment :  Hill  v.  Chase,  143  Mass.  129.  The  same 
rule  applies  where  the  contract  is  made  by  correspondence 
through  the  mails  or  by  telegraph.  Thus  it  was  held  that  if 
one  ordera  goods  from  another  state  by  mail,  which  are  sent 
by  a  carrier,  the  contract  is  made  where  the  order  is  received 
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and  the  goods  delivered  to  the  carrier  for  the  buyer ;  and  the 
law  of  that  state  will  govern  the  contract :  Milliken  v.  Pratt, 
125  Mass.  874.    The  courts  of  this  state  will  administer  in  such 
cases  the  lex  loci  contractus  as  against  one  under  disability : 
Evans  v.  Cleary,  125  Pa.  204.     But  this  case  stands  on  still 
stronger  ground.     Delivery  is  an  essential  part  of  the  execution  \ 
of  any  instrument.    It  is  not  enough  to  sign  and  seal  a  bond.  \ 
It  is  effectual  only  when  it  is  delivered  to  the  party  interested 
in  it,  or  to  some  one  for  him.    The  bond  might  have  been  signed 
wherever  it  was  most  convenient  for  the  obligor  to  give  atten- 
tion to  it,  but  it  was  an  ineffectual  and  useless  paper  until  de-  . 
livery  to  the  obligor.     The  delivery  was  made  in  Delaware 
where  it  was  to  be  performed.     It  was  made  a  binding  obliga-- 
tion,  its  execution  was  completed  in  that  state,  and  for  this 
further  reason  it  must  be  governed  by  the  laws  of  that  state. 

So  far  we  have  considered  the  instrument  as  a  contract  with- 
out regard  to  the  character  of  the  subject-matter ;  but,  upon 
looking  into  the  transaction  of  which  it  is  a  part,  we  learn  that 
it  is  a  contract  relating  to  real  property.  Now,  the  rule  relating 
to  such  contracts  has  been  well  settled  from  the  earliest  days  of 
the  English  common  law.  Real  property  cannot  attend  the 
person  of  the  owner  as  he  goes  from  one  jurisdiction  to  another.  * 
It  is  fixed,  immovable  and  necessarily  under  the  law  of  the 
place  where  it  lies.  Contracts  relating  to  it  must  therefore  i 
necessarily  be  governed  by  the  lex  rd  sitce :  Story  on  the  Con-  ■ 
flict  of  Laws,  424.  It  seems  that  the  law  of  the  state  where  * 
Baum^s  farm  was  located  makes  a  married  woman  personally 
liable  on  her  bond  given  for  property  bought  by  her.  Mrs. 
Birchall  went  there  to  look  at  and  treat  for  this  farm.  She 
contracted  for  it  through  her  husband  in  that  state.  She 
received  her  deed  and  delivered  her  money,  her  bond  and  mort- 
gage, in  complete  execution  of  her  contract  there  where  the 
land  was.  The  law  of  that  state  determines  the  effect  of  the 
conveyance  received  by  her,  and  of  the  bond  and  mortgage 
given  by  her  to  secure  the  purchase  price  of  the  land  she  bought. 
We  have  therefore  a  contract  made  and,  in  legal  effect,  deliv- 
ered in  Delaware ;  for  the  purchase  of  real  property  in  that 
state ;  upon  which  according  to  the  laws  of  that  state  the  de- 
fendant is  personally  liable  notwithstanding  her  coverture.  In 
passing  upon  it  here,  our  courts  will  secure  to  her  the  advan- 
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tages,  and  enforce  against  her  the  obligations  of  her  contract 
in  accordance  with  the  laws  of  that  state.     This  conclusion 
requires  us  to  reverse  the  order  of  the  court  below  opening 
the  judgment,  and  to  restore  it  to  the  records. 
The  order  is  reversed  and  set  aside  accordingly. 
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Buck  V.  Pennsylvania  R.  R.  Co.,  Appellant. 

[Marked  to  be  reported.] 

Common  carrier— Limited  liability — Negligence. 

The  carrier  of  goods  may  limit  his  liability,  except  as  against  his  own 
negligence ;  and  in  such  case  the  liability  depends  upon  the  proof  of  neg- 
ligence in  fact. 

Presumption  from  failure  to  explain  injury. 

If  no  explanation  is  given  as  to  how  the  injuiy  occurred,  a  presumption 
of  negligence  arises  which  is  sufficient  to  justify  a  recovery  in  cases  where 
there  is  no  other  proof  than  of  the  deliveiy  of  the  goods  to  the  carrier  in 
good  condition  and  their  arrival  at  the  point  of  destination  in  a  damaged 
condition. 

Presumption  qf  negligence  from  injurious  accident. 

The  mere  happening  of  an  injurious  accident  raises,  prima  facte,  a  pre- 
sumption of  negligence,  and  throws  upon  the  carrier  the  burden  of  proof 
that  it  did  not  exist. 

Proof  of  manner  of  injury  to  overcome  presumption. 

Where  there  is  proof  of  the  fact  of  the  injury  and  the  manner  of  its  oc- 
currence in  circumstances  which  did  not  import  negligence  on  the  part  of 
the  carrier,  there  is  no  liability  of  the  carrier,  whose  contract  was  for  a 
limited  liability  only,  except  upon  proof  of  negligence  as  an  inducing 
cause  of  the  injury ;  and  the  burden  of  making  such  proof  is  upon  the 
plaintiff.  ' 

Submission  of  case  to  jury. 

In  a  case  of  limited  liability  in  the  transportation  of  goods  of  a  fragile 
character,  the  evidence  showed  shipment  in  good  order  and  delivery  in 
bad  order,  and  that  the  goods  were  carefully  packed  and  there  was  no 
collision  or  wreck  in  the  course  of  transportation.  The  court,  while  leav- 
ing the  whole  case  to  the  jury  on  the  general  allegation  of  negligence, 
charged  them  that  unless  the  carrier  showed  how  the  accident  occurred, 
the  legal  presumption  arose  that  they  were  liable. 

Beld,  to  be  error,  as  it  would  tend  to  lead  the  jury  to  think  that  they 
must  find  for  the  plaintifif  unless  the  defendant  had  shown  distinctly  the 
actual  facts  and  circumstances  of  the  accident.  The  absence  of  such  dis- 
tinct proof  does  not  deprive  the  defendant  of  the  right  to  have  the  question 
of  negligence  considered  upon  all  the  testimony. 
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Fragile  goods— Evidence  to  rebut  presumption  of  negligence. 
Where  goods  are  of  so  fragile  a  character  that  they  are  liable  to  break 
even  from  careful  handling,  it  seems  that  such  fact  may  be  considered  by 
the  jury  as  evidence  to  rebut  the  presumption  of  negligence. 

Argued  April  18, 1892.  Appeal,  No.  41,  Jan.  T.,  1892,  from 
judgment  of  C.  P.  Clearfield  Co.,  Sept.  T.,  1890,  No.  356,  on 
verdict  for  plaintiffs,  in  assumpsit  for  the  value  of  goods  dam- 
aged in  transitu.  Before  Paxson,  C.  J.,  Sterrett,  Green, 
Williams,  McCollum,  Mitchell  and  Heydrick,  JJ. 

On  the  trial,  before  Krebs,  P.  J.,  the  evidence  was  to  the 
effect  that  Orr,  Painter  &  Co.  had  shipped  to  plaintiffs,  from 
Reading,  by  defendant  company,  six  stoves,  among  other 
things.  The  shipment  was  made  under  a  general  release 
which  stipulated  that,  because  of  the  fragile  character  of  the 
goods,  and,  in  consideration  of  the  reduced  rate,  the  carrier 
was  released  from  liability  for  loss  or  damage  by  transporta- 
tion, etc.  After  the  stoves  were  loaded  upon  the  cars  at  Read- 
ing, the  car  was  sealed  until  it  reached  Columbia,  when  it  was 
opened  for  the  purpose  of  transferring  the  goods  to  another 
car.  They  were  found  to  be  broken.  The  warehouse  fore- 
man testified  that  to  the  best  of  his  knowledge  the  stoves  were 
properly  stowed  in  the  car  and  cleated,  basing  his  knowledge 
upon  the  fact  that  he  had  inspected  all  the  cars  on  the  day 
shipment  was  made  and  that  they  cleated  all  stoves  when 
shipping.  He  also  testified  that  they  could  be  broken  even 
with  careful  handling.  The  car  was  identified  by  reference  to 
papers  and  books,  giving  its  number ;  and  the  conductors,  from 
the  conductor  of  the  shifting  engine,  who  received  it  from  the 
warehouse  foreman,  to  the  conductor  who  delivered  the  car  to 
Columbia,  testified  that  it  had  been  carefully  handled.  This 
testimony  fixed  the  length  of  time  that  the  car  was  actually  in 
the  hands  of  each  conductor,  as  compared  with  the  schedule 
time ;  the  number  of  stops ;  the  number  of  other  cars  in  the 
train ;  and  the  absence  of  shock  or  wreck.  The  conductor  of 
the  shifting  engine  testified  that  the  cars  came  to  the  station 
the  day  before  he  took  them  and  that  they  were  there  during 
the  afternoon,  night  and  forenoon,  until  12  o'clock,  when  he 
took  them. 
The  court  charged  the  jury  as  follows,  inter  alia : 
"  Now,  if  the  testimony  on  the  part  of  the  defendants  showed 
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how  this  accident  occurred,  how  this  breakage  occurred,  then 
the  burden  would  be  on  the  plaintiffs,  A.  C.  Buck  &  Co.,  to 
show  that  it  was  through  the  negligence  and  want  of  ordinary 
care  of  the  servants  and  employees  of  the  railroad  company ; 
but  that  does  not  arise,  and  that  burden  is  not  cast  on  the 
plaintiffs,  where  they  show  that  the  goods  were  delivered  to 
the  company  in  good  condition,  and  were  found  in  their  pos- 
session damaged  and  broken,  until  the  raili'oad  company  show 
in  some  way  and  give  some  explanation  of  how  the  damage 
arose.  [1]  •  •  •  • 

"  Where  the  company  shows  how  the  accident  occurs,  that 
is,  how  the  loss  occurs,  the  cause  of  the  loss  or  damage,  if  any, 
it  appearing  also  that  they  did  not  themselves  show  their  own 
negligence  and  their  own  want  of  sufficient  care,  then  the  bur- 
den is  cast  upon  the  plaintiff  claiming  the  damage  to  show  that 
it  was  through  the  want  of  care,  of  ordinary  care,  and  through 
the  negligence  of  the  servants  and  employees  of  the  company 
into  whose  possession  the  goods  were  delivered.  [2]  .... 

"  The  presumption  of  negligence  that  arises  against  a  bailee, 
such  as  the  Pennsylvania  railroad  company  was  in  tMs  case,  is 
where  there  is  no  explanation  of  how  the  accident^  how  the 
damage,  occurred.  Where  that  presumption  arises  in  the  first 
instance,  after  the  railroad  company  has  satisfied  your  minds 
as  to  how  this  accident  occurred,  then  that  presumption  against 
them  is  overcome,  and  the  burden  would  be  cast  upon  the 
plaintiff  to  show  that  it  was  through  the  want  of  care  and 
the  negligence  of  the  railroad  company's  employees  and  ser- 
vants. [3]  .... 

*'  So  we  take  it,  that  is  the  law  of  Pennsylvania  to-day,  and 
we  so  instruct  you,  that  if  the  defendant  company  in  this  case 
has  not  shown  by  the  testimony  how  this  accident  occurred,  in 
such  a  way  that  it  appears  to  have  been  without  fault  on  their 
part,  the  legal  presumption  that  arises  from  the  facts  that  the 
goods  were  put  in  their  possession  in  good  condition  and  found 
there  broken,  would  make  them  liable  for  the  damage  resulting 
from  this  injury.  Now  what  is  the  testimony  on  this  subject? 
On  the  part  of  the  company  they  have  called  a  number  of  wit- 
nesses here.  There  is  no  question  about  their  credibility. 
Their  testimony  bears  upon  its  face  the  impress  that  they  are 
telling  all  they  know  about  this  tmnsaction.     But  is  the  testi- 
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mony  satisfactory  to  you,  as  to  how  this  accident  occurred  ? 
Has  it  shown  how  it  occurred  ?  Because,  in  the  view  we  take 
of  the  law,  that  is  the  turning  point  in  this  case."  [4] 

" .  .  .  .  Now,  gentlemen  of  the  jury,  does  this  testimony 
show  you  or  satisfy  you  that  it  was  through  no  fault  of  the  de- 
fendant's employees  or  agents  or  through  no  fault  of  the  com- 
pany or  those  who  were  doing  its  work  ?  Because  that  is  the 
turning  point  in  the  case.  If  it  does,  then  there  can  be  no  re- 
covery on  the  part  of  the  plaintiff  in  this  case.  If  it  does  not, 
then  the  plaintiff  may  recover  for  the  amount  of  these  stoves 
less  the  freight." 

Defendant's  points,  with  answers,  were  as  follows,  inter  alia : 

^*  2.  In  such  case  the  burden  of  proof  of  negligence  is  upon 
the  plaintiff,  and  unless  the  proof  shows  actual  negligence 
there  can  be  no  recovery  and  the  verdict  must  be  for  the 
defendant.  Annoer:  I  cannot  affirm  that  point  as  stated 
without  qualification.  Should  you  find  that  these  goods  were 
delivered  to  the  railroad  company  at  its  station  in  the  city  of 
Reading,  and  to  its  servants  and  employees  there,  in  good  con- 
dition, and  were  found  in  their  possession  broken  and  damaged, 
as  I  understand  the  law,  the  legal  presumption  from  these  facts 
requires,  at  the  hands  of  the  defendants,  that  they  show  that 
the  accident  occurred  through  no  accident  of  theirs.  And  if 
they  cannot  show  this  in  such  a  way  that  it  could  not  be  at- 
tributed to  their  carelessness,  or  their  negligence,  as  if  some- 
body had  broken  into  the  car  against  their  will  while  in  the 
course  of  transit,  and  destroyed  these  goods,  or,  that  there  had 
been  a  collision  by  which  these  stoves  were  broken,  which  was 
unavoidable  on  their  part,  or  through  no  fault  of  their  servants 
or  employees,  or  that  some  other  line  which  they  might  have 
been  crossing  had  run  into  them  by  another  train,  or  that  there 
had  been  something  which  threw  these  cars  off  the  track,  these 
things  and  anything  like  them  would  have  cast  upon  the 
plaintiff  the  burden  of  showing  that  the  breakage  was  caused 
by  the  negligence  and  default  of  the  defendant.  [5] 

"  8.  The  facts  that  the  goods  were  in  good  condition  when 
received  by  the  defendant  at  Reading,  and  were  found  to  be 
broken  when  they  arrived  at  Columbia,  are  not  of  themselves 
evidence  sufficient  to  establish  negligence  on  the  part  of  the 
defendant ;  especially  is  this  so  in  view  of  the  fragile  character 
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of  the  goods  as  indicated  by  the  testimony,  and  as  recognized 
by  the  terms  of  the  said  release.  Answer :  We  decline  to  so 
instruct  you.  [6] 

"  4.  There  being  no  evidence  of  negligence  on  the  part  of 
the  defendant,  defendant  is  not  liable  and  the  verdict  must  be 
for  it.  Answer :  We  decline  to  so  instruct  you.  The  question 
whether  or  not  they  have  satisfied  the  jury  that  this  accident 
occurred  through  no  fault  of  theirs  is  upon  the  defendant  if 
the  jury  believe  that  the  goods  were  in  good  condition  when 
delivered  to  them,  and  they  have  not  accounted  for  this  acci- 
dent. [7] 

"  5.  If  the  court  refuse  to  instruct  as  requested  in  fourth 
point,  then :  It  appearing  by  such  evidence  as  was  in  the  power 
of  defendant  company  to  produce,  that  the  car  in  which  the 
goods  were  placed  was  inspected  and  found  in  safe  condition 
and  that  the  goods  were  safely  stowed  therein,  and  the  car 
was  transported  in  the  usual  manner  and  with  proper  care  to 
the  point  where  the  goods  were  found  to  be  broken,  and  there 
being  no  contradiction  of  this  proof,  there  can  be  no  recovery, 
and  the  verdict  must  be  for  the  defendant,  if  the  jury  believe 
this  testimony.  Answer :  We  decline  to  so  instruct  you,  gentle- 
men of  the  jury.  It  was,  we  think,  altogether  in  the  power  of 
the  defendant  to  have  shown  whether  or  not  other  goods  were 
in  the  car,  how  the  car  was  loaded  with  reference  to  other 
goods  and  these  stoves,  and  they  might  have  furnished  testi- 
mony upon  that  branch  of  the  case,  which  is  wanting  here. 
The  fact  that  conductors  received  the  goods  and  transported 
them  in  the  usual  way  does  not  relieve  the  company  from  ac- 
counting for  this  accident,  that  is,  from  showing  how  it  occur- 
red, and  that  it  was  through  no  fault  of  theirs."  [8] 

Errors  assigned  were  (1-4)  portions  of  charge  as  above, 
quoting  them:  and  (5-8)  answers  to  points,  quoting  points 
and  answers. 

Thomas  S,  Murray ^  with  him  Cyrus  Q-ordon^  for  appellant. 
— At  most,  this  was  a  case  for  the  jury.  Defendant  could 
not  show  time,  place  and  manner  of  injury,  as  to  goods  in  a  sealed 
car.  That  would  be  a  matter  of  inference  from  the  way  the 
car  was  handled  and  the  chai-acter  of  the  goods.  Such  inference 
is  for  the  jury.     The  instruction  of  the  court  required  proof  of 
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an  inevitable  accident,  or  of  the  specific  cause  of  the  accident. 
It  prevented  the  jury  from  finding  that,  without  negligence, 
the  breakage  may  have  occurred  in  consequence  of  the  fragile 
character  of  the  goods. 

The  burden  of  proving  negligence  is  on  the  bailor  and  proof 
merely  of  the  loss  is  not  sufficient  to  put  the  bailee  on  his  de- 
fence.    It  is  a  sufficient  defence,  in  the  first  instance,  if  the 
bailee  accounts  for  the  loss  in  a  way  not  implicating  himself 
in  negligence :  Farnham  v.  Camden  &  Amboy  R.  R.,  55  Pa. 
53.     But  silence  is  a  presumption  of  negligence  or  wilfulness : 
American  Exp.  Co.  v.  Sands,  55  Pa.  140.     See  also  Nat.  Line 
S.  S.  Co.  V.  Smart,  107  Pa.  492,  601.     That  the  onus  of  estab- 
lishing negligence  should  rest  upon  plaintifiF  is  a  proper  conse- 
quence of  the  power  to  limit  liability  by  a  special  contract : 
Pattereon  v.  Clyde,  67  Pa.  506.     The  case  of  Pittsburgh  Safe 
Dep.  Co.  V.  Pollock,  85  Pa.  391,  is  distinguished  from  Farnham 
V.  R.  R.,  by  the  fact  that  the  evidence  showed  the  bonds  were 
abstracted  by  some  one  entering  the  vault  and  opening  the  safe 
by  means  of  a  key.    The  presumption  of  want  of  ordinary  care 
was  thereby  created.    There  was  no  proof  of  how  the  loss  oc- 
curred, but  it  was  treated  as  wholly  a  question  for  the  jury. 
In  Adams  Exp.  Co.  v.  Holmes,  19  W.  N.  571,  there  was  no 
explanation  given  for  failure  to  deliver  the  goods.     In  N.  Y. 
Cent.  &  H.  R.  R.  R.  v.  Eby,  22  W.  N.  92,  there  was  no  proof 
by  defendant  except  that  the  car  started  safely  and  no  accident 
occurred.     A  refusal  to  direct  a  verdict  for  defendant  was  af- 
firmed.    The  question  of  negligence  was  for  the  jury.     In 
Phoenix  Pot  Works  v.  R.  R.,  139  Pa.  284,  plaintiff's  eWdence 
showed  that  they  themselves  packed  the  goods  in  a  certain 
way  and  that  such  goods  thus  packed  had  uniformly  carried 
safely.    A  refusal  to  direct  a  verdict  for  defendant  was  affirmed, 
as  the  facts  and  inferences  from  them  were  for  the  jury.     That 
case  was  much  stronger  on  its  facts  for  plaintiffs  than  our  case. 

Alamo  P.  MacLeod^  with  him  Walter  Barrett^  for  appellee. — 
Under  Farnham  v.  R.  R.,  55  Pa.  61 ;  and  Clark  &  Co.  v. 
Spence,  10  Watts,  337,  negligence  is  presumed  unless  defend- 
ant proves,  by  plain  proof,  how  the  loss  or  damage  occurred  or 
the  manner.  American  Exp.  Co.  v.  Sands,  55  Pa.  140,  says  the 
presumption  arises  if  defendant  gives  no  account  of  ^^  how  " 
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the  loss  occurred.     Logan  v.  Mathews,  6  Pa.  417,  says  the 
**  time,  place  and  manner  "  must  be  given. 

Pa.  R.  R.  V.  Miller,  87  Pa.  395,  held  that  the  giving  of  evi- 
dence by  the  defendant  did  not  ipso  facto  repel  the  presump- 
tion of  negligence.  There  no  explanation  was  given  of  how 
the  injury  was  done  until  the  trial.  This  court  held  that  in 
such  case,  there  was  still  a  presumption  of  negligence  which 
defendant  must  rebut.  This  applies  to  our  case  where  the 
court,  in  answer  to  defendant's  second  point,  indicates  the 
kind  of  proof  necessary  to  avail  defendant. 

The  mere  happening  of  an  injurious  accident  raises,  prima 
facie^  a  presumption  of  neglect :  Pa.  R.  R.  v.  Raiordon,  119  Pa. 
577 ;  Laing  v.  Colder,  8  Pa.  479. 

The  first  point  in  Phoenix  Pot  Works  v.  R.  R.,  189  Pa.  284, 
is  in  effect  the  same  as  defendant's  fifth  point  in  the  present 
case,  when  we  consider  the  two  cases  and  the  testimony  in  each 
case. 

Appellant  assumes  that  the  testimony  established  the  fact 
that  the  stoves  were  liable  to  break  from  careful  handling  and 
from  that  assumption  determines  that  the  evidence  proves  that 
they  were  carefully  handled  but  were  broken  in  a  sealed  car, 
and  it  cannot  be  determined  how  it  occurred  except  as  a  mat- 
ter of  inference  from  the  way  the  car  was  handled  and  the 
character  of  the  goods.  This  reasoning  shows  why  the  court's 
reply  to  defendant's  fifth  point,  referring  to  the  testimony  de- 
fendant might  have  furnished  but  did  not,  should  have  been 
afBrmed.  That  the  goods  were  carefully  handled  is  itself  an 
inference.  The  knowledge  of  the  witnesses  is  not  their  own 
personal  knowledge.  There  is  no  proof  that  the  stoves  were 
not  broken  before  the  car  was  sealed  or  after  the  car  was 
opened,  or  whether  they  were  in  the  same  position  when 
opened  as  when  sealed,  etc. 

The  fragile  character  of  the  goods  as  assumed  is  reasonable 
ground  for  presuming  negligence  because  of  the  failure  to  in- 
spect the  freight  at  the  time  of  each  conductor's  receipt  for 
the  car.  Ordinary  care  is  not  adequate  for  extraordinarily 
fragile  goods. 

In  Phoenix  Pot  Works  v.  R.  R.,  139  Pa.  284,  the  court  be- 
low went  further  than  in  our  case.  It  was  in  evidence  that 
the  goods  were  broken  by  being  shifted  and  the  court  said : 
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"  The  question  is  how  came  they  to  be  shifted  ?  "     How  the 
accident  occurred  is  the  law  applicable  to  such  cases. 

Failure  to  put  in  evidence  material  facts  is  not  sufficient 
reason  to  avoid  the  presumption  of  negligence. 

Opinion  by  Mb.  Justice  Gbben,  July  13, 1892. 

In  .the  main  the  learned  court  below  correctly  instructed  the 
jury  as  to  the  law  of  the  case,  and  in  certain  portions  of  the 
charge  the  question  of  the  defendant's  negligence  was  appar- 
ently left  to  the  jury  on  the  whole  testimony  affecting  that 
subject.  The  complaint,  however,  of  the  defendant  is  that  in 
certain  other  portions  of  the  charge  the  jury  were  wrongly  in- 
structed as  to  the  burden  of  proof,  and  were  told  that  unless 
the  defendant  proved  just  how  the  injury  to  the  stoves  was  in- 
flicted a  conclusive  presumption  of  negligence  arose,  ^'  and  the 
defendant  must  be  regarded  as  an  insurer  and  not  as  a  bailee 
for  hire  with  a  limited  liability  under  the  contract."  It  is  of 
course  not  disputed  under  our  decisions  that  the  carrier  of 
goods  may  limit  his  liability  except  as  against  his  own  negli- 
gence, and  in  that  event  the  liability  depends  upon  the  proof 
of  negligence  in  fact.  If  no  explanation  whatever  is  given  as 
to  how  the  injury  occurred  a  presumption  of  negligence  arises 
which  is  sufficient  to  justify  a  recovery  in  cases  where  there  is 
no  other  proof  than  of  the  delivery  of  the  goods  to  the  carrier 
in  good  condition,  and  their  arrival  at  the  point  of  destination 
in  a  damaged  condition.  Such  were  the  cases  of  the  Ameri- 
can Express  Co.  v.  Sands,  55  Pa.  140,  and  Grogan  &  Merz  v. 
Adams  Express  Co.,  114  Pa.  523.  On  the  other  hand  where 
there  is  proof  of  the  fact  of  the  injury  and  the  manner  of  its  oc- 
currence in  circumstances  which  did  not  import  negligence  of 
the  defendant,  there  is  no  liability  of  the  carrier  whose  contract 
was  for  a  limited  liability  only,  except  upon  proof  of  negligence 
as  an  inducing  cause  of  the  injury  and  the  burden  of  making 
such  proof  is  upon  the  plaintiff.  Such  are  the  cases  of  Fam- 
ham  V.  Camden  &  Amboy  R.  R.  Co.,  55  Pa.  53 ;  and  Patterson 
V.  Clyde,  67  Pa.  500. 

In  the  latter  of  these  cases  Mr.  Justice  Agnew  said,  speak- 
ing of  the  carrier :  "  When  he  has  shown  a  loss  within  the  ex- 
ception of  his  contract,  without  apparent  negligence,  he  has 
brought  himself  within  the  terms  of  his  bargain.  On  what 
Vol.  cl— 12 
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principle  is  that,  bargain  to  be  nullified  by  requiring  of  him  the 
production  of  that  evidence,  the  loss  or  difl&culty  of  obtaining 
which  was  the  very  reason  for  limiting  his  responsibility." 

In  that  case  the  ship  was  destroyed  by  a  fire  at  sea  with  all 
her  cargo  but  without  proof  as  to  the  manner  of 'the  accident 
and  it  was  held  there  was  no  liability  without  affirmative  proof 
•of  negligence  the  burden  of  which  rested  upon  the  plaintiff. 

In  the  case  of  Penna.  R.  R.  Co.  v.  Raiordon,  119  Pa.  577,  a 
right  of  recoveiy  also  was  denied  because  there  was  no  affirma- 
tive proof  of  negligence  given  by  the  plaintiff.  The  freight 
<;arried  was  a  horse  under  a  limited  liability  contract,  and  it 
was  shown  that  the  animal  was  in  good  condition  when  shipped 
but  was  found  dead  when  the  car  was  opened.  There  was  no 
proof  as  to  how  the  animal  died  but  there  was  proof  that  no  ac- 
cident happened  to  the  train  or  the  car  in  which  the  horse  was 
placed.  We  held  that  in  the  absence  of  proof  as  to  how  the 
horse  died  and  of  any  proof  of  negligence  by  the  defendant 
there  could  be  no  recovery.  Our  brother  Williams  said:  "  If 
for  any  reason  an  *  injurious  accident '  happens  to,  or  by  rea- 
son of,  that  which  the  carrier  provides  for  the  transportation, 
the  law,  which  imposes  the  exercise  of  the  utmost  care  upon 
him,  presumes  the  accident  to  be  due  to  the  want  of  that  care 
and  puts  upon  him  the  duty  of  successfully  relieving  himself 
from  that  presumption.  But  when  the  fact  of  an  *  injurious 
accident '  is  not  shown  to  exist,  the  presumption  which  arises 
from  it  cannot  be  inMoked  by  a  plaintiff."  We  held  that  in  the 
absence  of  any  proof  of  the  happening  of  an  accident  or  the 
negligence  of  the  carrier,  the  court  below  should  have  given  a 
binding  instruction  to  find  for  the  defendant. 

In  the  case  of  the  Phoenix  Pot  Works  v.  Railroad  Co.,  189 
Pa.  284,  which  was  very  like  the  present  case,  we  held  it  was 
for  the  jury  to  say  whether  upon  the  whole  testimony  the  in- 
jury to  the  freight  was  occasioned  by  the  negligence  of  the  de- 
fendant. There  was  proof  that  the  pots  were  carefully  packed,, 
and  that  there  was  no  collision  or  derailment  on  the  way. 
There  was  no  direct  testimony  as  to  how  the  injury  occurred 
or  of  any  specific  negligence  on  the  part  of  the  defendant. 
The  court  below  left  the  case  to  the  jury  sajring  to  them :  "  It 
is  for  you  to  say  whether  there  was  any  negligence  on  the  part 
of  the  railroad  company,''  and  we  affirmed  the  correctness  of 
this  direction. 
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Recurring  now  to  the  present  case  it  is  plain  that  it  was  for 
the  jury  to  say  upon  all  the  evidence  whether  the  defendant 
was  guilty  of  negligence  in  the  transportation  of  the  stoves 
which  resulted  in  their  injury.  We  think  the  charge  went 
rather  too  far  in  the  direction  of  instruction  that  the  defend- 
ant must  show  how  the  injury  was  occasioned,  implying  that 
the  very  circumstances  of  the  damage  must  be  proved  by  the 
defendant  in  order  to  relieve  themselves  of  the  charge  of  neg- 
ligence. There  can  be  no  doubt  that  the  fact  of  a  shipment 
in  good  order  and  a  delivery  in  bad  order  is  evidence  of  neg- 
ligence of  itself,  but  it  is  evidence  only  and  must  be  considered 
along  with  all  the  other  evidence  by  the  jury.  There  was 
evidence  that  the  stoves  were  carefully  packed  and  that  there 
was  no  kind  of  collision  or  accident  of  any  description  in  the 
course  of  the  transportation.  The  defendant  was  entitled  to 
the  benefit  of  this  proof  upon  their  general  allegation  of  due 
care  and  to  have  it  considered  by  the  jury  although  they  could 
not  or  did  not  prove  affirmatively  just  how  the  injury  was 
occasioned.  The  court  did  in  substance  leave  the  whole  case 
to  the  jury  on  the  general  allegation  of  negligence,  but  also 
instructed  them,  particularly  as  complained  of  in  the  fourth 
assignment,  that  unless  the  defen.dant  showed  how  the  acci- 
dent occurred,  the  legal  presumption  arose  that  they  were 
liable  for  the  damage.  The  effect  of  such  instruction  would 
naturally  be  to  lead  the  jury  to  believe  that  they  must  find  for 
the  plaintiff  unless  the  defendant  had  shown  distinctly  the 
actual  facts  and  circumstances  of  the  accident  to  the  stoves. 
This  of  course  might  be  entirely  impossible  and  yet  from  the 
other  facts  in  the  case  the  jury  might  be  satisfied  that  the 
stoves  were  not  injured  in  consequence  of  any  neglect  of  the 
defendant.  There  was  proof  that  the  stoves  were  exceedingly 
brittle  and  that  they  were  likely  to  break  upon  the  mere  hand- 
ling of  them  and  without  any  jarring  or  jolting  of  the  cars. 
If  notwithstanding  the  regular  and  entirely  careful  handling 
of  the  stoves  by  the  defendant,  they  were  liable  to  break  with- 
out any  negligence  of  the  defendant,  that  circumstance  might 
fairly  be  considered  by  the  jury  as  relieving  or  tending  to  re- 
lieve the  defendant  from  the  charge  of  negligence.  But  under 
the  charge  it  was  apparently  an  essential  prerequisite  to  free- 
dom from  an  imputation  of  negligence  that  the  defendant  must 
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show  the  actual  facts  and  circumstances  of  the  accident. 
While  such  proof  manifestly  does  impose  the  burden  of  proof 
of  negligence  upon  the  plaintiff,  if  it  shows  the  accident  oc- 
curred without  negligence  of  the  defendant,  it  seems  to  us  that 
its  absence  does  not  deprive  the  defendant  of  the  right  to  have 
the  question  of  negligence  considered  upon  all  the  testimony. 
These  views  impel  us  to  sustain  the  first  five  assignments  of 
error.  The  remaining  assignments  are  not  sustained. 
Judgment  reversed  and  new  venire  awarded. 


S=S         Ehrisman  v.  East  Harrisburg  City  Passenger  Railway 

Co.,  Appellant. 

[Marked  to  be  reported.] 

Contributory  negligenee — Street  railtoayB — Stop,  look  and  listen. 

It  is  the  duty  of  a  traveler,  about  to  drive  across  a  street  railway,  to 
stop,  look  and  listen  at  the  edge  of  the  track,  and  his  neglect  to  do  so 
if  negligence  per  se. 

In  the  case  of  steam  railroads,  a  question  sometimes  arises  as  to  the 
proper  place  to  stop,  look  and  listen.  Where  there  is  a  fair  doubt  upon 
this  question,  it  must  be  submitted  to  the  jury.  No  such  case  arises  in  the 
case  of  city  railways. 

In  this  case,  plaintiff  was  guilty  of  contributory  negligence  in  driving 
some  sixty  feet  along  the  track  before  crossing,  after  having  looked. 

Duties  of  street  car  companies  and  travelers. 

While  street  railways  have  not  an  exclusive  right  to  their  tracks,  their 
rights  are  superior  to  those  of  the  traveling  public.  Their  cars  have  the 
right  of  way  and  it  is  the  duty  of  the  citizen,  whether  on  foot  or  in  vehicles, 
to  give  unobstructed  passage  to  the  cars.  On  the  other  hand,  it  is  the 
duty  of  the  companies  to  see  that  their  motor-men  shall  be  on  the  alert, 
not  only  at  street  crossings  but  everywhere  upon  the  tracks  to  see  that 
citizens  are  not  run  down  and  injured :  Per  Paxson,  C.  J. 

Argued  May  80, 1892.  Appeal,  No.  10,  May  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  Dauphiil  Co.,  Jan.  T.,  1892, 
No.  812,  on  verdict  for  plaintiff,  in  trespass  for  personal 
injuries,  caused  by  the  alleged  negligence  of  defendant.  Be- 
fore Paxson,  C.  J.,  Green,  McCollum,  Mitchell  and  Hby- 
DBICK,  JJ. 

The  evidence  was  to  the  followiug  effect,  on  the  trial,  before 
SiMONTON,  P.  J. :  On  the  forenoon  of  a  clear  day  in  August, 
plaintiff  was  going  down  south  Second  street,  Harrisburg,  with 
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his  hoise  and  wagon  loaded  with  produce  and  truck.  The 
electric  street  railway  of  defendant  company  was  located  on 
this  street,  and  at  that  time  extended  to  Hanna  street,  about  a 
half  mile  below  Mulberry  street  About  800  feet  below 
Mulberry  street,  the  Reading  railroad  have  an  overhead  bridge, 
and  about  100  feet  below  the  bridge  the  street  railway  makes  a 
short  curve  to  the  west  into  Vine  street.  Immediately  beyond 
this  curve,  crossing  said  Second  street  diagonally,  are  several 
tracks  of  the  Pennsylvania  railroad,  over  which  were  passing 
and  repassing,  at  the  time,  two  engines  shifting  cars  into  sid- 
ings. Plaintiff  testified  that  seeing  that  he  could  not  go  on 
with  safety,  that  he  might  get  caught  between  the  shifting 
railroad  cars  and  the  street  car  at  the  curve,  he  determined  to 
pass  over  the  street  car  track  immediately  below  the  bridge,  to 
the  other  side  of  the  street,  and  there  tie  his  horse.  Before 
passing  under  the  bridge  he  leaned  out  of  the  side  of  the  front 
part  of  the  wagon  and  looked  up  Second  street  as  far  as  he 
could,  which  was  as  far  as  Mulberry  street,  a  distance  of  about 
800  feet  (the  foliage  of  the  overhanging  trees  preventing  a  more 
distant  view),  and  could  see  no  car ;  none  was  in  sight,  nor 
could  he  hear  any.  Plaintiff  testified  that  as  there  was  but  one 
car  running  on  that  branch  of  the  road  at  that  time,  he  thought 
the  car  was  beyond  the  curve,  and  might  come  out  of  Vine 
street  at  any  moment,  and  therefore,  having  looked  up,  he  now 
looked  downward  to  the  curve.  After  driving  on  about  60 
feet  he  turned  to  cross  the  tracks  obliquely.  When  his  horse 
was  fairly  on  the  track  he  heard  the  gong  but  kept  looking  for 
the  car  towards  Vine  street,  and  before  he  got  over  he  was 
struck  and  injured.  Plaintiff's  witnesses  estimated  that  the 
car  was  running  from  12  to  20  miles  per  hour.  The  evidence 
was  conflicting  as  to  the  distance  plaintiff  went  after  looking 
and  listening  before  he  tried  to  cross,  whether  he  could  have 
seen  the  car  when  he  looked,  how  far  he  could  see,  and  the 
rate  of  speed  and  the  time  within  which  the  car  ran  any  given 
distance. 

The  court  left  the  question  of  contributory  negligence  to  the 
jury,  saying,  inter  alia :  "  If  a  man  passing  along  a  street  rail- 
way track,  looks  up  the  track  and  does  not  see  a  car,  and  then 
drives  along  the  track  for  such  a  length  of  time  that  in  the 
ordinary  course  of  events,  with  a  car  running  at  an  ordinary 
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rate,  it  would  reach  the  point  where  he  does  undertake  to  cross, 
before,  or  just  at  the  time,  he  undertakes  to  cross,  he  is  negli- 
gent, he  is  not  acting  as  a  man  of  ordinary  prudence  would 
act.  If  he  looks  up  the  track,  however,  and  sees  a  certain  dis- 
tance, and  does  not  spend,  before  he  crosses  the  track,  enough 
time  for  a  car  to  reach  that  point,  running  at  as  high  a  rate  as 
he  is  bound  to  assume  it  may  be  running,  then  the  jury  might 
say  he  was  not  negligent ;  and  that  is  why  the  question  of  the 
rate  of  speed  the  car  was  running  enters  as  one  of  the  elements 
into  this  problem — the  question  of  the  rate  of  speed  the  car 
was  running,  the  question  of  the  time  the  plaintiff  took  after 
he  did  look  before  he  undertook  to  cross ;  and  those  are  mat- 
ters that  the  jury  must  consider  in  arriving  at  a  conclusion  in 
this  case." 

Plaintiff  presented  the  following  points,  inter  alia : 

"1.  If  plaintiff  was  injured  by  reason  of  the  reckless  and  too 
rapid  running  of  defendant's  cars,  and  plaintiff  acted  as  another 
ordinarj'  prudent  person  would  under  the  circumstance,  the  ver- 
dict must  be  for  plaintiff.  Answer :  That  is  affirmed,  gentlemen, 
with  the  qualification  that  is  not  stated  here  of  another  fact 
that  would  be  necessary  to  be  found,  and  that  was  that  the  in- 
jury resulted  to  him  from  the  too  rapid  running  of  the  defend- 
ant's cars.  [1] 

^^  4.  AH  the  circumstances  and  surroundings  must  be  taken 
into  consideration  in  determining  whether  there  was  contribu- 
tory negligence.     Answer:  That  is  correct.  [2] 

Defendant's  points,  which  were  refused,  were  as  follows: 

"  1.  It  clearly  appearing  by  the  affirmative  testimony  of  the 
plaintiff  that  he  drove  his  wagon  on  the  track  of  the  defendant 
immediately  in  front  of  the  moving  car,  he  was  guilty  of  con- 
tributory negligence,  and  cannot  recover  in  this  case.  [3] 

^^  2.  The  plaintiff  having  testified  that  he  did  not  look  before 
driving  across  the  railroad  track  (not  a  public  crossing),  was 
guilty  of  contributory  negligence,  and  even  if  he  did  look  when 
sixty  feet  away  from  the  place  he  attempted  to  cross,  would 
not  be  relieved  from  the  negligence  aforesaid,  and  the  verdict 
must  be  for  the  defendant.  [4] 

"  8.  The  plaintiff  was  well  acquainted  with  the  locality  and 
track  at  that  place.  He  knew  there  was  no  public  crossing 
there.     Hence,  the  greater  reason  that  he  should  exercise  the 
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utmost  care  and  caution  by  looking  and  listening  before  un- 
dertaking to  cross.  His  own  evidence  shows  that  he  did  not 
look  for  sixty  feet  before  he  made  the  turn,  and  that  the  street 
was  free  from  all  obstruction.  If  he  had  looked  and  listened, 
the  accident  could  not  have  happened.  It  was  his  plain  duty 
to  have  done  this  before  driving  upon  the  track,  and  the  de- 
fendant is  entitled  to  an  unqualified  instruction  that  the  plaint- 
iff cannot  recover  in  this  case.  [5] 

"  4.  The  failure  to  stop,  look  and  listen,  before  crossing  a 
railroad  track,  is  negligence  in  law.  As  the  plaintiff's  evidence 
shows  tliat  he  violated  this  unbending  rule  the  verdict  must  be 
for  the  defendant.  [6] 

"  5.  No  circumstances  have  been  proved  in  this  case  excus- 
ing the  negligence  by  the  plaintiff  in  omitting  to  obey  the  re- 
quirement of  the  law.  His  omission  was  not  merely  evidence 
of  negligence,  but  negligence  per  8e.  [7] 

"  6.  The  plaintiff  having  been  warned  of  the  approach  of 
the  car  by  the  usual  signals,  and  having  neglected  the  warn- 
ings, cannot  recover.  [8] 

"  7.  Upon  the  uncontradicted  evidence,  and  the  whole  evi- 
dence in  the  case,  the  verdict  must  be  for  the  defendant."  [9] 

Verdict  for  plaintiff  for  $1,500.  A  motion  for  a  new  trial 
was  overruled,  in  an  opinion,  by  the  court  below,  saying  that 
the  case  was  a  close  one.  Judgment  was  entered  on  the  verdict, 
whereupon  defendant  appealed. 

Errors  assigned  were  (1-9)  answers  to  points,  quoting  them 
as  above. 

L.  W.  JSdlly  with  him  Francis  Jordan^  Charles  L.  Bailey ^ 
Jr.^  Robert  Snodgrass  and  Samuel  J,  M.  McCarrell^  for  ap- 
pellant.— Plaintiff's  evidence  showed  a  clear  case  of  contrib- 
utory negligence.  While  he  testified  that  he  looked  at  a  point 
60  feet  from  the  place  of  the  accident,  it  is  plain  from  the  un- 
contradicted evidence  that  he  could  not  have  looked  where  he 
said  he  did  or  he  would  have  seen  the  car.  But  it  was  his 
duty  to  look  immediately  before  driving  on  the  track,  especially 
80  as  it  was  not  a  crossing.  There  was  no  conflict  of  evidence 
on  this  point.     There  was  then  nothing  for  a  jury. 

Failure  to  stop  immediately  before  crossing  is  negligence 
ftr  se :  Beale  v.  R.  R.,  73  Pa.  504 ;  so  is  a  heedless  glance : 
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Warner  v.  People's  St.  Ry.,  141  Pa.  615.  One  must  remain 
until  the  view  is  clear :  Kraus  v.  R.  R.,  139  Pa.  272.  Evidence 
that  he  stopped,  looked  and  listened  will  not  avail  if  it  also 
shows  that  he  walked  in  front  of  a  moving  locomotive  :  Blight 
V.  R.  R.,  148  Pa.  10 ;  Busby  v.  Phila.  Traction  Co.,  126  Pa. 
669 ;  Hauser  v.  R.  R.,  1  Adv.-  R.  886. 

The  reason  for  the  rule  applies  with  force  to  street  cars.  It 
has  been  so  applied  in  Carson  v.  St.  Ry.,  1  Adv.  R.  106; 
Thomas  v.  Citizens  Pass.  Ry.,  182  Pa.  664.  See,  also,  Ash  v. 
R.  R.,  1  Adv.  R.  476.  The  rule  is  impoitant  to  the  traveling 
public  ;  it  amounts  to  nothing,  is  a  snare  instead  of  a  protec- 
tion, if  not  applied  in  a  case  like  this. 

Where  the  evidence  is  insuflScient  to  warrant  a  verdict  for 
plaintiff  it  is  the  duty  of  the  court  to  say  so :  Patterson,  Ry. 
Ac.  L.,  pages  454-6,  citing  many  cases.  See,  also,  R.  R.  v. 
Aiken,  20  Pitts.  L.  J.  182. 

C.  H,  Bergner^  with  him  Tryon  H,  Edwards  and  J.  C.  Dur- 
hin^  for  appellant. — There  is  no  rule  of  law  which  fixes  the  dis- 
tance from  the  place  of  crossing  at  which  one  must  stop  and 
look  nor  a  time  before  crossing  when  one  must  listen.  If  such 
a  rule  were  made,  it  would  destroy  the  correctness  of  the  per- 
fect definition  of  negligence  as  given  in  P.  W.  &  B.  R.  R.  v. 
Stinger,  78  Pa.  225,  per  Paxson,  C.  J. :  "  Negligence  is  the 
absence  of  care  according  to  circumstances."  The  court  below 
left  it  to  the  jury  as  to  whether,  in  consideration  of  the  circum- 
stances and  surroundings,  the  plaintiff  acted  with  that  degree 
of  care  that  a  prudent  man  ought  to  exercise.  As  it  was 
plaintiff's  duty  to  look  and  listen,  he  ought  to  have  done  so 
where  he  could  have  done  it  in  an  effectual  manner.  If  he 
had  waited  until  he  got  under  the  bridge,  a  train  might  have 
been  passing  with  so  much  noise  that  he  would  not  be  able  to 
hear  the  street  car,  if  one  was  coming,  and  his  Yiox&Q  would 
have  been  so  uneasy  from  the  noise  that  he  could  not  have 
looked  out  with  safety,  and  he  therefore  did  what  a  prudent 
man  should  do,  viz. :  look  and  listen  before  entering  under  the 
bridge.  It  is  evident  and  mathematically  incontrovertible 
that  if  defendant  had  run  its  car  at  a  rate  of  even  eleven  miles 
an  hour,  the  car  would  have  been  426  feet  away  when  plaintiff 
was   crossing  the  track.      Was  plaintiff  bound  to  anticipate 
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such  a  reckless  rate  of  speed  on  a  public  thoroughfare  in  a  good 
sized  city  ?  This  court  has  said  not,  in  Reeves  y.  R.  R.,  30  Pa. 
463. 

Where  there  is  any  doubt  of  the  negligence  of  the  deceased, 
it  is  error  to  direct  judgment  of  nonsuit:  MoNeal  v.  Ry.,  181 
Pa.  184. 

Whether  or  not  in  a  given  case  plaintifiE  has  stopped  to  look 
and  listen  at  the  best  place  is  necessarily  a  question  of  fact  for 
the  jury :  Ellis  v.  Lake  Shore  Exp.  Co.,  188  Pa.  506, 616-22. 

Opinion  by  Mr.  Chief  Justice  Paxson,  July  13, 1892. 

On  the  26th  of  August,  1891,  the  plaintiff  was  driving  a 
one  horse  market-wagon  along  Second  street  in  the  city  of 
Harrisburg.  In  attempting  to  cross  the  defendant  company's 
road  upon  this  street,  his  wagon  was  struck  by  a  moving  car, 
causing  the  injury  for  which  this  suit  was  brought.  He  was  driv- 
ing down  the  street  in  the  same  direction  as  the  car,  and,  when 
about  fifty  or  sixty  feet  from  the  track,  according  to  his  tes- 
timony, he  looked  out  but  did  not  see  a  car  coming.  He  then 
drove  his  horse,  to  use  his  own  expression,  " caticornered " 
across  the  track,  and  without  looking  out  again  before  he 
crossed  it.  When  seen  by  the  motor-man  in  charge  of  the  car, 
his  wagon  was  moving  in  the  same  direction,  and  the  accident 
was  evidently  caused  by  pulling  his  horse  directly  across  the 
track  in  front  of  the  car. 

The  degree  of  care  requisite  to  be  observed  in  crossing  the 
track  of  a  steam  railroad  has  been  the  subject  of  repeated  de- 
cisions. In  Railroad  Company  v.  Beale,  78  Pa.  604,  it  was 
held  to  be  the  duty  of  the  traveler  to  stop,  look  and  listen  be- 
fore crossing  the  track.  The  rule  was  declared  to  be  an  un- 
bending one,  and  a  failure  to  observe  it  is  negligence  per  %e. 
The  doctrine  of  this  case  was  much  criticised  at  the  time,  but 
is  now  generally  accepted  as  the  law  in  this  country.  Subse- 
quent reflection  and  experience  have  only  strengthened  our 
view  of  its  wisdom.  We  have  no  doubt  that  in  many  instances 
it  has  been  the  means  of  saving  human  life.  If  strictly  ob- 
served, accidents  at  railroad  crossings  would  be  as  rare  as  they 
are  now  frequent.  No  rule,  however  wise,  can  avert  the  con- 
sequences resulting  from  negligence. 

The  large  increase  of  street  railways  in  our  cities  and  large 
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towns  within  the  last  few  years,  while  it  has  added  greatly  to 
the  convenience  of  the  citizens,  has  also  added  another  element 
of  danger.  It  is  therefore  necessary  to  define  nearly  as  may 
be  the  relative  duties  of  street  car  companies,  and  citizens  at 
street  crossings,  or  other  places. 

There  is  this  distinction  to  be  observed  between  steam  rail- 
roads and  street  railways.  In  the  case  of  the  former,  they  have 
the  exclusive  right  to  the  use  of  their  tracks  at  all  times  and 
for  all  purposes,  except  at  road  crossings.  Street  railways  have 
not  this  exclusive  right.  Their  tracks  are  used  in  common  by 
their  cars  and  the  traveling  public.  While  this  common  use 
is  conceded,  and  is  unavoidable  in  towns  and  cities,  the  rail- 
way companies  and  the  public  have  not  equal  rights.  Those 
of  the  railway  companies  are  superior.  Their  cars  have  the 
right  of  way,  and  it  is  the  duty  of  the  citizen,  whether  on  foot 
or  in  vehicles,  to  give  unobstructed  passage  to  the  cars.  This 
results  from  two  reasons ;  first,  the  fact  that  the  car  cannot 
turn  out,  or  leave  its  track,  and  secondly  for  the  convenience 
and  accommodation  of  the  public.  These  companies  have  been 
chartered  for  the  reason  in  part,  at  least,  that  they  are  a  public 
accommodation.  The  convenience  of  an  individual,  who  seeks 
to  cross  one  of  their  tracks,  must  give  way  to  the  convenience 
of  the  public.  It  would  be  unreasonable  that  a  car-load  of  pas- 
sengers should  be  delayed  by  the  unnecessary  obstruction  of 
the  track  by  a  passing  vehicle.  On  the  other  hand,  it  is  the 
duty  of  the  companies  to  see  that  theii*  motor-men  shall  be  on 
the  alert,  not  only  at  street  crossings,  but  everywhere  upon  the 
tracks,  to  see  that  citizens  are  not  run  down  and  injured. 

The  rule  to  stop,  look  and  listen  is  applicable  in  part,  at 
least,  to  crossing  street  railways.  A  person  driving  a  vehicle 
has  but  to  use  his  eyes  to  avoid  such  accidents.  There  is  no 
danger,  as  in  the  case  of  steam  roads,  of  stopping  a  horse  at 
the  very  edge  of  the  track.  When,  therefore,  a  citizen  attempts 
to  cross  such  track,  it  is  his  duty  when  he  reaches  it  to  look  in 
both  directions  for  an  approaching  car.  It  very  rarely,  if  it 
ever  happens,  that  the  street  is  so  obstiucted  that  the  car  may 
not  be  seen  as  the  citizen  approaches  the  track.  It  is  his  duty 
to  look  at  that  point,  and  if  there  is  any  obstruction,  to  listen, 
and  his  neglect  to  do  so  is  negligence  per  ae.  This  is  an  un- 
bending rule  to  be  observed  at  all  times,  and  under  all  circum- 
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stances.  In  the  case  of  steam  roads,  a  question  sometimes 
arises  as  to  the  proper  place  to  stop,  look  and  listen.  Where 
there  is  a  fair  doubt  upon  this  question,  we  have  held  that  it 
must  be  submitted  to  a  jury.  But  no  such  case  arises  in  the 
case  of  city  railways.  If  the  citizen  looks  just  before  he  crosses, 
he  avoids  all  danger  of  accident. 

Applying  these  principles  to  the  case  in  hand,  it  is  manifest 
the  plaintiff  was  guilty  o*f  contributory  negligence.  He  never 
looked  in  the  direction  of  the  approaching  car  at  the  time  he 
turned  the  head  of  his  horse  across  the  track.  When  he  did 
look  he  was  fifty  or  sixty  feet  away  with  a  loaded  wagon,  and 
his  horse  walking  slowly.  Moreover  he  did  not  cross  directly, 
but  in  an  oblique  direction,  which  would  add  considerably  to, 
the  time  of  crossing.  During  that  period  an  electric  car  would 
travel  a  considerable  distance.  The  conductor  may  not  have 
anticipated  that  the  plaintiJEE  would  attempt  to  cross  the  track 
immediately  in  front  of  his  car.  Be  that  as  it  may,  and  con- 
ceding the  negligence  of  the  company,  the  contributory  neg- 
ligence of  the  plaintiff  was  so  palpable  that  the  court  below 
should  have  so  declared  it  as  a  matter  of  law,  and  instructed 
the  jury  to  find  for  the  defendant. 

Judgment  reversed. 

[See,  also,  the  next  case.] 


Wheelahan  v.  Phila.  Traction  Co.,  Appellant. 

Contributory  negligence — Street  railway — Stopf  look  and  listen. 

It  is  the  duty  of  one  about  to  drive  a  vehicle  across  the  tracks  of  a  street 

passenger  railway,  to  stop,  look  and  listen  just  before  reaching  the  tracks, 

and  the  failure  to  do  so  is  negligence  per  se. 
In  this  case  plaintiff  was  negligent  in  not  leaning  forward  in  his  wagon 

80  as  to  get  an  unobstructed  view,  the  hood  to  his  wagon  preventing  a 

view  further  than  twenty-five  or  thirty  feet. 

Argued  Jan.  8, 1892.  Appeal,  No.  403,  Jan.  T.,  1891,  by  de- 
fendant, from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1890,  No.  180,  on  verdict  for  plaintiff  in  trespass  for  personal 
injuries  caused  by  alleged  negligence  of  defendant.  Before 
Paxson,  C.  J.,  Stbbrett,  Greek,  McCollum,  Mitchell 
and  Heydbigk,  JJ. 
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The  facts  as  they  appeared  at  the  trial,  before  Bbbgy,  J.,  are 
stated  substantially  in  the  opinion  of  the  Supreme  court.  A 
witness  for  plaintiff  testified  that  when  plaintiff  was  fifteen  or 
twenty  feet  from  the  track,  the  motor  car  was  half  a  square 
away. 

The  court  refused  to  give  binding  instructions  for  defend- 
ant. Verdict  for  plaintiff  for  $868.75,  and  judgment  thereon, 
whereupon  defendant  appealed. 

Error  assigned  was  refusal  of  binding  instructions,  quoting 
the  point. 

Thomas  Learning^  for  appellant. — The  plaintiff  was  clearly 
guilty  of  contributory  negligence  in  driving  a  heavy  wagon  at 
right  angles  to  the  path  of  a  rapidly  approaching  cable  car 
loaded  with  passengers  without  taking  the  trouble  to  lean  for- 
ward so  as  to  command  a  view  of  the  street :  Warner  v.  People 
Pass.  R.  R.,  141  Pa.  616 ;  Thomas  v.  Citizens  Pass.  Ry.,  182 
Pa.  504 ;  Buzby  v.  Trac.  Co.,  126  Pa.  559. 

The  argument  of  appellant  that  if  the  courts  held  failure  to 
look  for  an  approaching  car  when  about  to  cross  a  cable  track 
to  be  contributory  negligence  per  «e,  without  reference  to  the 
distance  or  speed  of  the  appoaching  car,  it  would  amount  to  a 
reductio  ad  absurdum  if  the  train  as  a  matter  of  fact  happened 
to  be  two  blocks  off,  is  answered  by  the  fact  that  under  such 
circumstances,  no  accident  would  happen  and  there  being  no 
defendant  or  negligence  there  would  be  no  contributory  negli- 
gence. In  other  words,  if  a  man  crosses  a  cable  track  without 
looking  when  the  train  is  approaching,  he  does  a  negligent  act, 
but  as  no  accident  happens  and  he  charges  no  one  else  with 
negligence  he  cannot  himself  be  a  contributor  to  a  possible  re- 
sult which  has  never  occurred.  Whereas  if  when  he  crosses 
without  looking,  a  car  is  approaching  which  strikes  him  and  he 
subsequently  endeavor  to  charge  its  owner  with  negligence,  then 
his  own  negligence  immediately  becomes  a  contributory  one  to 
the  result  which  did  follow,  to  wit,  the  injury.  In  Beale  v.  P. 
R  R.  Co.,  73  Pa.  504,  the  same  argument  was  submitted 
by  plaintiff  below,  but  the  court  answered  that  the  fact  of 
collision  showed  the  necessity  there  was  for  care. 

N,  DuBois  Miller^  with  him  Biddle  ^  Wardy  for  appellee. — 
When  the  plaintiff  was  within  fifteen  feet  of  the  track,  the 
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car  was  half  a  square  away  and  it  was  under  these  oircum- 
stances  that  the  plaintiff  drove  on;  when  he  had  actually 
nearly  crossed  the  track,  the  car,  coming  at  full  speed  without 
slowing  up  and  no  bell  being  rung,  ran  into  the  wagon.  Long 
before  the  car  had  reached  the  intersection,  the  wagon  was  on 
the  track  and  even  if  plaintiff  had  seen  the  car  half  a  square 
away,  he  would  have  been  justified  in  continuing  on  his  course, 
for  he  had  the  right  to  assume  that  the  rules  of  the  road  would 
be  observed  by  the  car.  The  accident  occurred  at  a  street 
crossing,  a  point  where  ordinary  care  was  required  to  be  exer- 
cised by  both :  Schmidt  v.  McGill,  120  Pa.  405.  On  approach- 
ing a  crossing,  it  is  the  duty  of  a  driver  or  gripman  of  a  street 
car  to  slow  up :  Girard  Coll.  P.  R.  R.  v.  Middleton,  8  W.  N. 
486.  The  ordinary  speed  of  a  car  ought  to  be  checked  at 
every  street  crossing.  The  driver  should  be  looking  before 
him  and  never  allow  his  attention  to  be  diverted  :  West  Phila. 
Pass.  Ry.  v.  Mulhair,  6  W.  N.  508.  The  drivers  of  street  cars 
owe  the  same  measure  of  duty  to  other  passengers,  as  the 
drivers  of  other  vehicles,  subject  only  to  the  limitation  under 
which  they  are  placed  by  the  fact  of  their  running  on  the 
tracks:  Unger  v.  42d  Street  R.  R.,  51  N.  Y.  497;  Pendleton 
St.  Ry.  Co.  V.  Shires,  18  Ohio  St.  255.  The  plaintiff  had  a  right 
to  assume  that  the  gripman  would  slacken  his  speed  and  was 
under  no  obligation  to  take  precautions  against  extraordinary 
danger,  due  only  to  a  failure  to  perform  that  duty :  Reeves  v. 
D.  L.  &  W.  R.  R.  Co.,  80  Pa.  454 ;  P.  &  R.  R.  R.  v.  HummeU, 
44  Pa.  375. 

The  true  test  in  this  case  is  whether  the  plaintiff,  knowing 
the  law  governing  the  duty  of  the  gripman,  and  seeing  the  car 
where  it  was,  would  have  been  justified  as  a  reasonable  and 
prudent  man  in  crossing  the  street.  If  so,  then  even  admit- 
ting that  he  was  negligent  in  not  looking  up  the  street  ^ny  far- 
ther than  he  did,  that  would  not  be  contributory  negligence 
in  this  case.  Contributory  negligence  which  precludes  recov- 
ery, is  that  only  which  actually  is  the  cause  of  the  accident. 
If  the  negligence  of  the  plaintiff,  no  matter  how  great  it  may 
have  been,  was  not  the  causa  catisans  of  the  injury,  it  is  not 
contributory  qtta  the  action,  and  is  no  bar  to  recovery :  Creed  v. 
Pa.  R-  R.,  86  Pa.  189;  Baughman  v.  R.  R.,  92  Pa.  885 ;  Gould 
V.  McKenna,  86  Pa.  802,  Mentz  v.  2d  Ave.  R.  R.,  8  Abb. 
Ap.  274. 
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The  cases  relied  upon  by  appellants  were  instances  of  injury 
to  pedestrians  who  are  admittedly  bound  to  exercise  greater 
caution  than  drivers.  In  Warner's  case,  plaintiff  was  walk- 
ing along  the  track  between  two  snow  banks,  a  place  where 
he  had  no  right  to  be.  In  Thomas's  case,  plaintiff  attempted 
to  cut  across  the  track  in  front  of  an  approahing  car,  not  at  a 
street  crossing,  but  in  the  middle  of  the  square. 

If  the  rule  of  "  stop,  look  and  listen,"  a  rule  peculiar  to 
Pennsylvania,  is  to  be  applied  to  every  street  crossing,  the  busi- 
ness of  the  city  will  be  brought  to  a  practical  stand-still. 

Opinion  by  Mr.  Chiep  Justice  Paxson,  July  13, 1892. 

This  case  is  ruled  by  Ehrisman  v.  East  Harrisburg  City  Pas- 
senger Railway  Co.,  decided  herewith.  [The  preceding  case.] 
The  plaintiff,  in  attempting  to  cross  the  track  of  the  defend- 
ant company  on  Seventh  street,  with  his  horses  and  wagon,  was 
struck  by  a  passing  car,  which  caused  the  injury  for  which  this 
suit  was  brought.  There  was  a  hood  to  his  wagon,  which  con- 
fined his  view  to  twenty-five  or  thirty  feet  on  each  side.  When 
he  reached  the  crossing  stones  on  the  east  side  of  Seventh  street, 
he  looked  up  and  down  as  far  as  the  hood  permitted,  about 
twenty-five  or  thirty  feet,  but  no  further.  Had  he  leaned  for- 
ward, he  would  have  had  an  unobstructed  view  of  the  street, 
and  would  have  seen  the  car.  His  failure  to  do  so  was  negli- 
gence per  se.  As  these  facts  appeared  from  his  own  testimony, 
he  should  have  been  nonsuited  below.  The  same  rule  was 
held  in  Thomas  v.  Citizens  Passenger  Railway,  182  Pa.  604. 

Judgment  reversed. 


McCormick,  Appellant,  v.  Fayette  Co. 

EmolumenU  of  office — Nature  of— Contract. 

Emoluments  of  office  are  not  in  the  nature  of  a  contract  and  so  pro- 
tected by  the  bill  of  rights  and  the  federal  constitution  ;  and  they  may  be 
reduced  by  the  legislature  at  will  unless  specially  protected. 

Sherlff^Boarding  prisoners — Allowance — Power  qf  court. 

The  Act  of  Feb.  14,  1867,  P.  L.  199,  providing  that  sherife  in  certain 

counties  **  shall  be  entitled  to  the  sum  not  exceeding  fifty  cents  per  day 

for  boarding  each  and  every  prisoner  confined  in  the  jail  of  said  county,** 

is  in  pari  materia  with  the  Act  of  April  11, 1856,  P.  L.  814,  providing  tiuU 
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sheriffs  shall  receive  such  allowance  for  boarding  prisoners  as  may  be 
fixed  by  court,  not  exceeding  twenty-five  cents  per  day  for  each  prisoner, 
and  is  to  be  construed  with  it  as  granting  to  the  sheriffs  such  sums  not  ex- 
ceeding fifty  cents  as  may  be  allowed  by  the  court. 

Constitution — Art.  8.  5€c.l8 — Changing  emoluments  cf  office. 

Article  m,  §  13,  of  the  constitution,  prohibiting  any  law  from  increas- 
ing or  diminishing  the  salary  or  emoluments  of  any  public  officer  after 
his  election  or  appointment,  does  not  take  away  the  power  of  the  court  to 
change  the  emoluments  of  the  sheriff  under  the  Act  of  Feb.  14,  1867. 
Tliat  section  is  a  limitation  upon  the  power  of  the  legislature  alone.  Bald- 
win V.  Phila.,  99  Pa.  164,  applied. 

Argued  May  11,  1892.  Appeal,  No.  2,  July  T.,  1892,  by 
plaintifiE,  from  judgment  of  C.  P.  Fayette  Co.,  Sept.  T.,  1891, 
No.  352,  'on  verdict  for  defendant,  in  assumpsit  by  sheriff 
against  the  county  to  recover  for  board  of  prisoners.  Before 
PAXSOifr,  C.  J.,  Gbbbn,  Williams,  Mitchbll  and  Hby- 
DBICK,  JJ. 

The  evidence  was  to  the  following  effect,  on  the  trial,  before 
EwiNO,  J. :  At  the  general  election  held  in  November,  1889, 
the  plaintiff  was  elected  sheriff  of  Fayette  county,  and  entered 
upon  the  duties  of  his  office  the  first  Monday  of  January,  1890, 
to  serve  three  years.  Among  his  duties  as  sheriff  was  that  of 
boarding  the  prisoners  confined  in  the  county  jail.  At  the 
time  of  his  election  the  compensation  for  this  was  fifty  cents 
per  day  for  each  prisoner,  having  been  fixed  by  order  of  court 
at  that  rate  on  May  31, 1889,  under  the  Act  of  April  11,  1856, 
and  the  special  Act  of  Feb.  14,  1867.  The  plaintiff  was  regu- 
larly paid  by  the  county  commissioners  at  the  rate  of  fifty 
cents  until  June,  1891.  At  No.  189  of  March  sessions,  1891, 
the  commissioners  of  Fayette  county  presented  a  petition  to 
the  quarter  sessions  praying  for  a  reduction  of  the  allowance 
to  the  sheriff  for  boarding  prisoners.  A  rule  was  granted, 
testimony  taken  and,  on  June  20, 1891,  an  order  was  made  re- 
ducing the  sheriff's  compensation  for  boarding  prisoners  to 
forty  cents  per  day.  The  commissioners  refusing  to  pay  more 
than  that  thereafter,  this  suit  was  brought  to  recover  the  dif- 
ference between  forty  and  fifty  cents. 

Defendant  offered  in  evidence  the  record  of  the  proceedings 
reducing  the  rate  for  boarding  prisoners,  being  the  petition 
above  mentioned  and  the  order.  Objected  to  as  incompetent 
and  irrelevant.     Objection  overruled  and  bill  sealed.  [1] 
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The  court  thereupon  directed  a  verdict  for  defendant.  [2] 
Verdict  for  defendant  and  judgment  thereon;   whereupon 

plaintiff  appealed. 

Error%  asdgned  were  (1)  admission  of  evidence,  quoting 

the  bill  of  exception  and  order  of  court  but  not  the  petition ; 

and  (2)  the  instruction  for  defendant,  quoting  it. 

D.  W.  McDonaldy  with  him  Edward  CampbeU^  for  appel- 
lant, cited,  art.  ni,  §  18,  Const. ;  Apple  v.  Crawford  Co., 
105  Pa.  300;  PeeUng  v.  York  Co.,  113  Pa.  108. 

W.  G.  Ghuiler  and  M.  M.  Cochran^  for  appellee,  not  heard, 
cited  Baldwin  v.  Phila.,  99  Pa.  170 ;  Crawford  Co.  v.  Nash, 
99  Pa.  263. 

Opinion  by  Mr.  Justice  Hetdbick,  July  18, 1892. 

By  Act  of  April  11,  1856,  it  is  provided  "  That  the  sheriffs 
of  the  several  counties  of  this  commonwealth,  excepting  the 
counties  of  Allegheny  and  Philadelphia,  to  whom  are  commit- 
ted the  custody  of  prisoners,  shall  hereafter  receive  such  allow- 
ance for  boarding  said  prisoners  as  may  be  fixed  by  the  courts 
of  quarter  sessions  of  the  respective  counties,  not  exceeding 
twenty-five  cents  per  day  for  each  prisoner."  And  by  Act  of 
February  14, 1867,  it  was  enacted  "  That  from  and  after  the 
first  day  of  January,  1867,  the  sherifiEs  of  Northampton,  Fayette 
and  Carbon  counties  shall  be  entitled  to  the  sum  not  exceed- 
ing fifty  cents  per  day  for  boarding  each  and  every  prisoner 
confined  in  the  jail  of  said  county."  The  latter  Act  being  in 
pari  materia  with  the  former,  is  to  be  construed  with  it,  and 
as  granting  to  the  sheriffs  of  the  respective  counties  such  sums, 
not  exceeding  fifty  cents  per  day  for  each  prisoner,  as  may  be 
allowed  by  the  courts  of  quarter  sessions  thereof.  The  terms 
in  which  the  grant  is  made  to  the  sheriffs  imply  that  it  is  not 
to  be  a  fixed  sum  for  each  prisoner  for  all  time  or  for  an  en- 
tire  official  term,  but  that  the  court  is  to  retain  control  over 
the  subject,  and  allow  from  time  to  time  such  sums  not  exceed- 
ing the  limit  set  by  the  legislature  as  under  all  circumstances 
should  seem  reasonable.  And  the  industry  of  counsel  has  not 
discovered  that  the  Act  was  otherwise  construed  by  any  of 
the  courts  before  the  adoption  of  the  constitution  of  1878,  nor 
could  a  different  construction  be  supported  by  analogy.  Un- 
der the  former  constitution  it  was  held  that  the  annexation  of 


Digitized  by 


Google 


Paj  Mccormick  v.  fayette  co.  193 

1892.]  Opinion  of  the  Court— Syllabi. 

emoluments  to  an  office  was  not  in  the  nature  of  a  contract 
and  80  protected  as  well  by  the  bill  of  rights  as  by  the  federal 
constitution,  but  that  the  legislature  might  at  will  diminish 
the  salaries  of  all  public  officers  except  the  governor  and  judges 
which  were  specially  protected :  Butler  v.  Commonwealth,  10 
Howard,  402.  And  upon  the  same  principle  it  was  held  in 
Commonwealth  v.  Bacon,  6  S.  &  R.  322,  that  an  ordinance  of 
city  councils  reducing  the  salary  of  a  mayor  after  the  commence- 
ment of  his  term  of  office  was  valid.  The  reasons  upon  which 
the  judgments  in  these  cases  were  rested  fully  sustain  the  order 
of  the  court  of  quarter  sessions  of  Fayette  county  reducing  the 
allowance  to  the  appellant  for  boarding  prisoners  unless  the  con- 
stitution of  1873  has  abridged  or  taken  away  the  power  under 
which  that  order  was  made. 

Section  13  of  article  m  of  that  instrument  is  relied  upon  as 
taking  away  the  power  of  the  court  to  change  the  emoluments 
of  the  sheriff  of  Fayette  county  after  his  election.  But  that 
section  is  a  limitation  upon  the  power  of  the  legislature,  and 
upon  that  alone.  This  would  be  apparent  from  its  place  in 
the  constitution  if  the  words  were  of  doubtful  import,  but  they 
are  not.  The  language  is :  ^^  No  law  shall  extend  the  term  of 
any  public  officer  or  increase  or  diminish  his  salary  or  emolu- 
ments after  his  election  or  appointment."  The  word  "  law," 
as  was  said  in  Baldwin  v.  City  of  Philadelphia,  99  Pa.  164, 
has  a  fixed  and  definite  meaning,  and  as  here  used  applies  only 
to  Acts  of  the  legislature.  Hence  this  section  does  not  impair 
the  power  which  had  been  conferred  upon  the  courts  of  quar- 
ter sessions  at  the  time  of  the  adoption  of  the  constitution. 

It  follows,  therefore,  that  the  judgment  must  be  affirmed 


Perry  Co.  R.  R.  Extension  Co.  v.  Newport  &  Sherman's 
Valley  R.  R.  Co.,  Appellant. 

[Marked  to  be  reported.] 

Bailroads — CroaHng,  one  by  another,  at  grade — Act,  1849. 

The  general  railroad  Act  of  Feb.  19,  1849,  P.  L.  83,  giving  a  general 
authority  to  lay  out  and  construct  a  railroad  between  designated  termini, 
confers  the  right  to  cross  the  tracks  of  another  company,  by  necessary 
implication,  when  absolutely  necessary  to  carry  out  the  grant  of  the 
franchise. 

Vol.  cl— 18 
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Necessity  for  crossing,  character  qf^Act,  1871. 

The  Act  of  June  19,  1871,  P.  L.  1360,  providing  that  the  court  shall 
**  ascertain  and  define  the  mode  of  crossing  which  will  inflict  the  least 
practical  injury  upon  the  rights  of  the  road  which  is  intended  to  be  crossed, 
and  if  in  the  judgment  of  the  court  it  is  reasonably  practicable  to  avoid  a 
grade  crossing,  they  shall  by  their  process  prevent  a  crossing  at  grade," 
construed  in  accordance  with  our  present  surroundings,  should  be  held  to 
prevent  all  grade  crossings  except  in  case  of  imperious  necessity.  And  the 
necessity  must  not  be  of  its  own  creation,  as  by  locating  the  line  in  one 
place  when  another  route  is  practicable. 

The  fact  that  the  capital  of  a  i-ailroad  is  limited  is  not  sufficient  reason 
to  justify  a  grade  crossing ;  nor  that  the  road  is  a  local  road  through  a 
sparsely  settled  country,  with  a  limited  amount  of  business  and  but  few 
trains. 

Modification  cf  Act  cf  1868  by  Act  cj  1871. 

The  Act  of  April  4,  1868,  giving  niilroad  companies  the  right  to  cross 
at  grade  the  tracks  of  any  other  mlroad,  is  modified  by  the  Act  of  1871, 
the  purpose  of  the  latter  Act  being  the  protection  of  the  rights  of  the  pub- 
lic and  prior  corporations. 

Constitution — Art,  xvn,  «ec.  1. 

Article  xvn,  §  1,  of  the  constitution,  providing  that  every  railroad 
company  shall  have  the  right,  with  its  road,  to  intersect,  connect  with  or 
cross  any  other  railroad,  does  not  refer  to  or  authorize  grade  crossings ; 
and  a  decree  preventing  a  grade  crossing  does  not  conflict  with  this  pro- 
vision of  the  constitution. 

Argued  May  24, 1892.  Appeal,  No.  52,  July  T.,  1892,  by 
defendant  from  decree  of  C.  P.  Perry  Co.,  Jan.  T.,  1892,  No. 
22,  in  equity,  authorizing  plaintiff  company  to  cross  the  tracks 
of  defendant  company  at  grade.  Before  Paxson,  C.  J.,  Ster- 
EETT,  Geebn,  Williams,  McCollum  and  Mitchell,  J  J. 

The  facts  as  found  by  the  master,  Alexander  F.  Thompson, 
suflBciently  appear  in  the  opinion  of  the  Supreme  Court.  The 
master,  holding,  as  matter  of  law,  that  plaintiff  was  the  sole 
judge  of  the  right  to  cross  the  tracks  of  defendant  company, 
recommended  a  decree  regulating  the  mode  of  crossing.  The 
court,  McPherson,  J.,  of  the  12th  judicial  district,  specially- 
presiding,  entered  a  decree. 

Errors  asaiffned^  inter  alia^  were  the  above  finding  of  law, 
quoting  it. 

William  H.  Spongier  and  George  F.  Baer^  for  appellant. — 
The  Act  of  Feb.  19,  1849,  §10,  P.  L.  88,  gave  a  general 
authority  to  construct  a  railroad  between  termini.     The  right 
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to  cross  the  tracks  of  another  company  arises  by  necessaiy  im- 
plication when  the  points  cannot  be  reached  in  any  other  man- 
ner: Mills,  Era.  Domain,  §46;  Lewis,  Em.  Domain,  §§267, 
270,  276;  Housatonic  R.  R.  v.  R.  R.,  118  Mass.  391 ;  Prov.  & 
Wor.  R.  R.  V.  R.  R.,  138  Mass.  277 ;  Buffalo  City,  68  N.  Y. 
167-75.  Latitudinal  and  longitudinal  occupation  are  both 
founded  on  necessity,  the  necessity  being  more  obvious  in  one 
case  than  another :  Springfield  v.  Conn.  River  R.  R.,  4  Cush. 
68.  See  also  Lewis  v.  Germantown,  etc.,  R.  R.,  16  Phila.  608. 
Such  crossing  is  a  taking  and  can  be  justified  only  by  actual 
necessity :  Rohrer,  Railroads,  284 ;  Little  Miami,  etc.,  R.  R.  v. 
Dayton,  23  Ohio  610;  Rochester  Water  Comrs.,  66  N.  J. 
418 ;  14  A.  &  E.  R.  R.  Rep.  76,  note  by  Lawrence  Lewis. 

The  Act  of  April  4, 1868,  §  10,  intended  to  enact  in  expi'ess 
terms  what  theretofore  existed  by  necessary  implication.  If 
it  was  not  this,  it  was  even  more  contracted — simply  to  men- 
tion the  right  by  way  of  introduction  to  the  regulations  enacted 
in  the  same  section  under  the  police  power  of  the  state.  This 
court  has  stated  the  object  of  the  Act,  in  harmony  with  this 
interpretation,  in  Edgewood  R.  R.  Co.'s  Ap.,  79  Pa.  269. 

The  Act  of  June  19, 1871,  shows  this  to  be  the  propej  inter- 
pretation, as  the  at^tempt  to  confine  grade  crossings  to  cases 
where  no  other  kind  is  reasonably  practicable  would  be  inconsis- 
tent if  a  road  could  cross  where  it  is  not  actually  necessary  to 
cross  at  all.  The  Act  of  1871  further  empowered  the  court  to 
decide  upon  the  validity  of  a  claim  of  right  to  cross :  Edge- 
wood  R.  R.  Co.'s  Ap.,  79  Pa.  269.  The  purpose  of  the  Act 
was  to  see  that  no  unnecessary  injury  shall  be  perpetrated  on 
the  road  crossed,  and  that  grade  crossings  shall  be  prevented 
when  reasonably  practicable  :  Pitts.  &  Connelsville  R.  R.  v.  R. 
R.,  77  Pa.  186.  Surely  this  does  not  mean  that  the  court  is 
powerless  to  decide  whether  there  is  a  necessity  to  cross  at  all. 

Section  10  of  the  Act  of  1868,  providing  that  companies 
formed  under  that  Act  "  shall  have  the  right "  to  cross  other 
roads  at  grade,  is  to  be  read  with  its  antecedents.  Similar  lan- 
guage in  the  Act  of  Congress  of  March  8, 1875,  U.  S.  Stat. 
1874-5,  p.  482,  was  construed  as  we  contend,  in  R.  R.  v.  Ail- 
ing, 9  Otto,  463 ;  Denver  &  Rio  Grande  R.  R.  v.  R.  R.,  14  A. 
&  E.  R.  R.  Cas.  83. 

Art.  17,  §  1,  of  the  constitution,  does  not  change  the  policy 
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of  the  law  as  embodied  in  the  Act  of  1871 :  N.  C.  Ry.  Co.'s 
Ap.,  108  Pa.  621.  A  similar  clause  in  the  constitution  of. 
Texas  was  construed  in  M.,  K.  &  T.  R.  R.  v.  R.  R.,  10  Fed.  R.  497, 
audit  was  held  that  a  paramount  necessity  must  exist. 

Our  own  cases  all  sustain  our  contention:  Market  St.  Pass. 
Ry.  V.  Ry.,  10  Phila.  48 ;  Lewis  v.  R.  R.,  89  Leg.  Int.  28 ;  Pa. 
R.  R.  Co.'s  Ap.,  98  Pa.  150;  Pittsburgh  Junction  R.  R.  Co.'s 
Ap.,  122  Pa.  531 ;  Sharon  Ry.  Co.'s  Ap.,  122  Pa.  545. 

The  cases  relied  upon  by  appellee  apply  to  contests  as  to  the 
rights  of  private  property  and  not  property  already  dedicated 
to  public  use.  Private  property  is  subject  to  the  free  choice  of 
corporations  with  right  of  eminent  domain,,  but  the  rule  with 
public  property  is  the  very  opposite.  There  must  be  an  ex- 
press grant  or  necessary  implication. 

The  right  to  cross  does  not  depend  upon  financial  ability — 
or  the  poorer  a  company  the  more  right  she  has  to  interfere 
with  the  franchises  of  the  older  company. 

If  the  sovereign  power  here  claimed  exists  with  a  board  of 
directors  of  a  railroad  it  is  time  it  was  known.  Such  claim 
was  strongly  repudiated  in  St.  Paul  &  N.  P.  R.  R.,  30  A.  &  E. 
R.  R.^as.  294. 

B.  F,  Junkin  and  Charles  A.  Bamett^  with  them  James  W. 
ShulU  for  appellee. — ^The  Act  of  Feb.  19, 1849,  confers  power 
on  directors  to  locate  their  road  as  they  may  deem  expedient, 
with  the  exceptions  named.  The  Act  of  1868  expressly  granted 
the  right  to  cross  others'  railroads.  The  Act  of  1871  provided 
for  the  regulations  of  the  mode  of  such  crossings,  of  necessity 
recognizing  an  existing  right  to  cross.  And  finally  the  con- 
stitution provides  that  "  every  railroad  company  shall  have  the 
right."  If  construction  were  required  for  such  language  it  is 
to  be  found  in  the  following  cases :  Anspach  v.  Mahanoy  & 
Broad  Mountain  R.  R.,  5  Phila.  492 ;  Clarke  v.  Bridge  Co., 
41  Pa.  160 ;  N.  Y.  &  L.  E.  R.  R.  v.  Young,  83  Pa.  182 ;  Cleve- 
land &  Pittsb.  R.  R.  V.  Speer,  56  Pa.  334 ;  Williamsport  R.  R. 
V.  R.  R.,  141  Pa.  415;  Struthers  v.  R.  R.,  87  Pa.  282;  Pitts- 
burgh Junction  R.  R.  Co.'s  Ap.,  122  Pa.  529 ;  Northern  Cent. 
R.  R.  Co.'s  Ap.,  108  Pa.  628 ;  Groff  v.  Turnpike,  144  Pa.  157. 

The  constitution  declaring  that  "All  railroads  and  canals 
shall  be  public  highways,"  one  railroad  has  as  much  right  to 
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oroes  another  as  it  has  to  cross  a  public  road,  or  public  roads 
have  to  cross  a  railroad,  or  to  cross  each  other ;  the  mode  of 
crossing  only  is  subject  to  regulation  by  the  courts. 

The  law  of  eminent  domain  is  inapplicable.  The  process  for 
acquiring  the  exclusive  possession  of  land  for  right  of  way  is 
very  different  from  the  legislation  regulating  the  mode  in 
which  crossings  shall  be  made.  The  latter  is  a  general  police 
regulation  by  statute  of  special  franchises  derived  through  the 
delegated  power  of  eminent  domain.  The  right  of  one  railroad 
to  cross  another  is  necessary  to  the  prosperity  of  the  state :  Chi- 
cago &  Allen  R.  R.  v.  R.  R.,  105  111.  389 ;  14  A.  &  E.  R.  R. 
Cas.  62. 

Opinion  by  Mb.  Chiep  Justice  Paxson,  July  13, 1892. 

This  was  a  case  of  grade  crossing.  The  Newport  &  Sher- 
man^s  Valley  Railroad  Company,  appellant,  was  incorporated 
on  the  Slst  day  of  July,  1890,  to  construct  and  operate  a  nar- 
row gauge  railroad  from  Newport  to  New  Germantown, 
Perry  county,  Pa.,  a  distance  of  thirty  miles,  and  had  con- 
structed its  road,  and  had  the  same  in  operation,  as  far  as 
Loysville,  an  intermediate  point  along  its  line,  prior  to  the 
time  when  the  Perry  County  Railroad  Extension  Company 
obtained  its  charter.  The  latter  company  was  incorporated  to 
construct  and  operate  a  standard  gauge  road  from  Bloomfield 
to  Landisburg  with  a  branch  to  Loysville,  all  of  which  points 
are  in  the  county  of  Perry,  and  all  of  them  lying  south,  or  to 
one  side  of  the  line  of  the  Newport  &  Sherman's  Valley  Rail- 
road. It  has  so  located  its  road  as  to  cross  the  road  of  the 
Newport  &  Sheiman's  Valley  Railroad  Company,  and  then  re- 
cross  it  at  a  distance  of  about  four  miles,  thus  making  a  loop. 
It  claims  the  right  to  construct  both  crossings  at  grade. 

The  appellant  denied  the  right  to  cross  at  grade,  and  this 
bill  was  filed  in  the  court  below  by  the  appellee  to  restrain 
appellant  from  interfering  with  such  crossing.  The  learned 
court  below  sustained  the  bill  filed  by  the  appellee,  decreed  a 
grade  crossing  upon  certain  conditions,  and  enjoined  the  appel- 
lant from  interfering  with  it.  From  this  decree  the  latter 
entered  an  appeal. 

It  is  a  mistake  to  suppose  that  a  railroad  company,  chartered 
under  the  Act  of  1868  and  its  supplements,  has  an  absolute 
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right  to  cross  the  line  of  a  senior  railroad  at  grade.  The  Act 
of  the  19th  of  February,  1849,  P.  L.  88,  entitled  "  An  Act 
Regelating  Railroad  Companies,"  contains  no  express  authority 
for  crossing  the  tracks  of  another  company.  It  gives  a  general 
authority  to  lay  out  and  construct  a  railroad  between  designated 
termini.  It  follows  that  the  ri^t  to  cross,  when  absolutely 
necessary,  follows  by  necessary  implication,  otherwise  the  grant, 
in  some  instances,  would  entirely  fail,  as,  for  instance,  where 
another  railroad  lies  between  its  termini.  In  such  case,  if  it 
could  not  cross,  it  could  not  build  its  road. 

The  6th  section  of  the  Act  of  1868,  under  which  the  appel- 
lee was  incorporated,  provides :  "  And  said  corporations  thus 
created,  shall  be  entitled  to  exercise  all  the  rights,  powers  and 
privileges  ....  of  the  Act  regulating  railroad  companies, 
approved  on  the  19th  day  of  February,  1849,  and  the  several 
supplements  thereto,  as  fully  and  as  effectually  as  if  said 
powers  were  specially  incorporated  in  said  charter."  And  the 
10th  section  provides  that:  "Companies  formed  under  the 
provisions  of  this  Act  shall  have  the  right  to  construct  roads  so 
as  to  cross  at  grade  the  track  or  tracks  of  any  other  railroad  in 
this  commonwealth." 

The  object  for  which  the  Act  of  1868  wad  passed  is  unmis- 
takable. It  was  to  vest  in  voluntary  associations  of  individ- 
uals under  definite,  uniform  and  general  rules,  power  which 
had  previously  been  given,  only  by  special  Acts  of  incorpora- 
tion :  Edgewood  Railroad  Company's  Appeal,  79  Pa.  267.  The 
appellee  contends  that  under  this  Act  it  has  the  absolute  right 
to  cross  the  track  of  any  other  railroad  at  grade,  and  that  the 
nine  men,  or  more,  who  obtained  the  charter,  are  the  absolute 
judges  of  the  location  of  their  road,  as  well  as  of  the  necessity 
of  crossing  at  grade.  We  need  not  speculate  as  to  how  this 
might  have  been,  had  the  Act  in  question  not  been  supple- 
mented by  subsequent  legislation.  The  legislature,  however, 
w{U5  quick  to  see  that  to  permit  any  nine  men,  who  saw  proper 
to  obtain  a  charter  under  the  general  railroad  law,  to  cross  and 
re-cross  the  line  of  another  railroad  at  their  will  and  pleasure, 
might  be  productive  of  disastrous  consequences.  They  there- 
fore enacted  the  Act  of  the  19th  of  June,  1871,  P.  L.  1360,  the 
2d  section  of  which  provides  :  "  When  such  legal  proceedings 
relate  to  crossings  of  lines  of  railroads  by  other  railroads,  it 
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shall  be  the  duty  of  courts  of  equity  of  this  commonwealth  to 
ascertain  and  define,  by  their  decree,  the  mode  of  such  cross- 
ing which  will  inflict  the  least  practical  injury  upon  the  rights 
of  the  company  owning  the  road  which  is  intended  to  be 
crossed ;  and  if  in  the  judgment  of  such  court  it  is  reasonably 
practical  to  avoid  a  grade  crossing,  they  shall  by  their  process 
prevent  a  crossing  at  grade." 

In  addition  to  the  legislation  referred  to,  the  appellee  invokes 
section  1,  of  article  17,  of  the  constitution,  as  authority  for 
crossing  at  grade.  The  section  referred  to  is  as  follows : 
^^  Every  railroad  company  shall  have  the  right,  with  its  road, 
to  intersect,  connect  with,  or  cross  any  other  railroad."  It  is 
sufficient  to  dismiss  this  section,  with  the  remark  that  it  does 
not  refer  to,  or  authorize  grade  crossings.  It  was  doubtless 
passed  to  prevent  railroad  companies,  occupying  particular 
portions  of  territory,  from  interfering  with  the  development  of 
other  sections,  by  unreasonably  preventing  a  crossing.  A  de- 
cree preventing  a  grade  crossing  does  not  conflict  with  this 
provision^of  the  constitution. 

We  must  consider  the  legislation  bearing  upon  this  subject 
as  a  whole,  and  the  Acts  of  1849  and  1868,  before  referred  to, 
as  modified  by  the  Act  of  1871.  The  latter  Act  does  not  put 
the  rights  of  the  company,  desiring  to  cross  the  railioad  of  an- 
other, on  a  level  with  the  rights  of  that  company,  but  man- 
ifestly declares  them  to  be  secondary.  Two  thoughts  are 
clearly  expressed  in  this  statute,  the  one,  that  no  unnecessary 
injury  shall  be  perpetrated  on  the  road  sought  to  be  crossed ; 
the  other,  that  crossings  at  grade  shall  be  prevented  whenever 
they  can  reasonably  be  avoided:  Pittsburgh  &  Connelsville 
Railroad  Co.  v.  The  South  West  Railroad  Co.,  77  Pa.  173. 
In  that  case  we  held  that  the  Act  of  1868  did  not  give  a  rail- 
road corporation  an  arbitrary  right  to  cross  another  railroad, 
regardless  of  the  rights  of  the  corporation  injured,  and  the  safety 
of  the  public ;  and  that  the  intent  of  the  Act  of  1871  is  to  dis- 
courage grade  crossings,  involving  danger  to  the  public,  as 
well  as  injury  to  the  company,  whose  road  is  crossed.  A  de- 
cree was  entered,  prohibiting  a  crossing  at  grade.  Just  here  we 
will  supplement  the  decision  of  that  case  by  saying  that  the 
time  for  grade  crossings  in  this  state  has  passed.  They  ought 
not  to  be  permitted,  except  in  case  of  imperious  necessity. 
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They  admittedly  involve  great  danger  to  life  and  property. 
In  the  earlier  period  of  railroads  this  danger  was  overlooked  or, 
at  least,  disregarded.  The  desire  of  the  people  for  this  species 
of  improvements,  tended  to  close  their  eyes  to  the  dangers  in- 
volved. The  traffic  then  upon  railroads  was  comparatively 
light,  and  trains  ran  at  long  intervals.  The  rapid  development 
of  the  country,  the  enormous  growth  in  wealth,  population  and 
business,  has  materially  changed  the  relations  of  railroads  to  the 
public  and  to  each  other.  The  result  is  that  we  now  see  rail- 
road companies  and  municipalities  spending  enormous  sums 
of  money  in  coiTecting  the  defects  of  earlier  railroad  construc- 
tion, and  especially  in  avoiding  grade  crossings.  We  must, 
therefore,  construe  the  Act  of  1871  in  accordance  with  our  pres- 
ent surroundings. 

The  appellee  contends  that  it  ought  to  be  permitted  to  cross 
at  grade,  because  its  capital  is  only  $100,000,  and  to  avoid 
such  crossing,  would  require  more  money  than  its  means  will 
permit ;  and  also,  that  it  is  a  local  road  through  a  sparsely  set- 
tled country,  with  but  a  limited  amount  of  business  and  but  few 
trains.  In  regard  to  the  last  objection,  it  is  sufficient  to  say 
that  it  is  our  duty  to  anticipate  the  future.  A  railroad  which 
is  now  of  small  importance,  by  the  changes  and  combinations 
constantly  taking  place  between  railroad  companies,  may  at 
any  time  become  an  important,  if  not  a  trunk  road.  An  evil 
of  this  description,  when  once  fastened  upon  a  railroad,  becomes 
a  fixture  for  all  time.  If  it  is  to  be  avoided  at  all,  it  must  be 
done  now. 

The  fact  that  the  capital  of  the  appellee  is  limited,  is  not  a 
sufficient  reason  to  justify  a  grade  crossing.  Otherwise,  a  rail- 
road company  without  capital,  or  a  sufficient  capital  to  build  it 
properly,  would  have  higher  rights  in  this  respect  than  a  com- 
pany with  abundant  means.  A  railroad  company  will  not  be 
permitted  to  interfere  with  the  franchises  of  another  railroad 
company,  merely  to  avoid  expense:  Pennsylvania  Railroad 
Company's  Appeal,  93  Pa.  150  ;  Pittsburgh  Junction  Railroad 
Company's  Appeal,  122  Id.  531 ;  Sherman  Company's  Appeal, 
Id.  545. 

The  evidence  in  the  case  abundantly  shows  that  the  appellee 
might  have  located  its  road  upon  a  reasonably  inexpensive  and 
practicable  route  south  of  the  appellant's  road.     The  cost  of 
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the  re-location  of  their  road  upon  'this  route,  involving  the 
tearing  up  and  abandoning  of  a  portion  of  track,  already  built, 
would  cost  about  $20,000,  according  to  the  finding  of  the 
master.  It  also  appears  that,  if  constructed  upon  this  route,  it 
would  reach  all  the  objective  points,  and  get  all  the  business 
that  it  would  upon  the  line  adopted.  While  the  learned  mas- 
ter heard  the  testimony  upon  this  point,  he  held  that  it  wad 
irrelevant  and  immaterial,  ^^  for  the  reason  that  the  plaintiff, 
having,  without  caprice,  and  according  to  the  best  judgment, 
honestiy  selected,  laid  out  and  adopted  its  route,  and  graded  the 
same,  had  a  right  to  construct  and  operate  its  road  upon  the 
same,  even  if  it  did  cross  defendant's  track  at  two  places,  be- 
cause this  was  a  right  clearly  given  to  it,  by  the  several  Acts  of 
Assembly  of  Pennsylvania,  to  wit :  the  Acts  of  10th  of  Feb- 
ruary, 1849,  4th  of  April,  1868,  and  19th  of  June,  1871 ;  also 
article  17,  section  1,  of  the  Constitution  of  Pennslyvania  of 
1874." 

The  master  further  finds :  "  That  it  is  not  practicable  for 
the  plaintiff  company,  with  its  tracks  to  cross  or  pass  over  the 
defendant  company's  tracks  at  the  two  proposed  crossings,  or  at 
any  other  points  either  below  gp:ade  or  above  grade,  because  of 
the  steep  grades  of  both  of  said  roads  at  the  points  of  the 
proposed  crossing  of  David  Tressler's  farm,  and  w^hich  would 
necessitate  the  expenditure  of  about  $40,000,  as  is  shown  by 
the  undisputed  testimony  in  this  case,  which  is  almost  one 
half  of  the  authorized  capital  stock  of  this  company." 

If  we  concede  that  it  is  not  practicable  to  construct  an  over- 
head crossing  by  reason  of  the  heavy  grade  at  this  point,  it  does 
not  help  the  appellee.  The  necessity  to  cross  at  grade  was  a 
necessity  of  its  own  creation.  It  might,  and  should  have  so 
located  its  road  as  to  avoid  crossings  altogether.  I  doubt,  if  in 
the  history  of  railroad  engineering  in  this  state,  an  instance 
can  be  found,  of  one  road  crossing  another  at  grade,  and  by  a 
loop  re-crossing  it  at  grade  within  four  miles,  when  another 
reasonably  practicable  route  was  open  for  its  location,  which 
would  have  avoided  crossings  altogether.  Such  railroading  as 
this  is  not  to  be  encouraged.  It  would  be  well  for  railroad 
companies,  when  locating  their  road,  so  as  to  cross  another 
railroad,  to  consider  well  the  mode  of  crossing,  and  the  possi- 
bility of  other  locations  by  means  of  which  such  crossings  may 
be  avoided. 
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The  decree  is  reversed  at  the  costs  of  the  appellees,  and  it  is 
now  ordered  that  the  Perry  County  Railroad  Extension  Com- 
pany be  perpetually  enjoined  against  crossing  the  tracks  of  the 
Newport  &  Sherman's  Valley  Railroad  Company  at  grade, 
and  that  the  plaintiffs  bill  be  dismissed  with  costs. 


Frederick  Street.     Hanover  Borough's  Appeal. 

Boroughs — Widening  atreeta^Implied  repeals — Acts,  1851,  1801. 

The  power  of  a  borough  of  its  own  motion  to  open  or  widen  a  street 
under  the  Act  of  April  3,  1851,  P.  L.  320,  is  not  impaired  by  the  Act  of 
May  16,  1891,  P.  L.  75,  providing  for  the  passage  of  ordinances  for  such 
purposes  on  the  petition  of  a  mcy'ority  of  the  property  owners.  There  is 
nothing  repugnant  in  the  existence  of  two  methods  of  initiating  improve- 
ments. A  borough  council  may  exercise  its  own  judgment  as  to  a  street 
in  a  built-up  portion  of  a  borough  while  as  to  a  remoter  highway  it  may 
wait  to  be  moved  by  the  petition  of  the  property  owner. 

Where  a  borough  has  properly  passed  an  ordinance  under  the  Act  of 
Apr  3,  1851,  for  the  widening  of  a  street,  the  proceedings  to  carry  it  out 
by  the  appointment  of  viewers,  etc.,  can  be  had  under  the  Act  of  May  16, 
1891. 

Hand  v.  Fellows,  and  McOall  v.  Coates,  applied. 

Argued  May  18,  1892.  Appeal,  No.  817,  Jan.  T.,  1892,  of 
Hanover  Borough,  from  decree  of  C.  P.  York  Co.,  sustaining 
an  appeal  from  an  order  appointing  viewers  to  assess  damages 
for  the  widening  of  Frederick  street  in  said  borough  and  quash- 
ing the  proceedings.  Before  Paxson,  C.  J.,  Sterbett,  Mc- 
CoLLUM,  Mitchell  and  Heydrick,  J  J. 

The  facts,  as  they  appeared  before  the  court  below,  Bitten- 
GBR,  J.,  were  to  the  following  effect:  Hanover  borough,  a  bor- 
ough subject  to  the  general  borough  Act  of  1861,  P.  L.  820, 
on  Oct.  17, 1891,  of  its  own  motion,  passed  an  ordinance,  under 
the  Act  of  1851,  for  the  widening  and  adopting  of  Frederick 
street.  On  Nov.  16,  1891,  the  borough  presented  its  petition 
to  the  common  pleas  for  the  appointment  of  viewers  under 
the  Act  of  May  16, 1891,  P.  L.  76,  and  they  were  duly  ap- 
pointed. On  Dec.  7,  1891,  Elizabeth  F.  Young  appealed  to 
the  common  pleas,  alleging  that  the  improvement  was  not  peti- 
tioned for  by  a  majority  of  the  property  owners  as  required  by 
§§  8,  9  aHd  10  of  the  Act  of  1891.  It  was  admitted  that  no 
petition  had  ever  been  presented  to  the  council  of  the  borough 
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for  the  improvement  mentioned  in  the  ordinance.  The  court 
below,  in  an  opinion  reported  in  1  Dist.  R.  283,  entered  a  de- 
cree, Jan.  2,  1892,  sustaining  the  appeal  and  setting  aside  the 
proceedings;  and,  on  Jan.  11,  1892,  filed  an  amended  ordw 
and  decree  quashing  the  ordinance.  The  borough  thereupon 
took  this  appeal. 
Errors  assigned  were  (1»2)  decrees  as  above,  quoting  them. 

Henry  C.  Ntles^  with  him  W,  F,  Bay  Stewart  and  George  E. 
Neff,  for  appellant,  cited :  Walter's  Ap.,  70  Pa.  892 ;  Erie  v. 
Bootz,  72  Pa.  196 ;  Barber's  Election,  86  Pa.  392 ;  McFate's 
Ap.,  106  Pa.  323 ;  Hand  v.  Fellows,  1  Adv.  R.  580. 

Edward  Chapin^  for  appellee. — The  Act  of  1891  is  incon- 
sistent with  and  must  be  held  to  repeal,  pro  tanto^  the  Act  of 
1851,  and  its  supplement  of  April  22,  1856,  P.  L.  525.  The 
Act  of  1891  does  not  provide  a  different  basis  of  liability  of 
lot  owners,  as  in  the  case  of  Hand  v.  Fellows,  1  Adv.  R.  580 ; 
nor  does  it  contemplate  that  the  improvement  shall  be  made  at 
the  expense  of  the  borough  alone,  as  in  Com.  v.  George,  1 
Adv.  R.  699.  The  Act  of  1891  and  the  Act  of  1856  both 
provide  the  same  basis  of  liability  of  lot  owners,  to  wit, 
benefits. 

An  examination  of  Acts  applicable  to  boroughs  shows  an  in- 
tention on  the  part  of  the  Legislature  to  provide  an  Act  revis- 
ing the  entire  subject-matter  of  former  legislation  on  the  same 
subject,  which  should  stand  as  a  substitute  therefor,  applicable 
to  all  municipalities.  In  such  case  there  is  an  implied  repeal : 
U.  S.  V.  Tynen,  11  Wallace,  88;  Bartlett  v.  King,  12  Mass.  537 ; 
Murdock  v.  Memphis,  20  Wallace,  617 ;  Com.  v.  Cromley,  1 
Ash.  181 ;  Rhoads  v.  Hornerstown  B.  &  S.  Ass.,  82  Pa.  180- 
187;  Johnston's  Est.,  33  Pa.  611;  Somerset  and  Stoystown 
Road,  74  Pa.  61 ;  Farley  v.  De  Watres,  2  Daly,  192 ;  Daviess  v. 
Fairbairn,  3  How.  636  ;  D.  &  L.  Plank  Road  v.  Allen,  16  Barb. 
16;  Caruther's  Case,  9  East  44 ;  Gwinner  v.  R.  R.,  65  Pa.  126. 

That  the  Act  of  1891  is  a  blanket  Act,  is  further  shown  by 
the  use  of  the  word  "  any  "  in  §  10.  Any  means  "  all : "  10  How. 
Pr.  88;  it  is  the  converse  of  none:  Com.  v.  Messinger,  1  Bin. 
280.    To  same  effect,  see  Spring  Street,  112   Pa.  263. 

If  the  Act  of  1851  be  still  in  force,  the  proceedings  for  the 
appointment  of  viewers  in  this  case  should  have  been  under 
the  Act  of  1856. 
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Opinion  by  Mb.  Justice  Mitchbll,  July  18, 1892. 

The  main  ground  on  which  the  proceedings  were  set  aside 
by  the  learned  judge  below  has  since  been  taken  away  by  the 
decision  of  this  court  in  Hand  v.  Fellows,  30  W.  N.  72,  and 
McCall  V.  Coates,  23  Atl.  Rep.  1126, 1127.  It  was  there  held 
that  the  Act  of  May  16, 1891,  P.  L.  75,  in  relation  to  laying 
out,  opening,  etc.,  streets,  etc.,  in  the  several  municipalities  of 
the  commonwealth,  is  an  affirmative  Act,  conferring  additional 
and  cumulative  powers,  on  municipalities  of  all  grades,  but 
repealing  no  prior  statute  expressly,  nor  any  portion  thereof 
by  implication  "  unless  the  system  provided  by  it  is  so  incon- 
sistent with  that  previously  existing  as  to  make  it  impractica- 
ble for  them  to  stand  together."  In  the  task  of  steering  through 
constitutional  restrictions,  well  meant,  but  destructive  of  nec- 
essary governmental  powers,  the  Legislature  had  found  it  dif- 
ficult to  construct  statutes  conferring  powers  and  modes  of 
procedure  suitable  to  all  the  diverse  needs,  situations  and  wishes 
of  the  multitude  of  municipal  organizations  in  the  state.  In 
the  effort  some  well  intended  Acts  had  come  to  naught,  and 
others  had  been  shorn  of  sections  that  left  inconveniei^t  gaps 
here  and  there  in  the  whole  system.  It  was  to  fill  these  gaps, 
to  supply  the  casus  omissi^  and  to  supplement  powers  doubtful 
or  defective,  that  the  Act  of  1891  was  passed.  It  took  away 
no  power  in  any  municipality  that  existed  before,  nor  inter- 
fered with  any  mode  of  its  exercise,  except  as  already  said, 
where  there  is  an  in-econcilable  repugnancy. 

There  is  no  such  repugnancy  in  the  present  case.  Under  the 
powers  conferred  or  regulated  by  the  Act  of  April  8,  1851,  P. 
L.  320,  the  borough  council  of  Hanover  had  authority  to  pass 
the  ordinance  of  its  own  motion,  upon  its  own  judgment  of  the 
public  needs.  By  the  ninth  and  tenth  sections  of  the  Act  of 
1891,  the  initiative  may  be  taken  by  the  property  owners, 
through  the  medium  of  a  petition  to  the  governing  body  of  the 
municipality  whatever  it  may  be,  for  the  Act  is  not  a  borough 
Act  merely,  but  relates  to  all  municipalities.  There  is  nothing 
repugnant  in  the  existence  of  two  methods  of  initiating  the 
improvement.  As  is  so  clearly  shown  by  our  brother  Wil- 
liams, in  Hand  v.  Fellows,  a  system  of  charging  the  expense 
of  improvements  to  property  owners  by  the  foot-front  rule, 
may  well  co-exist  with  another  system  of  charge  according  to 
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benefits  to  property  owners,  on  a  different  street.  So  a  borough 
council  may  exercise  its  own  judgment  as  to  a  street  in  the 
built  up  or  populous  portion  of  the  borough,  while  as  to  a 
remoter  highway  it  may  well  wait  to  be  moved  by  the  petition 
of  the  property  ownei-s.  A  precise  analogy  is  to  be  found  in 
the  city  of  Philadelphia,  where  streets  may  be  opened  on  their 
own  motion  by  councils,  or  by  the  court  of  quarter  sessions 
upon  petition,  and  doubtless  similar  double  methods  co-exist  in 
other  municipalities  of  the  state.  Repeals  by  implication  are 
never  favored,  and  the  implication  would  have  to  be  very 
strong  indeed,  to  justify  a  court  in  adjudging  an  implied  repeal 
of  the  power  to  lay  out,  open  and  widen  streets,  which  has 
existed  in  some  form  from  the  colonial  days,  and  is  an  essential 
part  of  our  modem  conception  of  a  municipality  of  any  grade. 

There  is  no  diflBculty  in  the  proceedings.  The  ordinance  be- 
ing valid  under  the  Act  of  1851,  the  proceedings  to  carrjr  it 
out  might  be  taken  under  the  Act  of  1891.  As  said  in  Hand  ^ 
V.  Feliows,  "  it  is  enough  that  the  proceedings  in  any  given 
case  conform  to  the  requirements  of  the  Act  under  which  it  is 
desirable  to  proceed." 

Judgment  reversed  and  ordinance  and  proceedings  rein- 
stated. 


Elmer  v.  Elmer,  Appellant. 

[Marked  to  be  reported.] 

Divorce — Alimony ^  how  collected— Fi,  fa.  and  ca,  aa, — Act,  1854. 

Where  an  action  of  divorce  is  brought  by  the  husband  under  the  Act  of 
May  8,  1854,  §  1,  P.  L.  644,  payment  of  alinaony  allowed  the  wife  may  be 
enforced  by  fi.  fa.  or  attachment,  but  not  by  ca.  sa.,  as  there  is  no  Act  of 
Assembly  authorizing  the  employment  of  that  writ  for  such  purpose. 

Petition  for  writ — Correction  of  amount  named — Practice, 
A  petition  which  states  that  no  alimony  had  been  paid  and  prays  for 
process  to  compel  its  payment,  is  sufficient.    It  need  not  state  the  amount 
due.    That  is  a  mere  matter  of  calculation,  and  if  the  writ  be  issued  for 
more  than  is  due,  the  court  can  cori'ect  it,  upon  application. 

Argued  May  18, 1892.  Appeal,  No.  135,  Jan.  T.,  1892,  by 
defendant,  from  decree  of  C.  P.  Lancaster  Co.,  Dec.  T.,  1886, 
No.  21,  discharging  rule  to  set  aside  fi.  fa.  and  ca.  sa.  to  enforce 
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payment  of  alimony.     Before  Paxson,  C.  J.,  Sterrett,  Mo- 
CoLLUM,  Mitchell  and  Heydrick,  J  J. 

The  facts  as  they  appeared  before  the  court  below,  Patter- 
son, J.,  are  stated,  in  substance,  in  the  opinion  of  the  Supreme 
Court.  A  decree  of  divorce  a  v.  m.  was  entered  March  3, 1890, 
at  which  time  the  order  for  alimony  was  made. 

G.  C.  Kennedy^  with  him  John  H,  Fry;  for  appellant. — The 
aflSdavit  for  the  writ  did  not  state  what  amount  was  due  or 
when  due,  nor  did  it  specify  the  kind  of  process  desired.  As 
a  fact,  the  writs  were  issued  to  collect  more  alimony  thau'-was 
due. 

The  right  of  the  courts  to  collect  alimony,  depends  upon 
Acts  of  Assembly  passed  for  that  purpose;  for  instance,  in 
cases  of  divorce  a  mensa  et  thoro  provided  for  by  Act  of 
Feb.  26, 1817,  the  Act  of  Apr.  16, 1845,  provides  for  the  entry 
.  of  the  alimony  order  as  a  lien  on  which  execution  may  issue, 
and  further  provides  for  the  issuing  of  an  attachment* to  en- 
force decrees.  This  particular  kind  of  divorce  has  been  super- 
seded in  Lancaster  county  by  the  special  desertion  Acts  of 
1869,  P.  L.  75,  and  1867,  P.  L.  271,  under  which  Acts  the  de- 
fendant is  arrested  and  imprisoned  for  non-compliance  with  the 
order  of  the  court  of  quarter  sessions,  and  only  discharged 
upon  proof  of  inability  to  pay.  Under  the  Act  of  1845,  an  at- 
tachment can  be  issued  for  non-compliance  with  the  decree, 
and  the  defendant  cannot  be  discharged  under  the  insolvent 
laws  :  Heise  v.  Heise,  10  L.  Bar,  20. 

An  attachment  could  also  probably  issue  for  the  collection 
of  alimony,  counsel  fees,  etc.,  ordered  pending  divorce  pro- 
ceedings. 

The  successful  libellant  for  divorce,  under  the  Act  of  1854, 
cannot  be  ordered  to  pay  the  costs,  as  the  statute  does  not  so 
provide :  Shoop's  Ap.,  34  Pa.  235. 

This  divorce  was  decreed  under  the  Act  of  1854  which  pro- 
vides no  method  of  enforcing  the  decree  of  the  court  for  ali- 
mony, nor  does  any  Act  passed  since  that  time  create  any 
method  of  so  doing.  The  proper  pmctice  would  have  been  for 
the  respondent  to  issue  a  scire  facias  to  ascertain  the  amount 
of  alimony  due,  and,  on  the  judgment  there  obtained,  to  issue 
a  fi.  fa.  and,  if  that  failed,  possibly  an  attachment  might  have 
issued  ;  but  there  is  no  authority  for  the  issuing  of  a  ca.  sa. 
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As  to  the  right  to  appeal  from  a  decree  of  this  nature  see 
Vocht  V.  Kuklence,  119  Pa.  365. 

Philip  2>.  Baker^  for  appellee. — The  Act  of  1854  makes  it 
imperative  upon  the  court  below,  upon  decreeing  a  divorce,  to 
accompany  the  same  with  alimony.  They  have  seen  fit  to  so 
modify  their  original  decree  after  a  period  of  over  a  year,  on  the 
petition  of  respondent,  to  direct  a  fi.  fa.  and  ca.  sa.  to  be  issued 
in  amount  of  one  hundred  dollars.  This  was  purely  the  action 
of  the  court  for  which  it  had  authority.  The  Act  of  Apr.  15, 
184^,  Purd.  617,  pi.  27,  says :  "  The  said  courts  may  enforce 
their  decree  by  attachment,  on  the  return  of  which  they  make 
such  order,  either  to  imprison  or  discharge  the  defendant,  as 
the  case  may  justify."    See  also  Mann  v.  Mann,  7  W.  N.  607. 

Opinion  by  Mb.  Chief  Justice  Paxson,  July  13, 1882. 

This  was  a  proceeding  in  divorce  brought  by  William  Elmer, 
the  libellant,  against  his  wife,  Bellmina  Elmer,  on  the  ground 
of  cruel  and  barbarous  treatment.  The  action  was  brought 
under  the  first  section  of  the  Act  of  Assembly  of  May  8, 1854, 
P.  L.  644,  which  provides,  inter  alia^  "that  in  cases  of  di- 
vorce under  this  Act,  if  the  application  shall  be  made  on  the 
part  of  the  husband,  the  court  granting  such  divorce,  shall 
allow  such  support  or  alimony  to  the  wife,  as  her  husband's 
circumstances  will  admit  of,  and  as  the  said  court  may  deem 
just  and  proper." 

A  verdict  having  been  rendered  for  the  libellant  on  the  trial 
below,  and  a  motion  for  new  trial  dismissed,  a  rule  was  taken 
by  the  respondent  to  fix  the  amount  of  alimony.  This  rule 
was  subsequently  made  absolute,  and  the  libellant  ordered  to 
pay  the  respondent  $25  semi-annually  until  further  order  of 
the  court.     No  appeal  was  taken  from  any  of  these  proceedings. 

On  July  9, 1891,  the  respondent  filed  her  petition  and  affi- 
davit stating  that  no  alimony  had  been  paid  to  her,  and  pray- 
ing for  the  process  of  the  court  to  compel  the  payment  of  the 
same.  The  court  thereupon  issued  a  writ  of  fi.  fa.  and  ca.  sa. 
against  the  libellant  for  the  collection  of  the  sum  of  $100,  which 
writ  the  court  subsequently  refused  to  set  aside  upon  the  appli- 
cation of  the  libellant.     This  refusal  is  the  only  error  assigned. 

It  was  urged  as  a  defect  in  the  proceeding  that  the  petition 
did  not  set  forth  the  amount  of  alimony  due  at  the*  time,  and 
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that  the  execution  was  issued  for  more  than  was  due.  We  see 
no  force  in  these  objections.  The  petition  set  forth  distinctly 
that  no  portion  of  the  alimony  had  been  paid.  The  amount 
due,  therefore,  was  a  mere  matter  of  mental  arithmetic,  so  sim- 
ple that  a  child  could  solve  it.  If  the  writ  had  been  issued  for 
more  than  was  due,  the  court  below  would  have  corrected  it 
upon  a  proper  application. 

I  am  not  aware,  however,  of  any  authority  for  issuing  a 
ca.  sa.  in  such  case.  It  was  conceded  by  the  learned  counsel  for 
the  appellee  that  the  fi.  fa.  may  regularly  issue,  and  that  the 
decree  may  be  enforced  by  attachment.  It  was  further  con- 
tended that  the  ca.  sa.  was  of  the  same  nature  as  an  attachment, 
and  more  merciful  to  the  appellant.  We  do  not  see  the  force 
of  this.  The  amount  of  mercy  in  a  ca.  sa.  is  limited.  The 
objection  to  it,  however,  is  that  it  is  not  authorized  by  any  Act 
of  Assembly,  and  this  is  sufficient  without  further  discussion. 
While  the  ca.  sa.  must  be  set  aside,  we  see  no  sufficient  reason 
why  the  fi.  fa.  should  not  stand. 

The  order  is  reversed,  and  the  ca.  sa.  set  aside  at  the  costs  of 
the  appellee. 


Devers,  Appellant,  ».  York  City. 

I»l^  Municipalities— Validating  ordinances— Salary^Acts,  18S7,  1889. 

M^  4?il  ^^  ordinance  was  passed  fixing  the  salary  of  the  office  of  city  assessor, 

ifso  208|  under  the  Act  of  May  24,  1887,  P.  L.  204,  subsequently  declared  uncon- 

li^_J^|  stitutional.    By  Act  of  May  13, 1889,  P.  L.  196.  the  existing  councils  were 

declared  to  be  and  to  have  been  legally  constituted  councils  and  their 

ordinances  were  validated  and  declared  to  be  in  full  force.    On  May  23, 

1889,  P.  L.  277,  a  general  Act  for  the  government  of  cities  under  a  new 

classification  was  passed,  providing  for  the  election  of  city  assessors  and 

that  all  ordinances  of  any  of  said  cities  theretofore  legally  passed  not 

inconsistent  therewith  should  be  valid  and  remain  in  force  until  altered  or 

repealed.    Plaintiff  was  subsequently  elected  city  assessor,  after  which 

an  ordinance  was  passed  fixing  the  salary  at  a  lower  rate. 

Eeldf  that  the  Acts  of  1889,  made  the  original  ordinances  valid 
and  restored  the  office ;  and  the  compensation  being  thus  fixed  could  not 
be  changed  during  the  term  of  office,  under  art.  5,  §  13  of  the  Act  of 
May  28,  1889. 

Argued  May  18, 1892.  Appeal,  No.  334,  Jan.  T.,  1892,  by 
plaintiff,  from  judgment  of  C.  P.  York  Co.,  Aug.  T.,  1891,  No 


Digitized  by 


Google 


Pa.]  DEVER8  v.  YORK  CITY.  20S* 

1892.]  Statement  of  Facts— Points. 

56,  on  verdict  for  plaintiff  for  less  than  the  amount  of  his  claim, 
in  assumpsit  for  salary  as  city  assessor.  Before  Paxson,  C. 
J.,  Sterrrtt,  McCollum,  Mitchell  and  Heydrick,  JJ. 

The  evidence,  at  the  trial,  before  Latimer,  P.  J.,  was  to  the 
following  effect :  Plaintiff  was  city  assessor  of  defendant  city, 
a  city  of  the  fifth  class,  under  Act  of  May  24,  1887,  art.  19,  §  1, 
P.  L.  204.  March  30, 1888,  an  ordinance  was  passed  fixing  the 
compensation  of  city  assessor  at  three  dollars  per  day.  On 
Jan.  7,  1889,  that  Act  was  declared  unconstitutional,  in  Ayars' 
Ap.,  122  Pa.  266.  The  Act  of  May  8, 1889,  P.  L.  133,  re-classified 
the  cities  of  the  state  and  York  fell  into  the  third  class.  The 
Act  of  May  13,  1889,  P.  L.  196,  declared  the  de  facto  councils 
of  cities  to  be  and  to  have  been  legally  constituted,  and  vali- 
dated and  declared  to  be  in  full  force  all  ordinances  duly  passed 
by  them.  On  May  23,  1889,  P.  L.  277,  a  general  Act  for  the 
government  of  cities  of  the  third  class  was  passed.  Art.  15, 
§  1,  provides  for  the  election  of  city  assessors.  Art.  19,  §  2, 
provides  that  "  all  ordinances  of  any  of  said  cities  heretofore 
legally  passed  not  inconsistent  with  such  provisions  are  hereby 
made  valid  and  shall  be  and  remain  in  full  force  and  virtue 
until  altered  or  repealed.''  In  February,  1890,  plaintiff  was 
elected  city  assessor.  On  Oct.  14,  1890,  an  ordinance  was 
passed  fixing  the  salary  of  city  assessor  at  $2.50  per  day,  the 
total  compensation  not  to  exceed  $225  in  any  year.  Plaintiff 
claimed  for  201  days  at  $3  per  day,  but  defendant  refused  to 
pay  more  than  $225. 

Plaintiff  offered  statement  and  affidavit  of  defence  to  show 
admission  of  fact,  as  to  classification  of  defendant  as  a  city. 
Objected  to,  excluded  and  bill  sealed.  [2] 

Plaintiff  offered  ordinance  of  March  30,  1888,  to  fix  com- 
pensation.    Objected  to  as  illegal,  rejected  and  bill  sealed.  [1] 

Plaintiff's  points  were  as  follows : 

"  1.  The  ordinance  of  March  30, 1888,  was  valid;  and,  being 
unrepealed  at  the  time  of  plaintiff's  election  as  one  of  the  city 
assessors,  the  compensation  therein  fixed  at  $3  per  day  could 
not  lawfully  be  increased  or  diminished  during  the  term  for 
which  he  was  elected  by  the  defendant.  The  verdict  of  the 
jury  must  be  for  the  plaintiff  for  $3  for  each  day  in  which 
plaintiff  was  actually  engaged  in  the  duties  of  •his  office. 
Vol.  cl— 14 
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An9wer :  I  answer  that  that  point  is  not  correct, — that  the  or- 
dinance of  March  30,  1888,  was  invalid  and  void.  [3] 

"  2.  The  plaintiff  is  entitled  to  interest  from  the  termination 
of  his  services,  which  from  the  uncontradicted  evidence  was 
Feb.  25,  1891,  upon  such  an  amount  as  the  jury  shall  say  un- 
der the  instructions  of  the  court  was  due  plaintiff.  An9wer : 
That  point  is  not  correct.  The  plaintiff  is  entitled  to  interest 
on  the  sum  of  $225,  his  annual  salary,  from  the  first  Monday 
of  April  to  the  day  of  the  date  of  the  rendition  of  this  verdict." 

The  court  charged  as  follows,  inter  alia : 

"  As  I  have  already  stated  in  your  hearing  in  ruling  upon 
offers  of  evidence,  I  regard  the  ordinance  of  March  30, 1888, 
as  of  no  legal  validity  or  effect.  The  result  of  that  is  that 
there  was  no  ordinance  of  the  city  of  York  in  force  at  the  time 
when  Mr.  Devers  was  elected,  nor  at  the  time  when  he  com- 
menced the  performance  of  his  duties,  fixing  the  compensation 
to  be  received  therefor.  But  on  Oct.  14, 1890,  the  city  coun- 
cils of  the  city  of  York  passed  and  the  mayor  approved  an  or- 
dinance fixing  the  compensation  of  the  city  assessors  at  two 
dollars  and  a  half  per  day,  the  compensation  for  any  one  year, 
however,  not  to  exceed  $225.  I  regard  that  ordinance  as  a 
valid  exercise  of  legislative  powers  by  the  defendant,  the  city 
of  York,  in  this  case,  and  that  it  did  fix  the  compensation 
which  this  plaintiff  is  entitled  to  recover.  The  defendant  con- 
cedes that  under  that  ordinance  the  plaintiff  is  entitled  to 
recover  the  sum  of  $225  with  lawful  interest  from  the  first 
Monday  of  April,  which  was  the  terminus  of  the  first  year  of 
his  incumbency  of  the  office. 

"  It  will  be  your  duty,  therefore,  to  render  a  verdict  for  the 
plaintiff  and  against  the  defendant  for  the  sum  of  $225,  with 
interest  from  the  first  Monday  of  April  to  the  day  of  the  date 
of  this  verdict, — which  amounts  to  $6.60.  The  total  amount 
of  the  verdict  proper  to  be  rendered  in  favor  of  the  plaintiff 
will  be  $230.62.'*  [5] 

Verdict  and  judgment  accordingly,  whereupon  plaintiff  ap- 
pealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence,  (8,  4)  an- 
swers to  points,  and  (5)  charge ;  quoting  bills  of  exception, 
points,  answers  and  charge,  as  above. 
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Henry  C.  Niles^  with  him  W.  F,  Bay  Stewart  and  Q-eorge  E. 
Neff,  for  appellant. 

Robert  F.  GHbsan^  City  Solicitor,  and  V.  K.  Keesey^  with  them 
Charles  A,  Hawkins^  for  appellee. 

Opinion  by  Me.  Justice  Mitchell,  July  13, 1892. 
When  the  ordinance  of  March  80, 1888,  was  passed  it  had  ap- 
parently all  the  Requisites  of  validity,  passage  in  due  form,  by  the 
regularly  elected  councils  of  a  city  of  the  fifth  class  under  the 
Act  of  May  24,  1887,  P.  L.  204.    All  of  these  elements  existed 
defacto^  and  were  supposed  to  exist  de  jure.     Under  this  sup- 
position the  city  organization  had  been  made,  officers  elected, 
their  compensation  fixed,  and  the  general  business  of  a  city  put 
in  operation.     When  the  Act  of  1887  was  declared  to  be  un- 
constitutional, in  Ayars'  Appeal,  122  Pa.  266,  the  result  was 
intolerable  confusion.     Public  measures  which  had  been  under- 
taken, and  rights  which  had  been  acquired  in  the  utmost  good 
faith  were  set  aside  and  ended  on  the  instant.     This  condition 
of  affairs  existed  all  over  the  state,  and  called  imperatively  for 
relief.     The  Legislature  met  the  crisis  promptly  and  effectually 
by  the  Act  of  May  13,  1889,  P.  L.  196,  by  which  the  existing 
councils  were  declared  to  be  and  to  have  been  legally  consti- 
tuted councils,  and  their  ordinances  were  validated  and  declared 
to  be  in  full  force.     The  intent  of  this  Act  is  perfectly  clear. 
It  was  to  make  all  the  de  facto  municipal  bodies  dejure^  and  to 
render  all  their  acts,  done  in  their  de  facto  capacity,  valid  and 
effective  in  law.     It  was  a  universal  statute,  making  no  excep- 
tions, as  there  was  no  room  for  any.     No  foresight,  legislative 
or  other,  could  have  discriminated  among  the  vast  mass  of 
ordinances  in  all  the  cities  similarly  situated,  which  would  be 
required  to  bring  order  out  of  this  chaos.     The  Legislature  did 
not  attempt  it.     It  validated  them  all. 

We  have  then  an  ordinance  applicable  to  an  existing  office, 
both  supposed  to  be  legal  and  operative.  Both  fail  together 
by  the  failure  of  the  foundation  on  which  they  rested  alike. 
The  Legislature  at  once  restores  the  ordinance  and  says  it  shall 
be  "  valid  and  in  full  force,"  and  immediately  after  restores  the 
ofiice  and  makes  it  also  de  jure.  When  the  oflBce  was  thus 
reinstated  it  found  an  ordinance  applicable  to  it,  already 
existing.     The  order  of  dates  of  the  two  statutes  is  entirely 
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immaterial.  They  are  parts  of  the  same  legislative  effort,  to 
repair  the  mischief  which  the  invalidity  of  the  previous  Act 
had  brought  about,  and  to  ratify  everything  that  had  been  done 
under  it,  as  broadly  and  as  conclusively  as  if  it  had  been 
legally  authorized  in  the  first  instance. 

Even  if  there  were  a  doubt  on  this  point,  the  same  result 
would  be  reached  by  the  force  of  article  19,  sec.  2,  of  the 
Act  of  "May  23, 1889.  The  same  statute  whibh  restores  the 
ofBce,  also  makes  valid  all  the  ordinances  theretofore  legally 
passed  and  declares  that  they  shall  be  in  full  force  until  re- 
pealed or  altered.  The  oflfice  and  the  ordinance  were  parts  of 
the  old  system,  and  it  was  intended  to  restore  them  together  as 
alike  parts  of  the  new. 

When  therefore  the  plaintiff  was  elected  in  1890  the  ordi- 
nance of  1888  was  an  existing  and  valid  ordinance  within  not 
only  the  manifest  intent  but  also  the  plain  words  of  the  Act  of 
May  4.3, 1889.  It  fixed  the  appellant's  compensation,  and  this 
could  not  be  changed  during  his  term.  Act  of  May  23,  1889, 
art.  V,  §  13,  P.  L.  289. 

The  authority  of  the  Legislature  to  ratify  whatever  it  might 
have  authorized  is  beyond  question :  Donley  v.  City  of  Pitts- 
burgh, 29  W.  N.  362,  and  cases  there  cited. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Evans's  Estate.     Bryan's  Appeal. 

[Marked  to  be  reported.] 

Widoto*8  election  to  take  against  will — Sequestration  and  marshaling  qf 
assets  for  ben^t  qf  disappointed  ben^ciaries. 

Where  a  widow  elects  to  take  against  her  husband's  will,  equity  exe- 
cutes the  substituted  devises  and  bequests  to  the  widow  as  a  trust  in  her 
for  the  disappointed  claimants  to  the  amount  of  their  interest  therein,  and 
the  court  will  assume  jurisdiction  to  sequester  the  benefit  intended  for  her, 
in  order  to  compensate  those  whom  her  election  disappoints. 

In  this  ease,  the  court,  on  distribution  of  the  balance  appearing  by  the 
executor's  first  account,  sequestered  a  portion  of  the  fund  sufficient  to  pay 
the  interest  on  the  dower,  charged,  by  the  widow's  election,  upon  lands 
devised,  the  decree  being  made  subject  to  the  further  order  of  the  court. 

Held  that  the  sequestration  was  not  premature  as  there  was  a  present 
disappointment  on  the  part  of  the  devisees,  and  it  was  doubtful  whether 
or  not  there  would  be  any  disappointment  of  the  legatees,  and  a  presonl 
distribution  of  the  entire  fund  might,  on  failure  of  future  assets,  I'endei 
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the  court  powerless  to  protect  the  devisees.  Under  the  present  decree, 
the  court  can,  upon  final  settlement,  adjust  the  equities  between  all 
parties. 

Review  qf  decree  of  court  in  collateral  proceeding. 

A  proceeding  in  the  oi*phans'  court,  by  which  dower  is  assigned,  will 
not  be  reviewed  on  an  appeal  from  a  distribution  of  the  assets  in  the  hands 
of  the  executor,  the  decision  of  the  court  as  to  dower  being  a  collateral 
proceeding  from  which  no  appeal  was  taken. 

Argued  May  7, 1892.  Appeal,  No.  30,  Jan.  T.,  1892,  by 
Jane  G.  Bryan,  legatee,  from  decree  of  O.  C.  Lancaster  Co., 
adjudicating  executor's  first  account.  Before  Paxson,  C.  J., 
Steebbtt,  Williams,  McCollum  and  Hbydrick,  J  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 

The  auditor,  A.  F.  Hostetter,  after  stating  the  facts,  said, 
inter  alia : 

"  It  is  strenuously  contended  on  behalf  of  the  pecuniary 
legatees  under  the  will,  that,  even  if  the  devisees  can  be  made 
whole,  it  can  be  done  only  after  they  have  been  first  fully  paid. 
Inasmuch  as  the  election  of  the  widow  takes  away  half  of  the 
present  fund  for  distribution,  and  the  total  of  the  legacies  is  far 
beyond  the  amount  of  the  remaining  half,  they  cannot  be  fully 
paid  out  of  this  fund.  The  disappointed  devisees  would  in  this 
way  be  ruled  out  of  this  distribution.  This  is  the  executor's  first 
account.  There  are  yet  personal  assets  in  his  hands,  and  also 
i*eal  estate,  which  is  available,  if  necessary,  to  satisfy  the  claims 
of  those  whose  rights  ai-e  superior  to  the  residuary  legatees. 
But  even  as  to  these  the  devisees  would  be  dependent  on  the 
contingency  of  there  being  a  surplus  above  the  legacies  on  the 
view  taken  by  the  legatees. 

"  This  view  proceeds  upon  the  theory  that  the  legacies  stand 
upon  higher  ground  than  the  devises.  But  the  general  rule 
is,  that '  equality  is  the  highest  equity.'  And  while  a  pecuniary 
legacy  may  be  exempt  from  abatement,  as  in  the  case  of  a  wife 
or  child  destitute  of  other  provision,  or  of  a  legacy  given  in 
lieu  of  dower,  or  of  a  preference  manifestly  intended,  yet  these 
are  exceptions  dependent  on  peculiar  instances  and  attended 
with  strong  expressions  of  intention :  Duncan  v.  Alt,  3  P.  &. 
W.  382. 

"  The  case  of  Bard's  Estate,  58  Pa.  398,  which,  according  to 
its  syllabus,  would  seem  to  sustain  a  preference  of  legacies  as 
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over  devises,  was  really  decided  on  the  gi-ound  that  there  was 
a  manifest  preference  expressed  in  the  will  for  the  pecuniar)^ 
legatees.  The  doctrine  of  our  later  Pennsylvania  cases  is, 
that  the  abatement  of  devises  and  legacies  is  alwajrs  a  question 
of  intention  to  be  gathered  from  the  will.  And  this,  we  think, 
applies  as  well  to  abatement  among  each  other  as  for  the  pay- 
ment of  debts :  Hallowell's  Estate,  23  Pa.  223  ;  Sandoe's  Ap., 
65  Pa.  316  ;  Grim's  Ap.,  89  Pa.  333. 

"  In  the  present  case  there  is  no  preference  whatever  to  be 
deduced  from  the  will  in  favor  of  the  legatees,  or  any  individ- 
ual among  them.  They  are  all  simply  general  pecuniary  leg- 
acies, and  there  is  nothing  to  show  that  the  testator  meant  any 
more  certainly  that  they  should  take  without  abatement,  than 
that  the  devisees  should  take  without  encumbrance ;  hence  the 
general  rule  must  prevail. 

"  The  specific  devisees  will,  therefore,  be  permitted  to  come 
in  upon  the  present  fund.  No  more,  however,  is  claimed  for 
the  devisees  than  that,  to  the  extent  of  their  just  demand  for 
relief,  they  shall  be  permitted  to  come  in  upon  this  fund  pro 
rata  with  the  legacies.  In  deciding  upon  the  method  to  be 
employed  to  work  out  the  equity  of  the  devisees,  the  auditor 
has  been  unable  to  get  help  from  any  of  the  cases.  It  would 
seem  that  either  of  two  methods  could  be  employed.  Mrs. 
Evans,  the  widow,  is  sixty-four  years  of  age.  The  natural  ex- 
pectation of  her  life  might  be  taken  and  a  gross  sum  equal  to 
the  supposed  future  payment  of  dower  to  be  made  by  the  de- 
visees on  this  basis  might  be  awarded  them.  This,  however, 
would,  in  the  nature  of  the  case,  be  more  or  less  contingent 
and  speculative.  It  seems  to  the  auditor  that  it  would  be 
more  equitable  to  all  parties  interested  in  the  matter  that  a 
fund  should  be  set  apart,  to  remain  in  the  executor's  hands, 
such  as,  at  the  ruling  rate  of  interest,  would  produce  the 
amount  paid  out  as  dower, — the  income  of  such  fund  to  be 
paid  to  the  devisees  in  proportion  to  dower  paid  by  them,  and 
the  arrangement  to  continue  until  further  or  otherwise  ordered 
by  the  court.  This  fund  would  at  all  times  be  under  the  con- 
trol of  the  court,  and  could  be  so  handled  as  to  work  out  the 
equities  of  the  case ;  and  by  this  plan  it  would  seem  that  exact 
justice  could  be  done  to  all  parties  in  interest.  It  will,  there- 
fore, be  adopted. 
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*'*'  The  interest  for  which  these  devisees  are  liable  to  the 
widow  on  her  dower  is  computed  at  six  per  cent.  This  would 
make  the  annual  interest  charged  on  the  farms  now  vested  in 
the  daughters  of  John  J.  Evans,  $313 ;  on  the  lands  devised  to 
Wm.  W.  Evans'  family,  $324 ;  on  the  farm  devised  to  Robert 
A.  Evans,  decedent's  nephew,  $150 ;  and  the  farm  devised  to 
Robert  A.  Evans,  decedent's  grand-nephew,  $270.  As  the 
ruling  rate  of  interest  now  is  about  five  per  cent,  the  funds 
for  the  relief  will  for  the  present  be  computed  on  this  basis  ; 
so  that  they  shall  respectively  produce  at  this  rate  the  annual 
interest  charged  on  the  several  devises. 

"  The  several  amounts  required,  and  which  will  be  set  apart, 
are  as  follows : 

For  the  lands  devised  to  John  J.  Evans  and  family,  .  $6,360 
For  the  lands  devised  to  Wm.  Evans  and  family,  .  .  6,480 
For  the  lands  devised  to  Robert  A.  Evans'  nephew,  .  3,000 
For  the  lands  devised  to  Robert  A.  Evans'  grand-nephew,  5,400 


$21,240 
"  The  devisees  are,  however,  also  entitled  to  be  made  whole 
for  such  loss  as  they  have  suffered  between  the  time  when  the 
dower  was  fastened  upon  them  and  the  period  at  which  they 
will  begin  to  reap  the  fruits  of  the  arrangement  made  for  their 
future  protection.  This  part  of  their  loss  they  will  eventually 
be  entitled  to  receive  in  cash.  The  amount  thus  due  up  to 
the  present  time  could  be  definitely  ascertained,  and,  follow- 
ing the  principle  adopted  as  to  the  rest  of  their  claim,  a  divi- 
dend on  this  sum,  jt?ro  rata  with  the  legatees,  out  of  the  present 
fund,  awarded  them ;  leaving  the  rest  to  be  made  up  in  future 
distributions.  In  strictness,  this  would  be  their  right  now. 
Inasmuch,  however,  as  it  is  impossible  to  foretell  exactly  when 
this  present  distribution,  if  confii*med,  will  actually  be  made, 
and  hence  to  ascertain  the  precise  period  at  which  the  benefits 
fiom  the  fund  directed  to  be  invested  for  these  devisees  will 
begin  to  come,  there  would  still  remain  a  period,  running  from 
the  present  time  up  to  that  time,  to  be  provided  for  in  the  next 
distribution.  Since  this  question  would,  therefore,  in  any 
event,  have  to  come  up  again,  we  think  it  better,  as  a  matter 
of  convenience,  to  leave  the  whole  subject  to  be  disposed  of  at 
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that  time,  when  the  amount  due  them  can  be  precisely  ascertain- 
ed. The  only  loss  to  them  would  be  that  of  interest,  which,  along 
with  all  other  equities,  can  then  be  provided  for.  The  present 
fund  will,  therefore,  be  distributed  without  reference  to  this 
part  of  the  devisee's  claim,  without  prejudice,  however,  to  their 
right  to  demand  it  in  full  at  a  future  distribution." 

Distribution  was  recommended  accordingly,  making  a  divi- 
dend of  46.681  per  cent  to  the  legatees.  Appellant  excepted 
to  the  award  made  to  compensate  the  devisees.  The  court, 
Patterson,  J.,  dismissed  the  exception  and  confirmed  the 
report. 

Err  or  9  assigned  were  (1)  dismissal  of  exception  and  con- 
firmation of  report,  without  quoting  exception  or  decree ; 
(2)  auditor's  adoption  of  orphans'  court  decree  fixing  amount 
of  widow's  dower  ;  his  failure  to  apply  the  property  provided 
for  widow  by  will  to  relief  of  devisees ;  his  premature  distri- 
bution to  devisees ;  and  his  omission,  from  the  distribution,  of 
the  rents  and  profits  of  the  devised  real  estate,  and  the  value  of 
the  devises. 

D.  Q-,  EsKleman  and  A.  J,  Steinman^  for  appellant. — If  the 
orphans'  court  had  no  jurisdiction  to  ascertain  and  fix  the 
widow's  dower,  none  is  fixed  for  which  provision  can  be  made 
in  this  distribution.  Want  of  jurisdiction  may  be  taken  advan- 
tage of  at  any  stage  of  the  cause :  Musselman's  Ap.,  101  Pa. 
165,  169 ;  Fowler  v.  Eddy,  110  Pa.  117 ;  Hill  v.  Tionesta  Twp., 
129  Pa.  625.  The  common  pleas  has  exclusive  jurisdiction  in 
case  of  widow  who  refuses  to  take  under  the  will ;  her  dower 
is  dower  at  common  law :  Shaffer  v.  Shaffer,  50  Pa.  394. 
The  Act  of  April  20,  1869,  P.  L.  77,  was  probably  intended  to 
extend  the  orphans'  court  jurisdiction  to  such  cases,  but  it 
falls  short  of  its  object.  Section  2  gives  that  court  power  to 
award  an  inquest  to  make  partition  and  decree  allotments  or 
order  sale  and  secure  the  widow's  interest.  In  thi»  case  the 
devises  were  special ;  the  only  thing  to  be  done  by  the  inquest 
was  to  ascertain  values  and  report  dower ;  the  machinery  pro- 
vided by  the  Act  is  inapplicable.  Cf.  Torrance  v.  Torrance,  63 
Pa.  505 ;  Shumate  v.  McGarity,  83  Pa.  38. 

If  the  auditor  is  right  he  should  have  resorted  to  the  devises 
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and  bequests  to  the  widow,  and  not  sequestered  the  fund  be- 
longing to  the  legatees.  Future  contingencies  should  npt  be 
considered. 

Nearly  three  years'  rents,  issues  and  profits  of  the  real  estate 
devised  to  the  widow  have  been  disregarded  in  the  distribution. 

The  devisees  should  wait  for  the  second  account,  not  the  leg- 
atees, who,  being  first  named  in  the  will,  most  of  them  being 
nephews  and  nieces  for  whom  no  other  provision  is  made,  and 
their  legacies  being  payable  within  one  year,  should  be  regarded 
as  favorites:  Grim's  Ap.,  89  Pa.  333;  Bard's  Est.,  58  Pa.  393. 
The  sequestration  is  premature :  Hoff's  Ap.,  24  Pa.  202,  206 ; 
Gallagher's  Ap.,  87  Pa.  200.  The  devisees  should  contribute 
to  the  deficiency  of  the  legacy  fund  in  proportion  to  the  value 
of  their  devises :  Hallowell's  Est.,  23  Pa.  223. 

The  proper  present  distribution  would  be  to  take  both  funds, 
the  cash  on  hand  and  the  value  of  the  devises  to  the  widow, 
and  distribute  them  pro  rata.  The  dower  being  half  the  value, 
the  whole  must  be  $42,480.  This  added  to  the  balance  on 
hand,  $44,769.45,  makes  197,249.45,  which  will  produce  a  divi- 
dend of  82.891  per  cent.  The  legatees  are  entitled  to  receive 
this  per  cent  of  the  fund  for  distribution,  and  the  remainder 
should  be  held  for  relief  of  the  devisees. 

George  Nauman  and  J,  W.  F.  Swift^  with  them  Brown  ^ 
ffenselj  D.  F,  Magee  and  A,  J.  Eberly^  for  appellees. — This 
court  cannot  on  this  appeal  review  the  proceedings  in  the  oi- 
phans'  court,  which  are  duly  authorized  by  Act  of  April  20, 
1869,  P.  L.  77,  §  2. 

If  there  is  any  distinction,  specific  devisees  are  preferred  to 
general  pecuniary  legatees. 

As  to  abatement  by  election  of  widow :  Bard's  Est,  68  Pa. 
393 ;  Sandoe's  Ap.,  65  Pa.  314 ;  Gallagher's  Ap.,  87  Pa.  200  ; 
Galkgher's  Ap.,  76  Pa.  296 ;  Grim's  Ap.,  89  Pa.  333 ;  Youngs 
Ap.,  108  Pa.  17  ;  Ferguson's  Est.,  138  Pa.  208 ;  Batione's  Est., 
136  Pa.  307. 

The  action  of  the  widow  diminished  appellant's  legacy  and 
imposed  the  burden  of  the  dower  charges  on  appellees.  The 
fund  was  sequestered  for  our  joint  benefit.  We  might  have 
asked  for  a  specific  sum  in  gross,  estimated  on  the  probable 
duration  of  the  widow's  life.     An  order  similar  to  ours  was 
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made  in  Gallagher's  Ap.,  87  Pa.  200.  We  asked  for  no  prefer- 
ence, although  entitled  to  it,  but  came  in  on  the  fund  pro  rata 
with  all  others  who  suffer. 

The  appellees  get  nothing  from  the  crops.  The  tenants  get 
one  half,  the  widow  the  other  half,  and  the  legatees  have  been 
allowed  interest  on  their  legacies. 

Opinion  by  Mr.  Chief  Justice  Paxson,  July  13, 1892. 

It  is  the  settled  rule  in  Pennsylvania  that  where  a  wife 
elects  to  take  against  her  husband's  will,  equity  executes  the 
substituted  devises  and  bequests  to  the  wife  as  a  trust  in  her 
for  the  benefit  of  the  disappointed  claimants  to  the  amount  of 
their  interest  therein,  and  the  court  will  assume  jurisdiction  to 
sequester  the  benefit  intended  for  the  refusing  wife  in  order 
to  secure  compensation  to  those  whom  her  election  disappoints: 
Sandoe's  Ap.,  65  Pa.  314;  Gallagher's  Ap.,  76  Pa.  296; 
Young's  Ap.,  108  Id.  17;  Ferguson's  Est.,  138  Id.  208; 
Batione's  Est.,  136  Pa.  307. 

This  was  precisely  what  was  done,  as  we  understand  it,  by 
the  learned  auditor  and  court  below.  The  testator  died  August 
28, 1889,  leaving  a  widow  but  no  lineal  descendants.  By  his 
will  he  gave  to  his  widow  his  household  furniture,  horses,  car- 
riages, etc.,  $2,500,  absolutely,  his  dwelling-house  and  the  in- 
come of  $50,000  for  life.  He  gave  a  large  number  of  pecuniary 
legacies  which  he  directed  to  be  paid  within  one  year  after  his 
decease.  He  then  devised  three  farms  to  his  brother,  John 
James  Evans,  for  life,  with  remainder  to  the  four  daughters  of 
said  brother.  He  also  devised  'three  farms  to  his  brother, 
William  Watson  Evans,  for  life,  with  remainder  to  his  three 
daughters.  He  also  devised  a  farm  to  his  nephew,  Robert  A. 
Evans,  and  another  to  a  grand-nephew.  These  devises  are 
also  for  life,  with  remainders  over.  He  then  gave  all  the  rest, 
residue  and  remainder  of  his  estate,  of  every  kind,  to  his 
brother,  John  J.  Evans,  and  his  sister,  Clementina  E.  Locher, 
their  heirs  and  assigns,  as  tenants  in  common  in  equal  shares. 

The  widow  elected  to  take  against  the  will,  and  proceedings 
were  instituted  by  her  in  the  orphans'  court  of  Lancaster 
county,  to  ascertain  and  fix  her  dower  in  the  real  estate  de- 
vised by  the  testator ;  and  the  said  orphans'  court  fixed  her 
dower  in  the  lands  specifically  devised  as  aforesaid,  as  follows : 
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In  the  three  farms  devised  to  John  J.  Evans,     .  $5,800 

In  the  three  farms  devised  to  W.  W.  Evans, .     .  5,400 

In  the  farm  devised  to  his  nephew,  R.  A.  Evans,  2,500 

In  the  farm  devised  to  his  grand-nephew,     •        .  4,500 


Making  a  total  of  dower  assigned  $17,700. 

The  amount  for  distribution  in  the  present  account  was 
$109,538.90.  Of  this  sum  the  auditor  awarded  to  the  widow 
$54,769.45,  leaving  for  distribution  among  the  legatees, 
$54,769.45.  Of  this  latter  sum  the  auditor  set  apart  the  sum 
of  $21,240,  which  he  directed  to  be  invested,  and  the  income 
thereof  paid  to  the  respective  devisees,  whose  lands  had  been 
charged  with  dower,  until  further  ordered  by  the  orphans' 
coui-t. 

It  was  contended  by  the  appellant  that  the  proceedings  in 
the  orphans'  court  were  invalid,  and  that  in  any  event  the 
action  of  the  auditor,  and  the  court  below,  in  relief  of  the  de- 
visees on  whose  land  the  dower  was  charged,  was  premature  ; 
it  being  alleged  that  this  was  but  a  partial  account,  and  that 
these  equities  should  have  been  arranged  upon  the  final  settle- 
ment of  the  estate. 

In  regard  to  the  first  objection,  it  is  suflficient  to  say  that  the 
proceedings  in  the  orphans'  court,  by  which  the  dower  was 
assigned,  are  not  before  us.  We  cannot,  in  a  collateral  pro- 
ceeding, review  a  decision  of  that  court  from  which  no  appeal 
has  ever  been  taken. 

Nor  do  we  think  the  order  complained  of  was  prematurely 
made.  The  election  of  th6  widow  to  take  against  the  will 
creates  an  actual,  present  disappointment  on  the  part  of  the  de- 
visees. The  lands  which  they  take  under  the  will  are  actually 
charged  with  the  dower.  At  present  there  is  no  disappoint- 
ment on  the  part  of  the  legatees.  There  may  or  there  may  not 
be  such  disappointment  upon  the  final  settlement  of  the  estate. 
Should  there  be,  the  orphans'  court,  in  the  exercise  of  its 
equity  powers,  can  readjust  the  distribution  of  the  estate  so  as 
to  do  exact  equity  to  all  parties  concerned.  It  will  be  observed 
that  the  order  complained  of  is  made  only  until  the  further 
order  of  the  court.  It  is  obvious  that  had  not  this  sum  of 
$21,240  been  set  apart  now,  a  state  of  facts  might  exist  at  the 
final  settlement  of  the  estate  which  would  render  the  court 
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powerless  to  pi*otect  the  devisees.  For  if  this  sum  were  now 
distributed  to  the  legatees,  and  no  further  assets  come  into  the 
hands  of  the  executors,  no  order  could  be  made  in  relief  of  the 
devisees.  If,  upon  final  settlement,  the  legatees  should  be  dis- 
appointed, it  will  be  the  duty  of  the  court  below  to  adjust  the 
equities  between  them  and  the  devisees  in  such  manner  that 
each  shall  bear  his  proper  proportion  of  the  loss,  and  no  more. 
We  will  not  now  anticipate  what  may  never  come  to  pass. 

The  decree  is  aflBrmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 


Hackett  v.  Emporium  Borough  School  District,  Ap- 
pellant. 

[Marked  to  be  reported.] 

Common  SchooU— Special  building  tax — Lease — Act^  1S54. 

A  special  building  school  tax  levied  under  §  33  of  the  Act  of  May  8, 1864, 
may  be  used  to  lease  a  building  and  fit  it  up  for  use  as  a  schoolhouse. 

Section  88.  authorizing  the  board  of  school  directors  to  levy  a  special 
tax  **to  be  applied  solely  to  the  purpose  of  purchasing  or  paying  for 
ground,  and  the  building  or  erection  of  school  buildings  thereon,"  is  to 
be  construed  with  §  2  of  said  Act  requiring  the  directors  to  establish  a 
sufficient  number  of  schools  and  to  cause  **  suitable  lots  of  ground  to  be 
procured  and  suitable  buildings  to  be  erected,  purchased  or  rented  for 
schoolhouses."  The  word  **  purchase"  in  §  33,  is  applicable  to  a  lease- 
hold estate; 

Tax  payer^s  bill — Misappropriation^  effect  of^  on  levy — Practice, 
The  subsequent  misappropriation  of  a  portion  of  the  proceeds  of  a  spec- 
ial tax  may  render  the  directors  personally  liable  to  the  district,  but  it  can 
have  no  retroactive  effect  upon  the  power  of  the  directors  to  levy  and  col- 
lect tlie  tax.  And  it  will  not  support  a  taxpayer's  bill  to  restrain  its  col- 
lection . 

Argued  May  17,  1892.  Appeal,  No.  269,  Jan.  T.,  1892,  by 
defendant,  from  decree  of  C.  P.  Cameron  Co.,  Nov.  T.,  1888, 
No.  1,  perpetually  enjoining  collection  of  special  school  tax. 
Before,  Paxson,  C.  J.  Sterrett,  Williams,  McCollum  and 
Heydrick,  JJ. 

The  facts,  as  found  by  the  master,  Jesse  Merrill,  are  stated 
in  substance  in  the  opinion  of  the  Supreme  Court.  The  master 
found  that  a  building  tax  of  five  mills  was  levied  for  1888,  pro- 
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ducing  $885.31,  includiug  exonerations,  and  that  it  was  applied 
as  follows:  for  rent,  furniture,  etc.,  of  building  leased  and 
fitted  up  for  school  purposes,  $427.86 ;  for  re-painting  an  old 
school  building,  $109.27 ;  and  for  water  closets  on  same  ground, 
$268.36 ;  making  a  total  of  $805.48. 

The  master  concluded  as  follows  : 

"  The  board  of  directoi-s  had  asked  for,  and  been  refused, 
the  privilege  of  borrowing  money  for  the  purpose  of  enlarging 
their  present  building.  The  law  imposes  upon  them  the  duty 
of  providing  a  suflBcient  number  of  schools  for  their  accommo- 
dation. The  23d.  section  of  the  Act  of  May  8,  1854,  1  Purd. 
290,  pi.  48,  gives  school  directors  the  right  to  rent  buildings 
for  school  purposes.  We  think  the  i)urcha8e  of  the  use  of  a 
building  a  legitimate  expenditure  of  part  of  the  fund  raised  by 
the  tax.  In  Davis  v.  Bradford  School  District  et  al.,  4  C.  C. 
656,  this  question,  whilst  not  directly,  is  practically  decided  in 
this  way. 

''The  question  as  to  whether  or  not  an  expenditure  for 
school  furniture,  would  be  a  proper  one,  is  decided  in  Delano 
Land  Co.'s  Ap.,  103  Pa.  347,  in  which  the  Supreme  Court  af- 
firms that  part  of  the  judgment  of  the  lower  court,  which 
allows  the  collection  of  a  building  tax,  assessed  partly  for  that 
purpose. 

'*  The  building  of  water  closets  and  re-painting  the  old  school 
building  were  extraordinary  repaii-s,  and  the  appropriation  of 
this  tax  to  these  purposes  was  a  proper  expenditure, 'and  can 
be  fully  justified  under  the  manuscript  opinion  of  the  learned 
judge  of  this  district,  filed  in  the  case  of  Chapman  v.  Lumber 
Twp.  Sch.  Dist.,  in  common  pleas  of  Cameron  county,  to  No. 
59,  Sept.  T.,  1888. 

'*  I  find,  therefore,  that  the  building  tax  levied  and  assessed 
by  the  school  directors  of  the  school  district  of  Emporium  bor- 
ough, at  their  meeting  on  June  13,  1888,  was  legally  and  law- 
fully levied  and  assessed,  and  that  its  collection  should  not  be 
resti-ained  by  the  court." 

Exception  was  filed  to  this  finding,  which  was  sustained  by 
the  court,  ar  d  the  injunction  made  perpetual,  in  an  opinion  by 
Mayer,  P.  J.,  on  the  ground  that  the  special  tax  could  be 
levied  only  for  the  purchase  of  land  and  the  erection  of  school- 
houses  thereon,  saying  in  conclusion  : 
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'^  Of  course  the  tax  could  be  used  for  all  matters  so  intimately 
connected  with  the  purchase  of  grounds  and  the  erection  of  new 
buildings,  such  as  fencing  and  improving  the  grounds  and  the 
purchase  of  furniture  for  a  new  building,  that  they  would  be 
considered  a  part  of  the  same.  Such  was  the  case  in  Delano 
Land  Co.'s  Ap.,  103  Pa.  847,  cited  by  the  master,  where  the 
court  allowed  a  building  tax  to  be  levied  and  collected  to  pay 
for  furniture  for  a  school  building  that  was  being  erected.  But 
in  the  same  case  rents  and  repairs  were  paid  out  of  the  general 
school  fund :  Page  852. 

["  As  the  tax  levied  against  the  property  of  the  plaintiff 
was  not  used  nor  intended  to  be  used  for  the  purposes  designat- 
ed in  §  33  of  the  Act  of  May  8, 1864,  the  master  was  in  error 
in  his  conclusions  of  law  that  the  building  tax  was  properly 
appUed."]  [2] 

Errors  amgned  were  (1)  not  dismissing  bill ;  (2)  opinion 
as  above  in  brackets,  quoting  it ;  and  (8)  reversing  report  and 
continuing  injunction. 

J.  P.  McNamey^  with  him  J.  0.  Johnson^  for  appellant. — 
The  Act  of  1854  requires  the  directors  to  establish  a  sufficient 
number  of  schools  and  for  refusal  to  do  so  may  be  removed: 
Nicklas  v.  Kaltenbaugh,  146  Pa.  212.  The  same  Act  author- 
izes them  to  rent  and  furnish  schoolrooms,  and  by  §  33  they 
are  authorized  to  levy  a  special  tax.  Two  classes  of  duties  are 
imposed  on  directors,  1,  keeping  the  schools  open  and  running, 
and,  2,  acquiring  and  maintaining  the  school  property,  suffi- 
cient to  supply  schools  for  all.  The  popular  and  practical  in- 
terpretation of  §  33  has  been  according  to  our  claim.  It  is  the 
correct  interpretation  in  the  light  of  the  other  provisions  of  the 
statute.  This  section  is  a  necessary  and  supplemental  tax 
provision  to  enable  directors  to  acquire  and  maintain  school 
propeiiy.     Nothing  remains  to  be  added  to  the  master's  report. 

T.  C.  Hippie^  with  him  B.  W.  Qreen^  for  appellee. — The  Leg^ 
islature  provided  for  an  anual  tax  to  meet  expenses  such  as 
were  incurred  by  appellants.  When  §  33  of  the  Act  of  1854 
prescribed  the  special  tax  whi  h  should  be  used  "  solely*"  for 
the  purpose  of  purchasing  or  payiug  for  the  ground  and  the 
building  or  erection  of  school  buildings  thereon,  it  prohibited 
any  other  use  of  the  money.     If  not,  other  language  should 
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have  been  used.  If  the  special  tax  can  be  applied  to  general 
purposes,  then  a  double  general  school  tax  may  be  collected  in 
excess  of  the  amount  allowed  by  law. 

Ford  V.  School  Dist.,  121  Pa.  548,  and  German  Twp.  Sch. 
Dist.  V.  Sangston,  74  Pa.  454,  rule  this  case.  Davis  v.  Brad- 
ford Sch.  Dist.,  4  C.  C.  656,  is  not  authority  for  the  master's 
position.  The  court  there  says  the  special  tax  is  to  be  used 
for  a  special  purpose. 

The  accepted  construction  is  that  stated  by  the  superintend- 
ent of  public  instruction,  as  follows : 

The  special  tax  can  be  applied  as  follows :  "  1,  for  purchas- 
ing ground;  2,  erecting  buildings;  8,  accumulation  of  fund 
for  purchasing  ground  and  erecting  buildings ;  4,  payment  of 
debt  contracted  in  purchasing  ground  and  erecting  buildings ; 
5,  completing  improvements  in  school  buildings  comtemplated 
at  the  time  of  their  erection ;  6,  fencing  and  improving  grounds 
in  connection  with  the  erection  of  buildings.'^ 

Opinion  by  Me.  Justice  Williams,  July  18, 1892. 

The  duties  and  powers  of  school  directors  are  defined  and 
regulated  by  the  Act  of  May  8,  1854,  and  its  supplements. 
Their  important  duties  are  two  in  number.  One  is  "  to  estab- 
lish a  sufficient  number  of  common  schools  for  the  education 
of  every  individual  between  the  ages  of  six  and  twenty-one 
years,  in  their  respective  districts,  who  may  apply  for  admis- 
sion." The  other,  as  defined  by  the  Act  of  1854,  is  "  To  cause 
suitable  lots  of  ground  to  be  procured  and  suitable  buildings  to 
be  erected,  purchased,  or  rented,  for  schoolhouses,"  in  which 
the  common  schools  may  be  conducted.  To  provide  them  with 
the  means  necessary  to  enable  them  to  perform  these  duties 
they  are  clothed  by  law  with  the  power  to  levy  and  collect  two 
distinct  taxes.  One  of  these  is  styled  a  school  tax,  the  other 
a  special  or  building  tax.  The  school  tax  must  be  large 
enough  so  that,  '^  together  with  such  additional  sums  as  the 
district  may  be  entitled  to  receive  out  of  the  state  appropria- 
tions and  from  other  sources,  it  shall  be  sufficient  to  keep  the 
schools  of  the  district  in  operation  not  less  than  four  or  more 
than  ten  months  in  the  year."  The  special  or  building  tax 
must  be  levied  and  used  to  provide  "  suitable  buildings  "  for 
use  as  schoolhouses,  and  cannot  be  lawfully  diverted  to  any 
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other  purpose.  The  words  of  the  Act' of  Assembly  are  that 
tliis  tax  shall  be  "  applied  solely  to  the  purpose  of  purchasing, 
or  paying  for  the  giound,  or  the  building  or  erection  of  school 
buildings  thereon.*'  This  sentence  must  be  read  in  connection 
with  that  which  imposes  the  duty  to  provide  suitable  lots  of 
laud  and  to  cause  ^^  suitable  buildings  to  be  erected,  purchased 
or  rented  for  schoolhouses."  The  power  to  levy  the  tax  is 
given  that  the  directors  may  be  able  to  discharge  the  duty  thus 
imposed,  and  the  words  employed  must  be  so  construed  as  to 
enable  them  to  perform  it  fully.  If  the  general  or  school  tax 
should  produce  a  sum  large  enough  to  enable  the  directors  to 
perform  both  duties  no  other  tax  would  be  necessary.  If  it 
should  not,  it  must  be  supplemented  by  the  special  tax  which 
must  be  devoted  to  the  sole  purpose  of  providing  the  school- 
houses  needed.  Whether  a  special  tax  may  be  lawfully  levied 
and  collected  depends  on  whether  greater  schoolhouse  accom- 
modation is  needed  in  the  district  than  the  directors  can  supply 
with  the  means  at  their  command.  If  such  need  exists  the 
best  manner  in  which  to  meet  it  is  a  question  for  the  directors 
to  settle  in  the  exercise  of  their  official  discretion.  The  law 
authoiizes  them  to  meet  it  by  the  erection  of  a  suitable  build- 
ing (which  would  include  the  enlargement  of  an  existing  build- 
ing), by  the  purchase,  and  by  the  renting,  of  a  suitable  building 
for  use  as  a  schoolhouse.  When  they  decide  which  of  these 
methods  is  best  adapted  to  the  exigency  and  the  best  interest^} 
of  the  district,  they  must  next  inquire  whether  the  ordinary 
school  tax  will  yield  a  suflBcient  sum  of  money  to  maintain  the 
schools  and  provide  the  additional  schoolhouse  accommoda- 
tion. If  it  will  not,  then  the  circumstances  have  arisen  which 
will  justify  the  exercise  of  the  power  to  levy  and  collect  a 
special  tax.  The  subsequent  misappropriation  of  a  portion  of 
the  proceeds  of  this  tax  may  render  the  directors  personally 
liable  to  the  district,  in  a  proper  case,  but  it  can  have  no  retro- 
active effect  upon  the  power  of  the  directors  to  levy  and  col- 
lect the  tax. 

In  the  case  at  bar  it  appears  that  the  directoi-s  of  Emporium 
School  District  found  four  hundred  and  nine  persons  ap- 
plying for  admission  to  their  school.  Their  schoolhouse 
furnished  accommodation  for  only  three  hundred  and  thirty. 
What  should  they  do  to  provide  for  the  eighty  persons  whom 
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they  could  not  accommodate?  It  was  their  duty  under  the 
law  to  make  some  provision  for  them,  and  they  deliberated 
as  to  the  best  way  in  which  to  perform  that  duty.  Their  first 
plan  was  to  erect  a  new  schoolhouse  of  suflBcient  size  to  accom- 
modate the  whole  number  applying,  and  to  supply  the  probable 
demand  for  some  years  to  come ;  but  the  expense  of  such  a 
sti-ucture  would  make  it  necessary  to  incur  a  considerable 
debt.  The  question  whether  the  debt  should  be  contracted 
for  this  purpose  was  submitted  to  the  decision  of  the  qualified 
voters  of  the  borough  and  their  decision  was  against  it.  The 
directors  were  thus  shut  up  to  the  necessity  of  meeting  the  de- 
mand upon  them  in  a  less  expensive  way.  They  decided,  and, 
BO  far  as  we  can  judge  from  this  record,  decided  wisely,  that  it 
was  not  best  to  enlarge  a  building  which  was  old  and  illy  adapted 
to  the  wants  of  the  district ;  nor  to  buy  a  building  for  a  tempo- 
rary purpose ;  but  to  rent  suitable  rooms  and  fit  them  up  for 
occupancy  until  the  district  should  be  able  to  make  suitable  per- 
manent provisions  for  the  scholara  within  its  limits.  Having 
determined  upon  what  must  be  done  they  found  the  school  tax 
did  not  provide  the  means  of  doing  it.  They  accordingly 
levied  a  special  tax  to  enable  them  to  do  what  the  law  required 
them  to  do,  viz.,  to  make  provision  for  the  eighty  persons  apply- 
ing for  admission  to  the  school  for  whom  they  had  no  room  in 
the  schoolhouse  belonging  to  the  district.  The  plaintiff  de- 
nied their  right  to  levy  the  tax  and  filed  the  bill  in  this  case 
asking  the  court  to  enjoin  them  against  its  collection.  The 
learned  judge  of  the  court  below  granted  the  injunction,  fol- 
lowing a  decision  of  the  superintendent  of  public  instruction, 
and  holding  that  a  special  tax  could  be  levied  only  for  one  of 
two  purposes,  the  purchase  of  lots  of  land,  and  the  erection  of 
schoolhouses  thereon.  We  think  this  interpretation  of  the 
Act  of  1854  is  too  literal.  It  leaves  out  of  view  the  require- 
ment that  the  directors  shall  provide  suitable  buildings  to  be 
used  as  schoolhouses  by  causing  them  to  be  "erected,  pur- 
chased or  rented,"  and  fixes  attention  on  the  clause  which 
limits  the  use  of  the  fund,  when  raised,  "  solely  "  to  the  pur- 
chase of  ground  and  the  erection  of  buildings.  It  limits  the 
meaning  of  the  word  "  purchase"  to  the  acquisition  of  a  fee  sim- 
ple, and  so  restrains  the  directors  to  one  out  of  the  three  modes 
of  obtaining  schoolhouses  which  the  Act  gives  them.  If  they 
Vol.  cl — 15 
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can  use  the  proceeds  of  the  special  tax  for  no  purpose  except 
the  purchase  of  land  in  fee  and  building  upon  the  land  so  bought, 
then  they  are  without  means  to  buy  a  building  already  erected, 
or  to  rent  it  for  school  purposes.  The  legal  meaning  of  the 
word  purchase  includes  all  modes  of  acquisition  except  that  by 
descent.  A  lessee  is  a  purchaser  as  truly  as  he  who  becomes 
grantee  in  fee.  The  difference  is  in  the  estate  acquired.  The 
estate  of  the  former  is  a  leasehold,  of  the  latter  a  freehold,  but 
the  mode  of  acquisition  is  by  purchase  in  both  cases.  The 
school  law  requires  the  directors  to  provide  suitable  school- 
houses  for  their  district  by  building,  by  buying,  and  by  renting. 
It  authorizes  them  to  provide  the  money  for  this  purpose  by 
levy  ai)d  collection  of  a  special  tax,  and  prohibits  the  use  of 
the  money  so  raised  for  any  other  purpose.  The  words  em- 
ployed are  not  the  best  that  could  have  been  chosen,  but,  read 
in  connection  with  the  section  that  imposes  the  duty  of  pro- 
viding sclioolhouses,  they  are  not  difficult  of  inteipretation. 
So  read  they  declare  that  the  money  raised  by  a  special  tax 
must  be  applied  solely  to  the  purchase  of  suitable  lots,  in  fee 
or  for  years,  with  a  suitable  building  on  them,  or  vacant ;  and 
if  vacant  then  to  the  further  purpose  of  erecting  a  suitable 
building  on  such  lot  for  use  for  school  purposes.  This  makes 
the  provisions  of  the  law  hai-monize  with  each  other,  and  pio- 
vides  the  directors  with  the  means  with  which  to  do  what  the 
law  requires  them  to  do.  Any  narrower  construction  than  this 
leaves  the  directors  charged  with  a  duty  which  they  have  no 
means  for  performing,  but  for  the  non-performance  of  which 
they  are  made  liable  to  removal  from  office.  In  the  case  before 
OS  it  is  clearly  the  duty  of  the  directors  to. provide  for  the  eighty 
persons  residing  in  their  district  and  demanding  admission  to 
the  public  schools.  They  cannot  make  provision  by  the  erec- 
tion of  a  suitable  building  or  the  purchase  in  fee  of  such  build- 
ing, because  of  an  existing  debt  which  voters  refuse  to  increase. 
If  they  cannot  apply  the  proceeds  of  the  special  tax  to  the  pur- 
chase of  a  leasehold,  then  they  cannot  perform  the  duty  which 
the  law  has  laid  on  them.  The  eighty  applicants  must  be  de- 
nied admission  to  the  school,  and  the  doors  be  closed  against 
them  indefinitely.  This  could  not  have  been  the  intention  of  the 
law-makers  and  we  could  not  adopt  such  a  construction  unless 
the  language  employed  by  them  left  us  no  alternative.     We 
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are  of  opinion  that  the  purchase  of  a  leasehold  was  a  proper 
way  to  provide  for  the  peraons  applying  for  admission  to  the 
school  in  Emporium  ;  and  that  the  levy  of  a  special  tax  was  a 
proper  and  lawful  mode  of  raising  the  money  necessary  to  pay 
the  price,  and  fit  up  the  building  for  use  as  a  schoolhouse.  If 
any  pai-t  of  the  proceeds  of  the  tax  has  been  improperly  used, 
that  is  a  question  to  be  disposed  of  on  the  settlement  of  the 
accounts  of  the  directors,  with  which  in  this  proceeding  we 
have  no  concern. 

The  decree  of  the  court  below  is  reversed  and  the  injunction 
dissolved.    The  costs  of  this  appeal  to  be  paid  by  the  appellee. 


Dean  et  al.  v.  Winton  et  al.,  Appellants.  I  iso      |^l 

Wills— Intent  ofteaUitor. 

The  intent  of  a  testator  is  to  be  gathered  from  his  entire  will,  rather 
than  from  the  terms  of  a  particular  devise,  which,  regai'ded  alone,  might 
be  inconsistent  with  his  testamentary  scheme  as  a  whole. 

Vested  and  contingent  estate — Condition — Precatory  words, 
A  testator  devised  to  his  children  by  name  all  of  his  residuary  estate, 
except  that  devised  to  his  wife,  which  was  a  life  estate  in  the  mansion 
house  and  curtilage.  On  the  death  of  the  wife  the  mansion  house  and 
curtilage  were  to  be  divided  equally  among  his  children  suiviving  and  the 
issue  of  such  as  might  be  dead.  He  further  provided  that,  as  the  mansion 
house  and  curtilage  were  not  susceptible  of  division,  it  should  be  ap- 
praised, on  the  death  of  his  wife,  and  '*  the  same  shall  be  taken  by  such 
of  my  devisee  or  devisees  as  shall  take  the  farm  now  attached  to  th<> 
same,  securing  the  respective  portions  to  those  interested  by  bond  and 
mortgage  payable  in  five  equal  annual  payments  with  interest/^ 

Held  that  the  words  of  the  clause  quoted  were  not  precatory,  but  testa- 
mentary; that  the  estate  was  contingent  upon  the  partition,  but  would 
vest  at  that  time ;  and,  being  once  vested,  the  law  would  not  imply  that 
the  appraisement  and  payment  of  the  shares  to  the  other  children  was  a 
condition  of  the  devisee^s  tenure.  The  remedy  of  the  other  parties  in 
interest  would  be  in  the  orphans^  court 

Argued  Feb.  26, 1892.  Appeal,  No.  174,  Jan.  T.,.1892,  by 
defendants  from  judgment  of  C.  P.  Lackawanna  Co.,  Jan.  T., 
1889,  No.  801,  on  verdict  for  plaintiffs,  in  ejectment,  for  one- 
fourth  interest  in  land  described  in  writ  and  mesne  profits. 
Before  Paxsok,  C.  J.,  Steerett,  Williams,  McCollum 
and  Heydbick,  JJ. 

Suit  was  brought  Dec.  24, 1888,  by  A.  D.  Dean  et  al.,  child- 
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ren  of  Polly  S.  Dean,  a  chfld  of  Henry  Heermans,  claiming  as 
devisees  of  a  one-quarter  interest  in  the  land,  under  the  will 
of  Henry  Heermans,  against  Catherine  Winton  et  a1.,  grantees 
of  Henry  C.  Heermans,  who  claimed  as  devisee  of  the  land 
under  said  will. 

The  evidence,  on  the  trial  before  Archbald,  P.  J.,  was  to 
the  following  effect :  Henry  Heermans  died  Oct  20, 1848,  seized 
of  the  land  in  dispute,  leaving  a  will,  dated  Dec.  17,  1842, 
which  contained  the  follow  provisions,  inter  alia : 

"  Secondly.  I  give  and  bequeath  unto  my  dear  wife  Sarah 
Ann,  one-third  part  of  all  my  personal  property  after  the  pay- 
ment of  my  debts,  together  with  the  interest  of  one-third  part 
of  all  my  real  estate,  to  be  ascertained  by  the  appraisement 
hereinafter  mentioned  and  to  be  charged  upon  the  land. 

**  I  also  bequeath  to  my  said  wife  two  acres  and  a  half  of  land 
on  the  west  side  of  the  public  highway,  embracing  my  mansion 
house  during  her  natural  life,  and  no  longer ;  the  said  two 
acres  and  a  half  of  land  to  be  set  off  as  follows :  [describing 
it ;]  this  last  bequest  is  made,  however,  on  the  following  con- 
ditions :  That  my  said  wife  shall  pay  over  to  my  executor  here- 
inafter mentioned,  five  hundred  dollars  out  of  her  share  of  my 
personal  property,  within  one  year  after  my  death,  which  said 
sum  is  to  be  distributed  equally  among  my  devisees  hereinafter 
mentioned,  and  in  case  my  said  wife  shall  neglect  or  refuse 
within  the  period  aforesaid  to  accede  to  the  foregoing  condi- 
tion, then  this  last  bequest  is  to  be  null  and  void. 

"  Thirdly.  I  give  and  bequeath  unto  my  beloved  children 
Catherine,  intermarried  with  W.  W.  Winton,  Polly,  Mahala, 
Olive,  Caroline,  Henry  Clay,  Harriet  and  Ruth  Ann,  all  the 
residue  of  my  estate,  real,  personal  and  mixed,  to  be  divided 
equally  among  them,  subject,  nevertheless,  to  the  payment  of 
the  legacy  hereinafter  mentioned ;  and  in  the  case  of  the  death 
of  either  of  the  above  mentioned  eight  children  without  issue, 
my  will  and  desire  is  that  the  portion  or  portions  that  such 
child  or  children  would  be  entitled  to  if  alive,  should  be 
equally  divided  among  those  of  my  foregoing  mentioned  chil- 
dren who  survive,  and  the  issue  of  such  as  may  die  leaving 
issue. 

**  In  others  words,  my  will  is,  that  such  of  my  eight  children 
above  mentioned  as  shall  survive,  together  with  the  issue  of 
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such  of  them  that  may  die,  leavmg  issue,  shall  take  the  whole 
of  my  real  and  personal  estate,  except  wliich  is  hereby  devised 
to  my  said  wife,  and  a  legacy  hereafter  to  be  mentioned.  •  •  . 

*^  In  case  my  wife  shall  take  my  mansion  house  and  the  two 
acres  and  a  half  of  land  under  the  foregoing  provisions  of  this 
will,  my  desire  and  will  is  that  at  her  decease  the  same  shall 
be  equally  divided  among  my  eight  childi'en  specially  men- 
tioned in  item  thii-d,  or  among  the  survivors  of  them  at  that 
time,  and  the  issue  of  such  as  may  be  dead.  As  the  said  man- 
sion house  and  two  acres  and  a  half  of  land  is  not  susceptible 
of  division,  my  will  and  desire  is  that  immediately  after  the 
death  of  my  wife  that  the  said  premises  shall  be  appraised  by 
three  judicious  and  disinterested  men,  and  that  the  same  shall 
be  taken  by  such  of  my  devisee  or  devisees  as  shall  take  the 
farm  now  attached  to  the  same,  securing  the  respective  portions 
to  those  interested  by  bond  and  mortgage,  payable  in  five  equal, 
annual  payments  with  interest;  but,  in  case  my  said  wife 
should  die  before  this  will  shall  take  effect,  then  my  desire  is 
that  my  said  mansion  house  and  land  should  be  appraised  with 
my  other  real  estate  under  the  provision  hereinbefore  men- 
tioned, ..." 

The  widow  took  the  mansion  under  the  terms  of  the  will, 
and  died  Aug.  23,  1868,  leaving  to  survive  her  three  children, 
and  the  issue  of  a  deceased  child,  Polly  S.  Dean,  minors,  plaint^ 
iffs  in  this  case.  On  Nov.  24, 1868,  W.  W.  Wiuton  was  ap- 
pointed guardian  for  these  minors. 

Plaintiffs  offered,  inter  alia^  the  above  evidence  and  rested. 

Defendants  then  offered  in  evidence  proceedings  in  partition 
in  the  estate  of  Henry  Heermans  and  a  special  Act  of  Assembly 
of  March  16, 1847,  making  this  record  evidence.  Also  the 
election  of  the  guardian  of  Henry  C.  Heermans  to  take,  as  his 
ward's  share,  a  purpart,  being  the  farm  from  which  the  man- 
sion house  and  two  and  a  half  acres  had  been  cut  off. 

On  Oct.  19, 1868,  appraisers,  chosen  by  the  surviving  chil- 
dren and  Isaac  Dean,  for  the  estate  of  his  wife,  met  and  ap- 
praised the  mansion  house  and  two  and  one  half  acres  at  $4,400. 
This  appraisment  was  not  recorded  in  the  orphans'  court,  and 
it  did  not  appear  that  it  was  reduced  to  writing. 

On  Oct  20,  1868,  Henry  C.  Heermans  conveyed  the  land  in 
question  to  W.  W.  Winton,  the  consideration  named  in  the 
deed  being  $1,100. 
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Defendants  then  oflFered  to  prove  by  W.  W.  Winton  **  that 
be  and  Catherine,  one  of  the  defendants  in  this  case, 
went  into  possession  of  the  land  in  dispute  immediately  after 
the  execution  of  the  deed  of  Henry  (T.  Heermans  to  W.  W. 
Winton,  now  given  in  evidence,  and  that  they  have  occupied 
it  ever  since.  That  the  deed  was  made  in  pursuance  of  the 
appraisement  with  the  assent  of  the  parties  at  that  time  in  in- 
terest, A.  B,  Dunning  and  wife,  W.  W.  Winton  and  Catherine 
Winton,  Henry  C.  Heermans,  Isaac  Dean,  executor  of  the  last 
will  and  testament  of  Polly  S.  Dean  dec'd,  and  the  father  of 
these  plaintiffs.  That  the  money  was  paid  by  W.  W.  Winton 
to  the  respective  parties,  to  wit:  Mrs.  Dunning  and  Henry  C. 
Heermans,  and  Isaac  Dean,  executor  of  the  last  will  and  testa- 
ment of  Polly  S.  Dean,  dec'd.  This  is  for  the  purpose  of  show- 
ing an  acquiescence  in  the  appraisement,  and  payment  of  the 
money  and  transfer  of  the  land  in  dispute,  from  that  time 
until  the  commencement  of  this  suit." 

Objected  to  *'  for  the  reason  that  the  conveyance  from  Henry 
C.  Heermans  to  W.  W.  Winton  is  a  conveyance  simply  of  the 
one-fourth  interest  in  this  property,  as  shown  by  the  consider- 
ation named  in  the  deed.  That  the  parties  plaintiff  were 
nearly  all  minors,  under  the  age  of  twenty-one  years,  at  the 
time  this  appraisement  took  place ;  and  this  witness,  who  was 
a  party  interested,  was  their  legal  guardian  at  that  time,  and 
took  advantage  of  his  situation.  That  the  right  claimed  in 
this  case  by  the  plaintiffs  is  a  strictly  legal  right,  and  that  no 
legal  appraisement  was  made ;  and  that  the  other  interest,  that 
of  Mrs.  Dunning,  was  conveyed  by  a  deed  separately  to  the 
witness  prior  to  the  time  when  the  appraisement  was  held. 
That  the  testimony  is  irrelevant  and  immaterial."  Objection 
sustained  and  bill  sealed.  [1] 

Defendants  then  offered  to  prove  by  the  same  witness  that 
he  paid  to  Isaac  Dean  the  one  fourth  of  the  appraisement  of 
the  mansion  house  and  lot. 

Objected  to  "  for  the  reason  that  the  plaintiffs  were  minors. 
Isaac  Dean  had  no  power  or  authority  to  bargain  away  the 
interest  of  the  children  of  Polly  S.  Dean ;  had  no  authority  to 
receive  the  money  paid  to  him  in  behalf  of  the  children,  and 
that  in  fact  the  witness  himself  was  the  guardian  of  the  minor 
children,  and  not  Isaac  Dean,  and  that  the  testimony  is  imma- 
terial and  irrelevant."    Objection  sustained,  and  bill  sealed.  [2] 
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Defendants  further  offered  in  evidence  deed  of  A.  B.  Ste- 
vens, sheriff,  dated  Nov.  5, 1881,  for  lands  sold  as  the  land  of 
W.  W.  Winton  to  Catherine  Winton,  inter  alia^  for  the  land 
in  dispute.  Objected  to  as  immaterial  and  irrelevant.  Objec- 
tion sustained,  and  bill  sealed.  [3] 

Defendants  asked  for  binding  instructions,  which  were  re- 
fused. [4] 

The  court  charged : 

"  My  best  judgment  in  regard  to  it  now — ^and  it  is  certainly 
a  most  difficult  case,  gentlemen — is  that  the  plaintiffs  are  en- 
titled to  your  verdict ;  and  I  therefore  give  you  binding  in- 
structions to  find  in  favor  of  the  plaintiffs. 

["  The  position  of  the  defendants  is,  that,  under  the  will  of 
old  Mr.  Heermans,  these  two  and  a  half  acres,  which  he  left  to 
the  widow  during  her  lifetime,  went  to  Henry  Clay  Heermans 
upon  the  election  by  his  guardian  to  take  the  adjoining  farm ; 
and  that  thereupon  the  interests  of  the  other  children  and  de- 
visees of  Mr.  Heermans  were  mei-ely  pei-sonal  property.  I  do 
not  so  construe  the  will.]  [5] 

[  **  The  interests  of  all  the  parties  remain  contingent  until 
the  death  of  the  widow.  Who  were  to  take,  was  to  be  deter- 
mined by  who  were  living  or  the  issue  of  those  who  were  dead. 
So  that,  at  the  death  of  Mrs.  Heermans,  my  judgment  is  that 
the  title  to  this  land  passed  as  real  estate  under  the  will  to  the 
parties  in  interest — ^the  parties  who  were  then  entitled  to  take 
— ^and  not  as  personalty,  subject  to  be  changed,  possibly,  into 
personalty,  upon  a  valid  carrying  out  of  the  appraisement 
provided  for  in  the  will.  And  without  a  showing  that  there 
has  been  any  such  valid  carrying  out  of  the  appraisement  men- 
tioned in  the  will,  the  plaintiffs  are  entitled  to  their  one-fourth 
interest.]  [6]  .  .  .  ." 

Verdict  for  plaintiffs  for  one-fourth  interest  in  land  described 
in  writ,  and  $469.20,  mesne  profits,  and  judgment  thereon ; 
whereupon  defendants  took  this  appeal. 

Errors  assigned  were  (1-6)  rulings  on  evidence,  answer  to 
point,  and  charge  in  brackets,  quoting  them  as  above. 

Samuel  B,  Price  and  Q-arrick  M,  Harding^  with  them  W.  G. 
Ward  and  G.  S.  Hbrn^  for  appellants. — Title  passed  by  devise 
subject  to  lien  for  price :  Hart  v.  Homiller,  20  Pa.  252 ;  Hart 
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V.  Homiller,  23  Pa.  89 ;  Lancaster  Bank's  Ap.,  127  Pa.  214. 
Legatees  of  proceeds  of  land  take  no  estate  in  the  land :  Evans's 
Ap.,  68  Pa.  186 ;  Bright's  Ap.,  100  Pa.  606 ;  Jones  v.  Cald-  ' 
well,  97  Pa.  45  ;  Allison  v.  Wilson,  18  S.  &  R.  880  ;  Willing  v. 
Peters,  7  Pa.  287 ;  Miller  v.  Meetch,  8  Pa.  426 ;  Parkinson's 
Ap.,  32  Pa.  458  ;  Selfridge's  Ap.,  9  W.  &  S.  65  ;  Saverthorn 
V.  McKinster,  12  Pa.  72,  Orphans'  court  is  proper  tribunal : 
Hart  V.  Homiller,  20  Pa.  252 ;  Hart  v.  Homiller,  23  Pa.  39. 

S.  M.  Hannah^  for  appellees. —  Precatory  words  will  not 
convert  fee  into  lesser  estate  :  Pennock's  Est.,  20  Pa.  268 ; 
Bui-t  V.  Herron,  66  Pa.  400 ;  Bowlby  v.  Thunder,  106  Pa.  179; 
Mclntyre  v.  Mclntyre,  123  Pa.  329;  Hoeveler  v.  Hune,  138 
Pa.  442.  Appraisement  should  have  been  in  orphans'  court : 
Boshart  v.  Evans,  5  Wh.  551 ;  Myer  s  Ap.,  62  Pa.  104.  Father 
of  minora  had  no  power  to  act :  Senser  v.  Bower,  1  P.  &  W. 
460  ;  Heft  v.  McGill,  3  Ph.  263 ;  Turner  v.  Partridge,  3  P.  & 
W.  172 ;  Swain  v.  FideUty  Co.,  64  Pa.  458.  Silence  wiU  not 
estop:  Folk  v.  Beidelman,  6  Watts,  339;  Hill  v.  Epley,  31 
Pa.  331 ;  Urban  v.  Grimes,  2  Or.  96 ;  Lenhart  v.  Ream,  74 
Pa.  59. 

Opikiok  by  Mb.  Justice  Heydrtck,  July  13, 1892. 

It  is  not  to  be  doubted  that  when  Henry  Heermaiis  had  de- 
vised the  mansion  liouse  and  two  and  one  half  acres  of  land  to 
his  wife  for  life,  the  remainder  would  have  passed  by  the  gen- 
eral devise  of  the  residue  of  his  estate  contained  in  the  third 
paragraph  of  the  will  if  there  had  been  no  other  provision  indic- 
ative of  a  different  intention.  But  the  intent  of  a  testator  is 
to  be  gathered  from  his  entire  will  rather  than  from  the  terms 
of  a  particular  devise,  which  regarded  alone  might  be  inconsist- 
ent with  his  testamentary  scheme  as  a  whole.  Thus  in  Rodgers 
V.  Rodgers,  7  Watts,  15,  a  subsequent  general  disposition  of  all 
of  a  testator's  property  was  held  not  to  interfere  with  a  pre- 
vious specific  appropiiation  of  part  of  it,  because  from  the 
whole  will  it  was  apparent  that  when  making  the  general  dis- 
position the  testator  had  in  contemplation  only  the  property 
then  undisposed  of.  In  the  present  case  it  is  evident  from  the 
will  considered  as  a  whole  that  the  testator  had  in  his  mind 
separated  the  mansion  house  and  two  and  a  half  acres  of  land 
from  the  residue  of  his  estate,  and  consequently  that  when  in 
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the  third  paragraph  be  spoke  of  the  residue,  he  had  not  in  con- 
templation the  mansion  house  and  its  allotted  grounds.  It  is 
enough  that  in  a  subsequent  clause  he  disposed  of  the  remain- 
der in  that  property  in  terms  different  from  his  residuary  dis- 
position. And  it  is  with  those  terms  that  we  have  cbiefly  to 
do  in  this  case. 

The  testator  dii'ects  that  at  the  death  of  his  wife  the  mansion 
house  and  grounds  shall  be  equally  divided  among  the  eight 
childi*en  to  whom  the  residue  of  the  estate  had  been  given  or 
among  the  sui'vivors  of  them  at  that  time  and  the  issue  of  such 
as  then  might  be  dead.  If  there  had  been  nothing  more  the 
persons  here  descril)ed  would  have  taken  the  remainder  as  ten- 
ants in  common.  But  in  the  immediate  context  he  declares : 
^  As  the  said  mansion  house  and  two  acres  and  a  half  of  land 
is  not  susceptible  of  division  my  will  and  desire  is  that  imme- 
diately after  the  death  of  my  wife  the  said  premises  shall  be 
appraised  by  three  judicious  and  disinterested  men,  and  that 
the  same  shall  be  taken  by  such  of  my  devisee  or  devisees  as 
shall  take  the  farm  now  attached  to  the  same,  securing  the  re- 
spective portions  to  those  interested  by  bond  and  mortgage  pay- 
able in  five  equal  annual  payments  with  interest."  Thus  it  is 
made  clear  that  by  the  equal  division  directed  in  the  preceding 
sentence  the  testator  meant  an  equal  division  of  the  appraised 
value  of  the  property,  and  the  only  question  to  be  determined 
is  whether  in  virtue  of  this  clause,  the  remainder  vested  uncon- 
ditionally in  Henry  Clay  Heermans,  upon  the  consummation 
of  the  partition  of  the  residue  of  the  real  estate,  by  his  election 
to  take  the  farm  mentioned. 

The  words  of  the  clause  quoted  are  not  precatory  as  con- 
tended by  the  learned  counsel  of  the  appellee.  They  are  testa- 
mentary ;  they  sufficiently  disclose  the  intention  of  the  maker 
of  the  instrument  in  which  they  are  contained  respecting  the 
posthumous  destination  of  this  part  of  his  property ;  and  that  is 
all  that  is  required  in  a  will :  1  Jarman  on  Wills,  18.  The 
clause  is  therefore  a  good  devise  of  the  remainder  in  question 
to  that  one  of  the  testator's  children  who  in  the  partition  of 
the  residue  of  his  real  estate  should  take  the  farm  from  which 
the  mansion  house  and  grounds  were  temporarily  severed  for 
the  convenience  of  the  widow.  Until  the  partition  should  be 
made  and  the  farm  taken  by  one  of  the  childi-en  named  the 
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devise  was  necessarily  contingent.  But  as  the  rules  of  law 
require  the  vesting  of  estates  as  soon  as  there  is  any  one  who 
can  take,  the  remainder  vested  in  Henry  Clay  Heermans  upon 
his  election  to  take  the  farm  in  1846 :  Lantz  v.  Trusler,  37  Pa. 
482.  At  this  time  there  was  certainly  no  condition  that  could 
be  perfoi-med.  The  appraisement  was  not  to  be  made  until 
after  the  death  of  the  widow  which  did  not  occur  until  1868 ; 
and  the  payment  of  the  appraised  value  was  to  be  made  still 
later.  But  neither  appraisement  nor  payment  to  the  other 
children  of  their  shares  was  by  the  tei-ms  of  the  devise  made  a 
condition  of  the  devisee's  tenure ;  and  when  an  estate  has  once 
vested,  the  law  will  not  imply  a  doubtful  condition  to  defeat 
it:  Womrath  v.  McCormick,  51  Pa.  604;  Lantz  v.  Trusler, 
9upra.  It  is,  however,  more  than  doubtful  whether  the  making 
of  the  appraisemept  and  payment  of  the  shares  of  the  apprais- 
ed value,  were  intended  to  be  conditions  of  the  devisee's  tenure. 
In  Hart  v.  Homiller,  20  Pa.  248,  a  similar  devise  was  held  not 
to  be  on  condition  that  the  devisee  should  pay  the  valuation, 
but  that  the  valuation  was  simply  a  charge  upon  the  land 
which  could  be  enforced  only  in  the  orphans'  court.  It  follows 
that  whatever  remedy  these  plaintiffs  have  is  in  the  orphans' 
court.  If  they  were  not  concluded  by  anything  done  they 
might  long  since  have  had  the  appraisement  made  under  the 
Act  of  April  17, 1869,  P.  L.  72,  and  enforced  payment  in  the 
manner  indicated  in  Hart  v.  Homiller,  23  Pa.  39. 
The  judgment  is  reversed. 


!fM|  Com.  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  Appellant. 

150         234 
20  SC  "219  Tax  on  corporation  bonds— Deduction  qf  tax^Acty  1885. 

The  Act  of  June  30,  1885,  §  4,  requiring  the  deduction  of  a  state  tax  by 
corporate  officers  in  paying  interest  on  scrip,  bond  or  certificate  of  indebt- 
e<lness  issued  to  residents  of  the  commonwealth,  with  penalty  for  non- 
compliance, applies  to  a  foreign  corporation  upon  bonds  owned  by  either 
individuals  or  corporations  in  Pennsylvania  and  acting  as  trustees  for 
persons  whoso  residence  is  unknown,  although  the  bonds  were  originally 
issued  and  sold  to  non-residents. 

Tax  on  income  or  franchise — Double  taxation — Act^  1889. 
A  tax  upon  net  earaings  or  income  of  trust  companies,  which  have  no 
capital  stock,  holding  such  bonds,  under  §  27  of  the  Act  of  June  1,  1889, 
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is  a  tax  on  the  franchise  and  therefore  not  double  taxation,  although  the 
net  income  or  earnings  were  derived  from  the  interest  on  bonds  taxable 
under  the  Act  of  1885. 

When  to  begin  to  compute  tax  on  interest. 

Where  interest  was  payable  on  these  bonds  Juno  1,  1889,  the  date  of 
the  passage  of  *the  Act,  only  one  half  yearns  tax  will  be  charged  for  1889 : 
Per  SiMONTON,  P.  J. 

Constitutional  law — Taxation — Extra-territorial — Uniform — Due  process 
of  law — Impairing  obligation  qf  contracts — Commerce. 

The  Acts  of  June  30,  1885,  and  June  1,  1889,  are  not  in  conflict  with 
art.  IX,  §  1,  of  the  constitution  of  the  state  requiring  uniformity  of  taxation ; 
nor  with  the  implied  prohibition  against  extra-territorial  taxation,  contained 
in  the  Federal  constitution;  nor  with  ait.  v,  and  art.  xiv,  §  1,  of  the 
amendments  to  the  constitution  of  the  United  States,  providing  duo  pro- 
cess of  law  and  equal  protection  ;  nor  with  art.  i,  §  10,  of  the  U.  S.  con- 
stitution, as  an  impairment  of  the  obligation  of  the  charter  contract  with 
the  foreign  state  ;  or  with  the  contract  contained  in  the  legislation  of  this 
state,  which,  in  admitting  the  corpomtion  to  do  business,  did  not  impose 
any  condition  that  the  company  should  act  as  collector  of  state  taxes  ;  or 
as  impairing  the  obligation  of  contracts  between  the  corporation  and  its 
creditors  or  the  holder  of  the  coupon ;  nor  do  said  Acts  violate  the  com- 
merce clause  of  the  constitution  of  the  United  States. 

Argued  May  81,  1892.  Appeal,  No.  19,  May  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Jan.  T.,  1892, 
No.  386,  for  plaintiff,  on  trial  by  court,  without  jury,  of  ap- 
peal from  settlement  of  tax  on  corporate  bonds,  under  Acts  of 
June  30, 1886,  and  June  1, 1889.  Before  Paxsok,  C.  J.,  Stbr- 
RETT,  Green,  Williams,  McCollum  and  Heydrick,  J  J. 

Defendant's  15th  specification  of  objection,  on  appeal  from 
the  tax  settlement,  was  as  follows :  • 

**  The  New  York,  Lake  Erie  &  Western  R.  R.  Co.  is  not  a  cor- 
poration of  the  state  of  Pennsylvania,  but  is  a  corpoi-ation  of, 
and  located  in,  the  state  of  New  York,  having  its  principal 
office  and  place  of  business  in  the  city  of  New  York,  in  said 
state,  trom  which  state  alone  it  derives  its  corporate  existence, 
and  in  which  state,  namely,  in  the  city  of  New  York,  all  of  its 
bonded  indebtedness  was  contracted  and  the  bonds  actually 
issued  and  sold,  and  are  payable,  principal  and  interest ;  and 
the  said  interest  is  there  actually  paid  to  persons  there  doing 
business.  The  said  company  has  no  right,  under  its  charter, 
to  assume  the  duties  of  an  assessor  and  collector  of  taxes  for 
the  state  of  Pennsylvania ;  neither  is  it  competent  or  legal  for 
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the  state  to  impose  such  duties  upon  said  company ;  and  the 
Act  of  June  30,  1885,  if  it  i*equii'es  that  this  company,  or  the 
treasurer  thereof,  shall,  in  paying  interest  in  the  state  of  New 
York,  retain  any  part  of  the  interest  stipulated  to  be  paid  to 
the  holders  of  its  bonds,  impairs  the  obligation  of  the  charter 
contract  between  the  state  of  New  York  and  the  said  company 
and  the  owners  of  its  bonds,  and  is,  therefore,  void,  because 
repugnant  to  paragraph  1  of  §  10  of  article  I  of  the  constitu- 
tion of  the  United  States,  which  pi-ovides  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts." 

The  court  found  the  facts  as  follows,  in  an  opinion  by 
SiMONTON,  P.  J. : 

"  1.  The  New  York,  Lake  Erie  &  Western  R.  R.  Co.,  defendant, 
is  a  corporation  chartered  by  the  state  of  New  York,  owning 
and  operating  a  main  line  of  railroad  extending  from  Jersey 
City,  New  Jersey,  to  Dunkirk,  New  York,  about  four  hundred 
twenty-eight  miles.  To  avoid  certain  engineering  diflSculties, 
its  road  was  constructed  a  short  distance  through  a  portion  of 
Susquehanna  county,  in  Pennsylvania,  under  authority  of  cer- 
tain legislation  of  this  state  requiiing  that,  for  the  privilege  or 
right  of  way  through  the  said  county  as  aforesaid,  the  company- 
should  pay  to  the  state  of  Pennsylvania,  annually,  the  sum  of 
flO.OOO,  and,  also,  annual  taxes  upon  an  amount  of  ita  capital 
stock  equal  to  the  cost  of  the  construction  of  that  portion  of 
its  road  in  this  state.  This  annuity  of  $10,000,  and  also  the 
annual  taxes  upon  capital  stock,  have  been  regularly  paid. 

*^2.  In  pui'suance  of  authority  contained  in  its  charter 
granted  by  the  state  of  New  York,  the  company  has  issued  or 
assumed  the  payment  of  bonds  to  the  amount  of  f  77,772,173.10, 
secured  by  various  mortgages  upon  its  property.  These  mort- 
gages are  sixteen  in  number,  bearing  different  rates  of  interest 
and  differing  in  degrees  of  security  for  the  payment  of  the 
principal.  The  bonds  secured  by  them  differ  in  actual  value, 
some  of  them  selling  below  par  and  others  as  high  as  forty 
per  cent  above  par. 

^'  8.  The  bonds  were  all  issued  and  sold  to  non-i*esidents  of 
Pennsylvania,  and  are  now  widely  scattered,  being  owned  by 
residents  of  various  states  of  the  Union,  ttnd  largely  held,  also, 
in  England,  Scotland  and  other  foreign  countries.  They  are 
all  coupon  bonds  and  the  coupons  are  seldom  presented  for 
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payment  by  the  persons  owning  the  bonds,  but  by  messengers 
of  banks  and  other  collection  agencies,  frequently  passing 
through  three  or  four  banks  before  reaching  the  office  of  the 
company  for  payment.  Several  thousand  coupons  are  fre- 
quently presented  for  payment  in  a  single  day.  The  bank 
messengers  and  other  collection  agents  presenting  the  coupons 
for  payment  seldom  knowing  the  names  or  residence  of  the 
owners  of  the  coupons  themselves,  it  was  impossible  for  the 
officers  of  the  company,  upon  the  payment  of  interest  in  1889, 
to  determine  what  bonds,  if  any,  were  owned  by  residents  of 
Pennsylvania.  They  could  only  have  done  so  by  suspending 
payment  of  interest  upon  all  the  bonds  until  the  ownership  of 
each  could  have  been  ascertained,  which  ascertainment  would 
have  required  an  investigation  necessarily  consuming  several 
weeks  or  months  of  time  and  entailing  expenses  and  results, 
to  avoid  which  the  company  deemed  it  wiser  to  pay  the  inter- 
est upon  all  its  bonds  in  full,  itself  accepting  whatever  respon- 
sibility for  taxes  due  the  state  of  Pennsylvania  might  accrue 
from  said  payment  in  regard  to  such  bonds  as  might  after- 
wards be  proved  to  have  been  owned  by  residents  of  Pennsyl- 
vania. 

**4.  In  paying  interest  upon  said  bonds  in  1889,  the  treas- 
urer of  the  company  did  not  deduct  therefrom  any  Pennsyl- 
vania state  tax,  but  paid  the  said  interest  in  full. 

"  6.  For  the  year  1889  the  treasurer  of  the  company  reported 
to  the  auditor  general  of  Pennsylvania  that  the  entire  amounts 
of  the  company's  indebtedness  held  by  residents  of  Pennsyl- 
vania and  non-residents  respectively  were  *  unknown.'  Sub- 
sequently, on  July  20, 1891,  the  treasurer  and  secretary  of 
the  company  joined  in  a  supplemental  report  to  the  auditor 
general  setting  forth  the  result  of  the  most  thorough  investi- 
gation within  their  power  to  make  as  to  the  residence,  in 
1889,  of  the  holders  of  the  bonds,  from  which  it  appeared  that 
92,024,500  were,  in  1889,  owned  in  Pennsylvania. 

"  6.  In  1889,  as  now  appeara,  there  were  owned  in  Pennsyl- 
vania bonds  issued  by  defendant  as  follows : 
By  individuals  residing  in  Pennsylvania,  .         .  $548,600 

By  individuals  residing  in  Pennsylvania,  trustees  for 

persons  whose  residence  is  unknown,  .  .  .  21,000 
By  corporations  of  Pennsylvania,  in  whose  hands,  by 
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reason  of  the  payment  of  tax  on  capital  stock  and 
for  other  reasons,  said  bonds  are  admitted  to  be 

exempt, 882,000 

By  mutual  saving  fund  societies  which  have  no  cap- 
ital stock  and  therefore  are  not  subject  to  the  pro- 
vision of  the  twenty-first  section  of  the  Act  of  June 
1,  1889,  but  which  are  subject  to  and  pay  the  tax 
of  3  per  cent  upon  their  net  earnings  or  income 
imposed  by  §  27  of  said  act,  the  said  net  earnings 
or  income  being  derived  from  the  interest  upon 
the  bonds  in  question  and  other  bonds  held  by 

said  societies, 1,050,000 

By  Pennsylvania  corporations,  in  trust  for  persons 
of  unknown  residence,        ....  .       23,000 

^^  Interest  was  payable  on  some  of  these  bonds  June  1, 1889, 
the  date  of  the  passage  of  the  act  under  which  the  tax  is 
claimed,  which  provides  that  from  and  after  its  passage  the 
bonds  shall  be  subject  to  the  tax.  Only  one-half  year's  inter- 
est was  paid  or  payable  on  the  balance  of  said  bonds. 

"  The  general  office  of  the  company  defendant  is  at  No.  21 
Cortland  street  in  the  city  of  New  York.  The  interest  upon 
its  bonds  is  payable  either  there  or  in  London,  where  it  also 
has  an  agency  for  the  payment  of  interest.  The  treasurer  and 
other  chief  executive  officers  of  the  company  are  residents  of 
the  state  of  New  York. 

"  7.  The  legislation  of  the  state  of  New  York  which  consti- 
tutes the  charter  of  the  company,  in  pursuance  of  which  the 
bonds  and  mortgages  were  issued,  is  silent  upon  the  subject 
of  the  taxation  of  its  bonds  and  mortgages  by  the  state  of 
PennsylvaniH,  or  of  the  assessment  and  collection  of  a  tax 
thereon  by  the  company  or  its  officers ;  and  the  legislation  of 
the  state  of  Pennsylvania  authorizing  the  construction  of  a 
portion  of  its  road  through  a  portion  of  said  state,  as  afore- 
said, is  silent  upon  the  subject  of  taxation  of  the  bonds  and 
mortgages  of  the  company,  or  of  the  assessment  and  collection 
of  a  tax  thereon  by  the  company  or  its  officers. 

"  8.  The  business  of  the  defendant  company,  so  far  as  the 
state  of  Pennsylvania  is  concerned,  consists  chiefly  in  the 
transportation  of  freight  and  passengers  from  or  to,  or  from 
and  to,  other  states,  into,  out  of  or  through,  the  state  of  Penn- 
sylvania. 
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**  The  constitutionality  of  the  Act  of  1886  requiring  the  de- 
duction of  a  8tat«  tax  by  corporate  officers  upon  the  payment 
of  interest  upon  bonds  owned  by  residents  of  the  state  is  no 
longer  open  for  discussion,  havilsg  been  so  determined  in  Com. 
V.  Del.  Div.  Canal  Co.,  123  Pa.  694 ;  and  it  has  been  held  to 
be  constitutional  even  as  to  foreign  corporations :  Com.  y.  N. 
Y.,  L.  E.  &  W.  R.  R.  Co.,  129  Pa.  463 ;  and  the  corporations 
are  liable  for  the  tax  upon  bonds  owned  by  either  individuals 
or  corporations  in  Pennsylvania  and  acting  as  trustees  for  per- 
sons whose  residence  is  unknown :  Com.  v.  Lehigh  Valley  R. 
R.  Co.,  129  Pa.  429. 

^^  We  have  found  as  a  fact  that  of  the  loans  in  respect  of 
which  tax  is  charged  in  the  settlement  appealed  from  $1,060,000 
are  owned  in  this  state  by  corporations  which  are  subject  to 
and  have  paid  a  tax  of  three  per  cent  on  their  net  earnings  for 
the  year  1889,  which  net  earnings  were  derived  in  part  from 
the  interest  received  on  these  bonds  during  said  year.  f-- — ' 

^^  Counsel  for  defendant  contends  that,  on  these  facts  and  the 
law  applicable  to  them,  the  bonds  owned  by  the  corporations 
paying  said  net  earnings  tax  are  not  taxable,  because  to  tax 
the  income  derived  from  the  bonds,  and  then  to  tax  the  bonds 
themselves,  is  to  impose  double  taxation,  which  he  contends  is 
forbidden  by  the  principle  enunciated  by  Judge  Cooley  (Taxa- 
tion, p.  166),  as  follows :  ^  It  is  a  fundamental  maxim  in  taxation 
that  the  same  property  shall  not  be  subject  to  a  double  tax 
payable  by  the  same  pai-ty,  either  directly  or  indirectly ;  and . 
where  it  is  once  decided  that  any  kind  or  class  of  property  is; 
liable  to  be  taxed  under  one  provision  of  the  statutes,  it  has/ 
been  held  to  follow  as  a  legal  conclusion  that  the  Legislature! 
could  not  have  intended  the  same  property  should  be  subject, 
to  another  tax,  though  there  may  be  general  words  in  the  law  • 
which  would  seem  to  imply  that  it  may  be  taxed  a  second  time.' 

^^  We  believe  this  maxim  to  be  sound  when  it  is  understood 
and  construed  in  connection  with  another  generalization  made 
by  the  same  learned  jurist  (p.  164),  as  follows :  '  There  is  a 
sense,  however,  in  which  duplicate  taxation  may  be  understood 
— and  which  we  think  is  the  proper  sense — which  would  render 
it  wholly  inadmissible  under  any  constitution  requiring  equal- 
ity and  uniformity  in  taxation.  By  duplicate  taxation  in  this  > 
sense  is  understood  the  requirement  that  one  person  or  any  - 
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one  subject  of  taxation  shall  directly  contribute  twice  to  the 
same  burden,  while  other  subjects  of  taxation  belonging  to  the 
same  class  are  required  to  contribute  but  once.' 

"  The  essence  of  the  objection  to  taxation  of  the  kind  thus 
described  is  that  some  persons  or  things  of  the  same  class  are 
taxed  twice  as  much  as  others,  which  cannot  be  uniform  taxa- 
tion, and  is  manifestly  unjust,  and  if  that  were  the  result  of 
t;he  imposition  of  the  tax  claimed  in  this  case  it  could  not  be 
sustained. 

"  We  think  however  that  it  has  been  expressly  decided  that 
the  result  of  taxing  the  net  earnings  or  income  of  these  trust 
companies,  and  the  bonds  owned  by  them,  would  not  be  such 
duplicate  or  double  taxation  as  is  described  and  condemned  by 
Judge  Cooley.  The  Act  of  June  1, 1889,  §  27,  is  merely  a  re- 
enactment  and  continuation  of  §  10  of  the  Act  of  June  7, 1879, 
which  re-enacted  §  6  of  the  Act  or  May  1, 1868,  all  of  which 
imposed  the  same  tax  upon  the  net  earnings  of  the  class  of 
corporations  specified.  But  it  was  expressly  decided  in  Phila. 
Contributionship  for  Insurance  v.  Com.,  98  Pa.  48,  that  the 
tax  imposed  by  these  sections  of  these  acts  is  a  tax  on  the 
franchise  of  the  corporation,  and  not  on  their  property ;  and 
therefore  in  that  case  the  court  decided  that  such  portion  of 
the  income  of  the  corporation  as  was  derived  from  interest  re- 
ceived on  United  States  bonds,  which  were  not  taxable,  could 
not  be  deducted  from  the  amount  of  income  by  which  the  tax 
was  measured.  Justice  Sterrett,  delivering  the  opinion  of  the 
court,  said :  ^  It  may  be  conceded  that  the  bonds,  as  such,  are 
not  taxable  by  the  commonwealth ;  but  the  tax  in  question  is 
not  laid  on  the  bonds.  It  is  a  tax  on  the  corporate  franchise 
of  the  plaintiff  in  error,  measured  by  its  net  earnings.  The 
right  of  the  state  to  impose  a  tax  on  the  franchise  of  any  cor- 
poration that  is  indebted  to  it  for  existence  and  protection  is 
too  clear  for  argument.  If  the  right  exists,  as  it  undoubtedly 
does,  the  manner  of  its  exercise  must  be  left  to  the  wisdom  of 
the  Legislature ;  and  perhaps  no  standard  or  measure  of  taxa- 
tion can  be  adopted  that  will  operate  more  justly  and  equitably 
than  a  per  centum  on  net  earnings  or  income.  .  •  .  But,  as  al- 
ready intimated,  the  tax  is  not  laid  on  the  money  and  other 
receipts  of  the  company.  Its  net  earnings  or  income  is  resorted 
to  simply  as  a  just  measure  of  the  tax  to  be  paid  for  the  en- 
joyment of  its  corporate  franchise.' 
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**  The  same  doctrine  precisely  was  declared  in  Society  for  Sav- 
ings V.  Coite,  6  Wall.  594,  where  a  tax  on  *  a  sum  equal  to  three 
fourths  of  one  per  cent  on  the  total  amount  of  deposits '  in  the 
savings  bank  defendant  was  held  to  be  a  tax  not  on  the  deposits 
but  on  the  franchise  of  the  corporation;  and  in  Provident 
Institution  v.  Massachusetts,  lb.  611,  where  *  a  tax  on  account 
of  its  depositors  of  one  half  of  one  per  cent  per  annum  on  the 
amount  of  its  deposits,  to  be  assessed,  one  half  of  said  annual 
tax,  on  the  average  amount  of  its  deposits  for  the  six  months 
preceding  the  first  day  of  May,  and  the  other  on  the  average 
amount  of  its  deposits  for  the  six  months  preceding  the  first  day 
of  November,'  was  also  held  to  be  a  tax  upon  the  franchise  of 
the  corporation  and  not  upon  its  property  ;  and  in  both  these 
cases  the  tax  was  held  valid,  although  the  deposits  were  in- 
vested in  United  States  securities,  which  were  not  legally 
taxable. 

"  We  think  the  principle  of  these  cases  is  applicable  here,  and 
that,  adopting  it,  we  must  hold  that  the  imposition  of  the  tax 
claimed  under  §  27  of  the  Act  of  1889,  on  the  net  earnings  of 
the  trust  companies  which  own  these  bonds,  does  not  relieve 
them  from  the  tax  imposed  upon  the  bonds  by  the  first  section 
of  said  Act. 

^^  There  can  be  no  doubt  that  the  Legislature  intended  not  to 
exempt  these  bonds  from  taxation,  for  it  is  expressly  declared 
in  §  27  that  the  tax  on  net  earnings  or  income  shall  be  ^  in  addi- 
tion to  any  tax  on  personal  property  to  which  it  (the  corpora- 
tion) may  be  subject  under  the  first  section  of  the  Act.' 

**  Under  the  finding  of  fact  as  to  the  date  of  payment  of  in- 
terest on  the  bonds  taxed,  with  relation  to  the  date  of  the 
passage  of  the  act,  and  in  view  of  the  uniform  custom  of  the  ac- 
counting dej)artment  to  tax  under  existing  laws  only  from  and 
after  the  date  of  their  passage,  which  custom  has  been  recog- 
nized and  adopted  by  the  courts,  we  think  defendant  ought  to 
be  charged  only  one-half  year's  tax  in  respect  of  the  $1,050,000 
for  the  year  1889.  That  this  has  always  been  done  under 
analogous  facts,  and  the  reasons  for  so  doing,  may  be  seen  by 
referring  to  the  following  cases :  Com.  v.  Lehigh  Val.  R.  R 
8  Luz.  Leg.  Obs.  147 ;  Cora.  v.  Wyoming  Val.  Canal  Co^  60 
Pa.  410 ;  Drexel  v.  Com.,  46  Pa.  31 ;  Ebervale  Coal  Co.  v. 
Com.,  91  Pa.  47 ;  Com.  v.  Standard  Oil  Co.,  101  Pa.  119 ; 
Vol.  cl — 16 
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Com.  V.  Atlantic  Refining  Co.,  2  C.  C.  R.  62;  Com.  v.  Penn. 
Coal  Co.,  41  Leg.  Int.  125 ;  Com.  v.  Western  Union  Tel.  Co., 
16  W.  N.  831 ;  Pullman  Pal.  Car  Co.  v.  Com.,  107  Pa.  156 ; 
Com.  V.  American  Machine  Co.,  2  Ches.  Co.  R.  186. 
"  We  therefore  arrive  at  the  following 

CONCLUSIONS  OF  LAW: 

**  1.  Neither  the  Act  of  June  80, 1885,  nor  the  act  of  June  1, 
1889,  is  in  conflict  with  §  1  of  article  ix  of  the  constitution  of 
Pennsylvania. 

**  2.  Neither  the  Act  of  June  80, 1885,  nor  the  Act  of  June  1, 
1889,  is  in  conflict  with  §  1  of  article  xiv  of  amendments  to  the 
constitution  of  the  United  States. 

"8.  Neither  the  Act  of  June  80, 1885,  nor  the  Act  of  June 
1, 1889,  is  in  violation  of  that  provision  of  the  Federal  consti- 
tution which  confers  upon  Congress  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states  and 
with  the  Indian  tribes. 

"  4.  Neither  the  Act  of  June  80, 1885,  nor  the  Act  of  June 
1, 1889,  impairs  the  obligation  of  any  contract  nor  is  in  conflict 
with  §  10  of  article  i  of  the  constitution  of  the  United  States. 

"6.  The  commonwealth  is  entitled  to  recover  tax  upon 
9548,500  of  bonds  owned  by  individuals  residing  in  Pennsyl- 
vania. 

"6.  The  commonwealth  is  entitled  to  recover  tax  upon 
921,000  of  bonds  held  by  individual  residents  of  Pennsylvania 
in  trust  for  persons  whose  residence  is  unknown. 

"7.  The  commonweath  is  entitled  to  recover  tax  upon 
928,000  of  bonds  held  by  corporations  of  Pennsylvania  as 
trustees  for  persons  of  unknown  residence. 

"8.  The  91,050,000  of  bonds  owned  by  trust  companies 
which  pay  a  tax  on  net  earnings  or  income  under  section  27  of 
the  Act  of  June  1, 1889,  are  not  exempt  from  taxation  imposed 
upon  them  by  section  1  of  said  Act. 

**  9.  Tax  is  chargeable  on  said  91,050,000  of  bonds  only  for 
one  half  of  the  year  1889,  and  the  commonwealth  is  entitled 
to  recover  tax  upon  said  bonds  for  said  one  half  of  that  year. 

"  10.  All  the  specifications  of  objection  in  defendant's  appeal 
except  that  relating  to  the  apportionment  of  the  tax  on  said 
last  named  bonds  are  over-ruled. 

^^  11.  The  commonwealth  is  entitled  to  judgment  against  de- 
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fendant  in  this  case,  as  follows,  if  exceptions  be  not  filed  ac- 
cording to  law : 
"Tax,  8  mills  upon  •592,500  (1548,600,  $21,000, 

$23,000),  for  the  whole  of  the  year,         .        .      $1,777.50 
Upon  $1,050,000  for  one  half  of  the  year,        .        .  1,575.00 


$8,852.50 
Less  treasurer's  commission, 66.77 


$8,285.73 


Interest,  12  per  cent,  from  Dec.  16,  1891,  to 

March  18, 1892, 100.76 

Attorney  general's  commission,  5  per  cent, .        .        164.29 


«  $3,550.78'' 
Exceptions  filed  by  defendant  alleged  that  the  court  erred 
(1)  in  not  finding  that  the  Acts  of  1885  and  1889  were  void 
under  art.  ix,  §  1,  Pa.  Const. ;  (2)  art.  v,  amendments  to  U.  S. 
Const. ;  (8)  art.  xrv,  §  1,  amendments  to  U.  S.  Const. ;  (4)  ait.  i, 
§  10,  XJ.  S.  Const.,  by  impairing  the  charter  contract  with 
the  state  of  New  York ;  (5)  by  impairing  the  contract  with 
the  state  of  Pennsylvania ;  (6)  by  impairing  the  contract  with 
its  creditors ;  (7)  under  the  implied  prohibition  of  extra  terri- 
torial taxation,  under  the  U.  S.  Const. ;  (8)  under  the  com- 
merce clause  of  the  U.  S.  Const.,  if  said  Acts  apply  to  taxation  of 
indebtedness  of  appellant ;  (9)  under  art.  i,  §  10,  U.  S.  Const., 
by  impairing  contract  between  the  corporation  and  the  holder 
of  the  coupon,  if  they  require  the  corporation  to  deduct  from 
the  amount  due  upon  a  coupon  owned  or  presented  by  one 
person  the  tax  due  upon  the  bond  from  which  said  coupon  had 
been  detached ;  (10)  in  not  sustaining  the  15th  specification 
of  objection  on  appeal,  quoting  it ;  (11)  in  not  holding  that 
the  taxation  on  bonds  owned  by  trust  companies  was  double 
taxation  not  warranted  by  any  Act,  or,  if  warranted,  in  conflict 
with  art.  rx,  §  1,  Pa.  Const. ;  (12-15)  in  the  conclusions  of  law 
5-8  inclusive,  quoting  them ;  (16)  in  directing  judgment  for 
plaintiff  as  above ;  and  (17)  not  for  defendant. 

The  exceptions  were  overruled  and  judgment  directed  to  be 
entered  in  accordance  with  the  opinion.  Defendant  thereupon 
appealed. 
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JErrorf  assigned  were  (1-15)  dismissal  of  exceptions  1-15  in- 
clusive, quoting  them ;  (16)  entry  of  judgment  for  plaintiff ; 
and  (17)  not  for  defendant. 

M.  E.  Olmsted^  for  appellant. — As  the  bonds  were  issued 
and  sold  to  non-residents,  this  case  is  not  ruled  by  Com.  v.  N. 
Y.,  L.  E.  &  W.  R.  R.,  129  Pa.  468,  and  is  not  within  the  terms 
and  intendment  of  the  Act  of  1885.  The  Act  is  penal :  Com. 
V.  R.  R.,  129  Pa.  468;  Com.  v.  Del.  Div.  Canal  Co.,  123  Pa. 
694.  Such  Acts  must  be  strictly  construed :  Potter's  Dwarris, 
245,  247,  251 ;  Easton  Bank  v.  Cqm.,  10  Pa.  442 ;  Com.  v. 
Standard  OU  Co.,  101  Pa.  119, 150.  The  Legislature  did  not 
impose  any  condition  that  defendant  should  act  as  assessor 
and  collector  of  state  taxes,  when  it  admitted  the  corporation 
to  do  business  in  the  state.  Such  an  act  now  would  impair 
the  obligation  of  contracts :  Rorer,  Inter-State  Law,  289,  290 ; 
Com.  V.  Erie  &  Western  Tr.  Co.,  107  Pa.  112.  The  fund 
which  it  is  here  sought  to  reach  is  not  property  in  Pa.  Hence 
the  proceeding  is  in  the  nature  of  garnishment,  to  which  a 
foreign  corporation  is  not  subject:  Rorer,  Inter-State  Law, 
128, 129 ;  8  A.  &  E.  Ency.  L.  802.  Defendant's  business, 
under  the  8th  finding,  is  inter-state  commerce ;  and,  if  the 
obligation  to  collect  this  tax  is  a  condition  of  its  doing  business 
here,  it  conflicts  with  the  commerce  clause  of  the  U.  S. 
Const. :  N.  &  W.  R.  R.  v.  Pa.,  186  U.  S.  114.  The  tax  on  the 
mutual  saving  fund  societies  being  a  tax  upon  the  interest,  is 
double  taxation,  as  the  railroad  deducts  a  tax  upon  the  same 
interest :  Cooley,  Taxation,  p.  165  ;  Boston  &  Sandwich  Glass 
Co.  V.  Boston,  4  Mete.  181 ;  Osborn  v.  N.  Y.  &  N.  H.  R.  R., 
40  Conn.  491 ;  School  Directors  v.  Carlisle  Bank,  8  Watts, 
289 ;  Fox's  Ap.,  112  Pa.  854 ;  Com.  v.  Adams  Exp.  Co.,  opin- 
ion  by  Mercur,  J.,  May  81, 1880 ;  Pa.  Co.  for  Ins.  on  Lives  v. 
Com.,  22  W.  N.  840.  The  authority  of  this  last  case  has  not 
been  shaken,  as  might  seem  from  the  reference  to  it  in  187  Pa. 
411,  when  re-argument  was  ordered.  The  motion  for  re-argu- 
ment did  not  involve  the  principle  decided.     See  2  Mona.  776. 

James  A.  Stranahan^  Deputy  Attorney  General,  and  W.  U. 
Hensdy  Attorney  General,  for  appellee. — This  case  is  ruled 
by  Com.  v.  N.  Y.,  L.  E.  &  W.  R.  R.,  129  Pa.  468,  as  to  firat 
point.    The  opinion  of  the  court  below  is  relied  upon  as  to 
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the  liability  of  the  tax  against  the  mutual  saving  fund  so- 
cieties. 

Pbb  Cubiam,  July  18, 1992. 

The  judgment  is  affirmed  upon  the  opinion  of  the  learned 
judge  of  the  court  below. 

[See,  also,  the  next  cate.] 


Com.  V.  D.  &  H.  Canal  Co.,  Appellant. 

Tax  law9— 'Foreign  corporation — CoUecUon  qf  tax. 

It  is  competent  for  the  Legislature  of  Pennsylvania  to  require  that  for- 
eign corporations  doing  business  in  this  state  shall  become  responsible 
for  the  assessment  and  collection  of  the  tax  imposed  by  law  upon  bonds 
issued  by  them  and  owned  by  residents  of  Pennsylvania ;  and  §  4  of  the 
Act  of  June  80,  1885,  authorizes  a  tax  settlement  in  such  case. 

Constitutional  lauh^Act  qf  June  80, 1885. 

The  Act  of  June  80,  1885,  does  not  violate  any  provision  of  the  constitu- 
tion of  Pennsylvania  or  of  the  United  States  or  its  amendments. 

Argued  May  81, 1892.  Appeal,  No.  9,  May  T.,  1892,  by  de- 
fendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T.,  1891, 
No.  488,  for  plaintiff,  on  trial  by  court,  without  jury,  of  appeal 
&om  settlement  of  tax,  under  Act  of  June  80,  1885,  on  bonds 
owned  by  residents  of  Pennsylvania,  issued  by  foreign  corpora- 
tion doing  business  in  this  state.  Before  Paxson,  C.  J., 
Sterbett,  Green,  Williams,  MgCollum,  Mitchell,  and 
Hetdrick,  JJ. 

The  specifications  of  objections  on  appeal  from  tax  settle- 
ment involved  substantially  the  same  points  as  those  involved 
in  the  exceptions  to  the  findings  of  the  court  in  the  preceding 
case,  except  the  first,  which  was  as  follows : 

^*  The  4th  section  of  the  Act  of  June  80, 1886,  does  not  im- 
pose any  duties  or  liabilities  upon  corporations  in  respect  of 
any  tax  upon  bonds  or  mortgages  issued  by  them,  but  applies 
only  to  persons  who  act  in  the  capacity  of  treasurers  of  corpo- 
rations ;  and  there  is  no  warrant  nor  authority  of  law  for  the 
settiement  of  the  account  hereby  appealed  from  against  the 
corporation  appellant." 
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The  court  below  found  the  facts  as  follows,  in  an  opinion  by 
SiMONTON,  p.  J.: 

^  1.  The  Delaware  &  Hudson  Canal  Co.  is  a  corporation 
chartered  early  in  the  present  century  by  the  state  of  New 
York,  having,  by  various  statutes  of  that  state,  authority  to  cut 
a  canal  between  the  Delaware  and  Hudson  rivers  and  to  build 
certain  railroads,  and  to  do  various  other  things ;  the  principal 
purpose  being  to  enable  it  to  supply  the  New  York  market 
with  what  is  therein  described  as  *  stone  coal,'  now  better  known 
as  anthracite  coal,  from  the  Pennsylvania  coal  region.  Its 
chief  oflBce  and  treasury  are  in  the  city  of  New  York.  Its 
treasurer  and  other  principal  oflBcers  are,  all  of  them,  residents 
of  said  city.  It  has  complied  with  the  requirements  of  the  Act 
of  April  22,  1874,  P.  L.  108,  and  obtained  from  the  secretary 
of  the  commonwealth  the  required  certificate. 

^^  2.  By  certain  Pennsylvania  statutes  the  company  acquired 
the  privilege  of  extending  its  canal  into  Pennsylvania  and  con- 
structing and  maintaining  certain  railways  and  such  other  de- 
vices as  may  be  found  necessary  to  provide  for  and  facilitate 
the  transportation  of  coal  to  the  canal,  and  to  do  certain  other 
things  therein  specified. 

"  3.  Since  the  year  1825  the  company  has  been  doing  busi- 
ness in  Pennsylvania  in  pursuance  of  authority  of  the  statutes 
above  mentioned. 

^^  4.  So  far  as  the  state  of  Pennsylvania  is  concerned,  the 
canal  and  railroads  of  the  company  defendant  are  used  chiefly 
in  the  transportation  of  anthracite  coal  from  Pennsylvania  into 
other  states. 

"5.  In  §  5  of  the  Act  of  Apiil  1, 1826,  P.  L.  141,  which  is 
one  of  the  Acts  authorizing  the  company  to  do  business  in 
Pennsylvania,  it  is  provided  *  That  the  property  of  the  said 
company,  whether  real  or  personal,  within  this  state,  shall  at 
all  times  be  liable  for  its  debts  and  subject  to  taxation  in  like 
manner  as  similar  property  held  by  an  individual  or  by  a  cor- 
poration now  is  or  may  be ;  and  the  said  company  shall,  under 
oath  or  affirmation  of  the  president  and  treasurer,  report  to  the 
Legislature,  when  required  so  to  do,  the  amount  of  capital 
which  it  may  have  invested  within  this  state,  under  pain  of 
forfeiting  the  rights  and  privileges  hereby  granted  for  neglect- 
ing or  refusing  so  to  do ;  and,  moreover,  the  state  of  Pennsyl- 
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vania  shall,  at  all  times,  by  its  agent  or  attorney  duly  appointed, 
have  a  right  to  examine  the  books,  accounts  and  vouchers  of 
the  said  company  in  relation  to  such  repoi*ts.'  Such  taxes  have 
been  regularly  paid  and  there  is  no  other  provision  or  require- 
ment upon  the  subject  of  taxation  to  be  found  in  any  of  the 
special  statutes  in  pursuance  of  which  the  works  of  the  compa- 
ny were  constructed  in  this  state.  Neither  those  statutes  nor  the 
New  York  statutes,  which  constitute  the  charter  of  the  compa- 
ny, contain  any  provision  requiring  it  to  coUect  and  be  respon- 
sible for  any  tax  upon  bonds  and  mortgages  issued  by  it, 
whether  held  by  residents  of  Pennsylvania  or  otherwise,  nor 
requiring  it  to  deduct  any  Pennsylvania  state  tax  from  interest 
paid  upon  such  mortgages ;  but  the  said  statutes  are,  all  of 
them,  entirely  silent  upon  that  subject. 

"  6.  In  pursuance  of  authority  contained  in  the  New  York 
statutes,  which  constitute  its  charter,  the  company  has  hereto- 
fore issued  mortgages  to  the  amount  of  $15,378,000.  The 
bonds  secured  by  them  were  originally  issued  and  sold  in  the 
state  of  New  York  to  non-residents  of  Pennsylvania ;  but,  in 
the  year  1890,  bonds  to  the  amount  of  $219,000  were  held  and 
owned  by  individuals  residing  in  Pennsylvania.  By  the  terms 
of  the  bonds  and  the  mortgages  whereby  the}*-  are  secured,  the 
principal  and  interest  is  payable  in  the  city  and  state  of  New 
York  at  the  general  office  of  the  company ;  and  the  interest  is, 
and  was,  in  1890,  there  paid  by  the  treasurer  of  the  company, 
who  is  a  resident  of  the  state  of  New  York.  The  said  bonds 
were  all  issued  prior  to  the  year  1886.  They  are  all  coupon 
bonds.  Neither  bond,  nor  coupon,  nor  mortgage,  contains  any 
provision  for  the  withholding  from  the  interest  of  any  state 
tax,  or  for  any  deduction  whatever  from  the  interest  required 
by  the  tenns  of  said  mortgage,  bonds  and  coupons  to  be  paid. 

"  7.  On  June  10, 1891,  the  auditor  general  of  Pennsylvania 
settled  and  entered,  and  the  state  treasurer  approved,  an  ac- 
count against  the  company  for  $624.15,  being  the  tax  for  the 
year  1890,  charged  at  three  mills  upon  the  nominal  value  of 
the  $219,000  of  bonds  held  and  owned  by  residents  of  Penn- 
sylvania, as  aforesaid,  less  a  commission  of  $32.85,  which  tax 
is  claimed  to  be  due  from  said  company  to  the  commonwealth 
under  §  4  of  the  Act  of  June  30, 1885,  and  §  1  of  the  Act  of 
June  1, 1889.  From  this  settlement  of  its  account  the  compa- 
ny duly  appealed  to  this  court. 
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*^  8.  In  paying  interest  upon  its  bonds  in  1890,  the  company 
did  not,  neither  did  its  treasurer,  withhold  therefrom  any 
Pennsylvania  state  tax,  as  required  by  §  4  of  the  Act  of  June 
80, 1886. 

^^  9.  Bonds  and  mortgages  issued  by  individuals ;  and  also, 
when  owned  by  residents  of  Pennsylvania,  those  issued  by 
foreign  corporations  not  doing  business  in  the  state,  are  assess- 
ed and  taxed  for  state  purposes  in  the  hands  of  the  owners  in 
the  taxing  distiicts  in  which  they  reside  at  their  actual  value 
in  cash  for  which  they  would  separately  and  bona  fide  sell. 

DISCUSSION. 

"In  each  of  the  Acts  of  June  80, 1885,  and  June  1, 1889,  the 
first  section  makes  all  bonds  and  mortgaj^es,  etc.,  taxable  an- 
nually at  the  rate  of  thi*ee  mills  on  each  dollar  of  the  value 
thereof.  Such  evidences  of  indebtedness,  when  issued  by  indi- 
viduals, or  by  foreign  corporations  not  doing  business  in  Penn- 
sylvania, are,  when  held  by  residents  of  Pennsylvania,  required 
by  various  statutes  to  be  assessed  by  the  local  assessors  of  the 
district  in  which  the  owners  reside,  at  their  actual  value  in 
cash  for  which  they  would  separately  bona  fide  sell ;  but,  in  the 
case  of  bonds  issued  by  a  domestic  corporation  or  by  foreign  cor- 
porations doing  business  in  this  state,  a  different  method  of  as- 
sessment and  collection  is  provided  by  §  4  of  the  Act  of  June  30, 
1885,  which  requires  that  the  treasurer  of  each  corporation 
shaU,  upoii  payment  of  interest,  assess  a  three-mills  tax  upon 
the  nominal  or  par  value  of  the  bond  and  withhold  the  same 
from  the  interest  paid  to  the  bondholder ;  and,  instead  of  pay- 
ing it  to  the  bondholder,  turn  it  over  into  the  state  treasury  of 
Pennsylvania.  Although  the  act  designated  the  treasurer  as 
the  person  to  assess  and  collect  the  tax,  the  account  is  rightly 
settled  against  the  corporation.  Said  Clark,  J. :  *  We  are  clear 
in  our  convictions  that  if  there  is  any  constitutional  authority 
to  impose  the  tax  under  the  fourth  section  of  the  act,  the  set- 
tlement by  the  accounting  officer  was  rightly  mvkde  against  the 
company.  The  act  constitutes  the  company,  or  its  treasurer 
as  such,  the  collector  of  the  tax,  and,  upon  failure  to  discharge 
the  duty  imposed  by  law,  the  settlement  is  properly  made 
agamst  the  company  whose  servant  he  is,  as  in  the  case  of  the 
default  of  any  other  officer  of  the  government  upon  whom  a 
like  duty  is  imposed.     The  obligation  rests  upon  the  company; 
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but,  as  the  company  can  only  act  through  its  oflBcers,  the  de- 
fault of  the  officers  is  a  scheme  for  the  default  of  the  com- 
pany and  the  penalty  is  visited  upon  them : '  Com.  v.  Del. 
Div.  Canal  Co.,  123  Pa.  694-618.  The  constitutionality  of 
the  fourth  section  of  the  Act  of  1885,  as  applied  to  domestic 
corporations,  is  affirmed  in  Com.  v.  Del.  Div.  Canal  Co.,  mpra  ; 
Com.  V.  Lehigh  Valley  R.  R.  Co.,  129  Pa.  429 ;  and  the  com- 
petency of  the  Legislature  of  the  state  to  impose  upon  foreign 
corporations  doing  business  here  the  duty,  upon  payment  of 
interest  upon  their  corporate  bonds  held  by  resident  holders, 
to  deduct  and  return  the  state  tax,  was  considered  and  affirmed 
in  Com.  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  129  Pa.  463.  We 
therefore  overrule  all  the  objections  specified  in  defendant's  ap- 
peal, and  declare  the  following 

CONCLUSIONS  OP  LAW. 

^*  1.  Although  §  4  of  the  Act  of  1885  designates  the  treas- 
urer as  the  person  to  assess  and  collect  the  tax  from  bond- 
holders, nevertheless,  upon  his  failure  to  do  so,  an  account  for 
the  tax  is  properly  settled  against  the  corporation  itself. 

*^  2.  It  is  competent  for  the  Legislature  of  Pennsylvania  to 
require  that  foreign  corporations  doing  business  in  this  state 
shall  become  responsible  for  the  assessment  and  collection  of 
the  tax  imposed  by  law  upon  bonds  issued  by  them  and  owned 
by  residents  of  Pennsylvania. 

"  3.  The  Act  of  June  30, 1885,  does  not  violate  any  provi- 
sion of  the  Constitution  of  Pennsylvania. 

**  4.  The  Act  of  June  30, 1885,  is  not  in  conflict  with  article  v 
of  the  amendments  to  the  constitution  of  the  United  States. 

"  5.  The  Act  of  June  30, 1885,  is  not  in  conflict  with  §  1  of 
article  xrv  of  the  amendments  to  the  constitution  of  the 
United  States. 

"  6.  The  Act  of  June  30, 1885,  does  not  impair  the  obligation 
of  the  charter  contract  between  the  state  of  New  York  and  the 
said  company,  nor  the  obligation  of  the  contract  between  said 
company  and  the  owners  of  its  bonds ;  and  the  said  Act  is  not 
in  conflict  with  paragraph  1  of  §  10  of  article  i  of  the  constitu- 
tion of  the  United  States. 

"  7.  The  Act  of  June  80, 1885,  is  not  in  conflict  with  that 
provision  of  the  constitution  of  the  United  States  which  con- 
fers upon  Congpress  the  power  to  regulate  commerce  with  the 
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foreign  nations  and  among  the  several  states  and  with  the  In- 
dian tribes. 

^^  It  follows  from  these  conclusions  that  the  commonweiJth 
is  entitled  to  recover : 

Tax, •      .        .      $624  15 

Interest,  at  12  per  cent,  from  Aug.  10, 1891,  to 
Dec.  10,  1891, .    24  97 

Attorney  general's  commission,        ...  81  21 


Total, $680  83 

"  For  which  amount  the  prothonotary  is  directed  to  enter 
judgment  if  exceptions  are  not  filed  as  required  by  law." 

Exceptions  were  (1-7)  to  the  conclusions  of  law  above, 
quoting  them;  (8-17)  overruling  specifications  of  objections 
on  appeal  from  tax  settlement ;  (18)  directing  judgment  for 
plaintiff,  and  (19)  not  for  defendant. 

The  court  overruled  the  exceptions  and  directed  judgment 
for  plaintiff,  whereupon  defendant  appealed. 

JErrors  assiffned  were  (1-17)  dismissal  of  exceptions,  quoting 
them ;  (18)  directing  judgment  for  plaintiff,  and  (19)  not  for 
defendant. 

M.  E.  Olmstedy  for  appellant,  in  addition  to  the  argument  in 
the  preceding  case. — Section  4  of  the  Act  of  June  80, 1885, 
does  not  impose  tax  on  the  corporations  but  makes  the  treasurers 
agents  of  the  state  to  collect  the  tax  on  the  bondholders :  Com. 
V.  Del.  Div.  Canal  Co.,  123  Pa.  594,  618.  The  Legislature  of 
one  state  has  not  such  authority  over  the  residents  of  another 
state :  Com.  v.  D.  &  H.  Canal  Co.,  C.  P.  Dauphin  Co.,  April 
T.,  1881,  No.  222,  per  Pearson,  J.;  McCuUouch  v.  Maryland, 
4  Wheat.  316 ;  State  Tax  on  Foreign  Bonds,  15  Wal.  319 ;  St 
Louis  V.  Ferry  Co.,  11  Wal.  430 ;  Del.  R.  R.  Tax,  18  Wal. 
229. 

Jas.  A.  Stranahan^  Deputy  Attorney  General,  and  IF.  U. 
Hensel^  Attorney  General,  for  appellee,  relied  on  Com.  v.  N. 
Y.,  L.  E.  &  W.  R.  R.,  129  Pa.  436. 

Peb  Curiam,  July  13, 1892. 

The  judgment  is  affirmed  upon  the  opinion  of  the  learned 
judge  of  the  court  below. 

[See,  also,  the  preceding  case.] 
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Baker^  Appellant,  v.  Lewis  et  al. 

TV€9p<u$— Landlord  and  tenant — Tenant  in  common. 

The  lessee  of  one  tenant  in  common  is  lawfully  in  possession  of  the 
whole  tract  demised  and  an  entry  by  the  other  tenant,  pending  the  lease, 
coupled  with  an  unlawful  taking  of  the  lessee^s  property,  becomes  a  tres- 
pass ab  initio. 

Bent— Farming  on  aharee— Title  to  crop. 

The  lessee  of  land  let  for  one  half  the  crop  has  exclusive  title  to  the 
crop  after  severance  and  before  division,  and  an  entry  and  caption  of  a 
portion  of  the  crop  by  one  claiming  to  be  a  tenant  in  common  with  the 
lessor  is  a  trespass. 

Account— Mesne  prqflte—Uee  and  occupation. 

The  remedy  of  an  excluded  tenant  in  common  in  such  a  case  is  an 
action  of  account  against  the  co-tenant  and  perhaps  against  the  latter^s 
lessee.  It  seems  that  if  he  repudiates  the  lease  he  may  sue  the  lessee  for 
mesne  profits  or  for  use  and  occupation.  But,  in  either  case,  the  claim 
could  not  be  enforced  by  summary  caption  of  the  goods. 

Argued  May  10,  1892.  Appeal,  No.  261,  Jan.  T.,  1892, 
by  plaintiflE,  from  judgment  of  C.  P.  Union  Co.,  March  T,  1889, 
No.  24,  for  defendant  in  trespass  for  breaking  plaintifiTs  close 
and  carrying  off  his  goods.  Before  Paxson,  C.  J.,  Gbben, 
Williams,  Mitchell  and  Heydbigk,  J  J. 

At  the  trial  the  evidence  was  to  the  effect  that  plaintiff  was 
lessee  in  possession  of  a  farm  under  a  lease  dated  April  1, 1887, 
from  one  Ziegler  and  wife  with  covenant  to  pay  one  half  the 
crop  as  rent.  T.  S.  Lewis,  one  of  the  defendants,  on  Dec.  31, 
1888,  demanded  of  plaintiff  one  fourth  of  the  year's  crop  which 
had  been  stored  in  the  granary  but  had  not  been  divided  or  set 
apart,  alleging  that  he  was  co-tenant  with  Ziegler  and  wife  for 
a  moiety  of  the  farm.  Plaintiff  denied  Lewis's  right  and  de< 
clared  that  he  held  under  Ziegler  and  wife  and  was  account- 
able to  them  only ;  but  informed  Lewis  how  many  bushels  he 
had  raised.  Thereupon  Lewis,  with  the  other  defendants, 
against  the  protest  of  plaintiff,  broke  open  the  granary  and 
counted  out  and  took  away  one  fourth  of  the  crop.  Ziegler 
and  wife  had  been  in  exclusive  possession  of  the  farm  for 
twenty-five  years  under  claim  of  title,  and  plaintiff  had  occu- 
pied it  as  their  tenant  under  divers  leases  for  eight  years,  and 
accounted  to  them  alone. 
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Defendants  offered  in  evidence  a  deed  dated  April  1, 1866, 
between  the  executors  of  one  Meusch  and  Thomas  S.  Lewis, 
and  John  Lewis,  (from  the  latter  of  whom  Ziegler  and  wife 
derived  title)  for  the  premises  occupied  by  plaintiff  under  his 
lease,  for  the  purpose  of  showing  title  in  Thomas  S.  Lewis,  one 
of  the  defendants,  for  the  undivided  half  of  the  premises,  and 
in  justification. 

Plaintiff  objected :  (1)  That  the  title  to  the  property  cannot 
be  tried  in  this  action,  this  being  an  action  de  bonis  asportatis. 
(2)  Even  if  he  was  the  owner,  he  was  not  the  landlord  of  this 
tenant,  and  it  is  not  offered  to  be  proved  that  he  was  the  land- 
lord of  this  tenant.  (3)  If  he  was  the  landlord  he  has  no 
right  to  enter  upon  these  premises  to  take  this  property. 
Notice  of  non-payment  of  rent  gave  right  of  distress,  and  not 
of  forcible  entry  and  seizure  of  these  goods.  This  being  an 
action  de  bonis  asportatiSy  the  title  to  land  cannot  come  in 
question. 

By  the  Court:  The  writ  in  this  case  is  in  trespass  that 
the  defendant  with  force  and  arms  broke  and  entered  the  close 
of  plaintiff  and  then  and  there  carried  away  certain  grain,  the 
property  of  plaintiff.  The  declaration  following  the  writ 
charges  that  defendant  did  enter  and  break  the  barn  of  plaint- 
iff and  carried  away  the  property  of  plaintiff.  Plaintiff  having 
averred  in  his  declaration  that  defendant  broke  and  entered 
his  bam  and  there  carried  away  hiis  grain,  defendant  may  show 
that  the  barn  was  not  the  barn  of  plaintiff,  as  is  alleged  in  the 
declaration,  but,  on  the  contrary,  that  he  had  as  much  right  to 
enter  the  barn  as  plaintiff  himself  had,  because  it  is  proposed 
to  show  by  the  conveyance  offered  in  evidence  that  Thomas 
S.  Lewis,  one  of  the  defendants,  was  an  owner  in  common  of 
the  land  with  the  party  under  whom  plaintiff  claims.  This  be- 
ing so,  as  the  action  now  stands,  we  think  that  it  is  proper 
evidence  to  give  to  the  jury  to  enable  them  to  determine 
whether  the  entry  of  defendant  was  unlawful  or  not,  and  for 
these  reasons  we  overrule  the  objections  and  admit  the  evidence. 
Exception,  and  bill  sealed.  [1] 

Plaintiff  offered  writ  of  ejectment  dated  Nov.  20, 1888,  by 
Thomas  Lewis,  for  the  purpose  of  showing  that  Thomas  S. 
Lewis  has  confessed  himself  out  of  possession  prior  to  the  time 
that  he  went  on  the  premises  and  took  these  goods  by  force. 
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Defendant  objected:  (1)  Because  it  is  not  true  that  this 
ejectment  was  Ijrought  before  the  facts  in  this  controversy  oc- 
curred. No.  66,  Dec.  T.,  1888.  (2)  Because  defendant  was 
entitled  to  the  possession  of  the  undivided  half  of  the  estate 
under  the  evidence  and  this  action  of  ejectment  cannot  in  any 
wise  be  used  as  evidence  to  show  that  he  was  out  of  possession 
of  it  or  of  his  right  to  enter  and  take  possession. 

By  the  Court:  The  first  objection  is  overruled,  because, 
on  an  inspection  of  the  writ  in  the  action  of  ejectment  offered, 
it  discloses  that  it  was  brought  prior  to  Dec.  31, 1888,  or  the 
time  of  the  commission  of  the  alleged  trespass,  but  we  reject 
the  evidence  for  the  reasons  given  in  the  second  objection. 
The  mere  fact  that  Lewis's  co-tenant  brought  ejectment  does 
not  establish  the  evidence  that  he  had  no  right  to  enter.  On 
the  contrary,  it  is  an  assertion  of  his  right  to  do  so,  and  we 
therefore  reject  the  evidence.    Exception  and  bill  sealed.  [2] 

It  is  stated  that  the  record  in  the  ejectment  showed  a  recov- 
ery by  plaintiff,  but  the  record  is  not  given. 

Plaintiff's  point  was  as  follows : 

*^  Notwithstanding  the  fact  that  Thomas  S.  Lewis  was  the 
co-tenant  of  this  land,  or  tenant  in  common,  when  he  made 
a  demand  for  bis  share,  as  claimed,  of  one  fourth  of  the 
grain,  and  the  tenant  made  reply,  he  was  there  under  a  lease 
from  the  Ziegleis,  and  would  have  to  account  to  them ;  Thos. 
S.  Lewis  had  no  right  to  get  into  the  barn,  the  premises 
being  in  the  possession  of  the  tenant,  and  break  open  the  gran- 
ary, and  take  away  the  grain  by  force.  Answer:  The  point  is 
refused,  for  there  is  no  evidence  that  there  was  any  disturb- 
ance of  the  public  peace  or  any  violence  used,  further  than 
the  breaking  of  the  lock  and  taking  away  the  grain."  [3] 

The  court  instructed  the  jury  to  find  for  defendants.  [4] 

Verdict  and  judgment  for  defendants,  whereupon  plaintiff 
appealed. 

JErrors  assigned  were  (1-4)  rulings  and  instructions,  quoting 
them  as  above. 

J.  Merrill  Linn^  8.  H.  Orwig  with  him,  for  appellant,  cited 
1  Tidd,  Pr.  404 ;  1  Chit.  PI.  252 ;  11  A.  &  E.  Ency.  L.,  pp.  1098, 
1102, 1103 ;  Irvine  v.  Hanlin,  10  S.  &  R.  219 ;  Luck  v.  Luck, 
118  Pa.  266 ;  Shepard  v.  Richard,  2  Gray,  424. 
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B.  F.  Junkin^  E.  M.  Beale  with  him,  for  appellees. — ^Lewis's 
ownership  is  shown  by  the  ejectment  proceedings.  It  is  imma- 
terial that  he  admitted  himself  out  of  possession  thereby,  be- 
cause, having  the  right  to  enter  and  take  his  own,  he  could  do 
so  when  he  pleased,  not  breaching  the  peace. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1892. 

The  defendant  may  have  a  good  title  to  one  half  of  the  land 
as  tenant  in  common,  but  a  more  disorderly  method  of  assert- 
ing it  rarely  comes  before  a  court.  He  had  a  paper  title  by 
deed  made  in  1856,  the  trespass  complained  of  took  place  in 
1888,  and  there  was  no  pretence  that  he  had  been  in  actual 
possession  of  the  land  between  those  dates.  On  the  contrary 
the  legal  possession  was  in  the  Zieglers  under  claim  of  exclu- 
sive title,  and  the  actual  occupation  was  by  plaintiff  as  their 
tenant. 

Even  under  defendant's  claim  of  title,  plaintiff  was  in  law- 
ful occupation  of  the  whole  of  the  land,  for  his  lessors'  possession 
was  jE?er  mie  et  per  tout,  though  they  and  perhaps  he  might  be  lia- 
ble to  an  account  for  plaintiff's  share  of  the  profits.  Plaintiff's 
occupation  of  the  land  being  lawful,  his  title  to  the  crops 
which  had  been  severed  and  become  personalty,  was  clear  and 
exclusive.  If  defendant  claimed  advei-sely  as  joint  owner  of 
the  land,  then  there  was  no  contract  with  him  as  to  rent  and 
his  only  right  was  to  mesne  profits,  or  for  use  and  occupation, 
in  either  case  an  unliquidated  claim  that  could  not  be  enforced 
by  summary  caption  of  the  goods.  If  on  the  other  hand  he 
claimed  as  landlord  in  affirmance  of  the  lease  from  his  co- 
tenants,  then  he  clearly  had  no  title  to  the  grain,  for  it  had  not 
yet  been  divided  or  set  apart :  Burns  v.  Cooper,  81  Pa.  426 ; 
Ream  v.  Harnish,  45  Pa.  876 ;  Long  v.  Seavers,  108  Pa.  517. 

The  question  of  defendant's  right  of  entry  on  the  land  does 
not  affect  the  result.  The  statement  is  as  much  a  narr  in 
trespass  de  bonis  asportatis  as  in  qiiare  clausum  fregit^  and  the 
gravamen  of  the  action  is  the  carrying  away  of  the  grain.  As 
that  was  without  legal  justification  the  defendants  became 
trespassers  ab  initio^  and  the  jury  should  have  been  directed  to 
find  for  plaintiff. 

Judgment  reversed  and  venire  de  novo  awarded. 
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Com.  Title  Ins.  &  Trxist  Co.,  Appellant,  v  Gray. 

TTitt— Dcrteautt  tel  non — WitneBS — Opinion  on  sanity  ^foundation  for. 
Where  a  witness  had  frequent  intercourse  with  decedent  and  abundant 
opportunity  to  observe  his  condition  and  note  the  changes  in  it  during  the 
last  years  of  his  life,  and  testified  to  specific  acts  and  conversations  which 
formed  a  basis  for  an  inference  that  decedent  was  of  unsound  mind,  a  suf- 
ficient foundation  has  been  laid  to  permit  the  witness  to  give  his  opinion 
respecting  the  sanity  of  the  decedent  at  the  time  of  the  execution  of  the 
alleged  will. 

The  admissibility  of  such  evidence  is  a  matter  for  the  court,  its  effect 
exclusively  for  the  jury. 

Assignment  cf  error — Practice  in  Supreme  Court, 

An  assignment  of  error  to  the  admission  of  evidence  which  does  not 
quote  the  evidence  admitted,  is  not  in  compliance  with  the  rules  of  the 
Supreme  Court  or  in  proper  form  to  be  considered. 

.  Exception  to  evidence — Becord, 

Where  the  record  shows  that  a  deposition  was  read,  that  objection  was 
made  to  opinions  therein  expressed  as  to  testamentary  capacity  which  was 
overruled  by  the  court,  and  that  an  exception  was  taken  to  the  ruling  of  the 
court,  the  record  is  sufficient  to  warrant  its  consideration  by  the  Supremo 
Court,  although  the  exception,  from  its  position  on  the  record,  might  have 
referred  to  the  admission  of  another  question. 

AdmiBtion  of  deposition — Infirm  v)itness. 

The  deposition  of  an  infirm  witness  taken  in  the  orphans^  court  on  an 
application  for  an  issue  to  determine  the  validity  of  a  will,  was  admitted 
in  this  case  on  the  trial  of  the  issue  in  the  common  pleas. 

Evidence^  refusal  to  admits  when  no  cause  for  reversal. 

The  refusal  to  allow  a  question  which,  in  view  of  the  subsequent  tes- 
timony of  the  witness,  did  not  injure  the  party  complaining,  is  no  cause 
for  reversal. 

Argued  Jan.  6, 1892.  Appeal,  No.  308,  Jan.  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Pbila.  Co.,  June  T., 
1887,  No.  850,  on  verdict  for  defendant,  in  issue  devisavit  vel 
non.  Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams, 
McCoLLUM,  Mitchell  and  Heydrick,  JJ. 

The  following  facts  appear  by  the  record :  Martin  Gray  died 
Oct.  7, 1886,  leaving  to  survive  him  one  son,  William  Henry 
Gray,  the  defendant,  and  three  gi'andchildren,  children  of  de- 
fendant, and  an  estate  of  about  $4,000.  On  Sept.  7, 1886,  he 
executed  the  alleged  will,  by  which  he  gave  f50  to  appellee. 
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$500  to  a  grandson,  $300  each  to  the  two  granddaughters, 
with  cross  remainders  among  them  in  case  of  death  in  minority, 
or  in  case  of  death  of  all  of  them,  to  the  church  of  Gesu.  The 
sum  of  $100  was  bequeathed  to  that  church  and  the  same 
sum  to  another  church  for  masses.  The  residue  was  given  in 
fee  to  Rev.  Burchard  Villiger,  S.  J.,  of  the  church  of  Gesu. 
Letters  were  granted  to  James  Murphy,  one  of  the  executors 
named.  Subsequently  defendant  filed  a  petition  in  the  orphans' 
court  alleging,  inter  alia^  mental  incapacity.  The  executor 
filed  an  answer  denying  in  general  terms  the  allegations  of  the 
petition.  Testimony  was  oixlered  to  be  taken  before  an  exam- 
iner. The  executor  testified  that  in  his  opinion  decedent  was 
insane  when  the  paper  was  executed ;  that  he  had  filed  the 
answer  because  he  had  thought  it  was  his  duty  to  defend  the 
will.  His  evidence  was  taken  in  the  form  of  depositions,  as 
was  also  that  of  Elizabeth  Sisco.  An  issue  was  granted,  with 
the  Commonwealth  Title  Insurance  &  Trust  Co.,  administrator 
d.  h.  n.  c.  t.  a.  (the  executor  having  died),  as  plaintiff. 

On  the  trial,  before  Bbegy,  J.,  defendant  called,  among 
others,  William  Coleman,  who  testified  that  he  had  known  de- 
cedent for  almost  six  years,  and  had  seen  him  frequently, 
sometimes  every  day;  first  got  acquainted  with  him  when 
his  son  Edward  died,  he  was  then  sometimes  very  rational,  at 
other  times  quite  violent ;  saw  a  change  when  his  wife  was 
sick ;  he  thought  his  son  William  was  robbing  him  by  illuminat- 
ing the  house,  when  only  one  gas-light  was  burning ;  another 
time  he  said  he  was  going  to  Ireland  in  the  morning,  and  im- 
mediately afterwards  said  he  would  visit  the  witness  on  the 
following  Monday.  ["  Q.  From  the  acts  that  you  have  nar- 
rated of  Martin  Gray  and  his  language  both  before  and  after 
his  wife's  death,  was  he,  in  your  opinion,  a  person  of  sound 
mind?"]  Objected  to,  objection  overruled  and  exception. 
["  A.  I  do  not  think  he  was  capable  of  transacting  any  busi- 
ness six  months  previous  to  his  death."]  [3] 

Francis  Colket  testified  that  he  became  acquainted  with  him 
in  1865 ;  lived  next  door  to  him  for  fifteen  or  sixteen  years, 
and  talked  with  him  every  night.  He  was  an  intelligent  and 
hard  working  man  until  his  son  Edward  died,  then  he  became 
a  little  distressed.  He  moved  away  then  and  witness  did  not 
see  him  very  much.    After  that  a  daughter  died  and  he  became 
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more  distressed.  About  the  time  of  his  wife's  death  he  lost 
his  voice  and  became  quite  queer.  "  Q.  Tell  the  court  and 
jury  what  change  you  observed  in  his  actions,  and  in  his  speech ; 
what  he  did  and  what  he  said,  say  after  the  death  of  his  wife, 
that  was  different  from  what  he  used  to  do  before?  A.  Some 
days  he  would  come  in ;  he  owned  a  farm  in  Bucks  county ; 
had  money  enough  to  buy  the  whole  row.  Q.  He  would  say 
that?  A.  Yes,  sir.  Maybe  next  day  he  would  come  in  and 
put  out  a  poor  mouth ;  he  hadn't  any  work  and  wasn't  able  to 
work,  and  his  family  did  so  and  so,  gone  back  on  him,  and  he 
couldn't  work.  I  said,  '  What  is  the  use  of  working  ? '  '  Aint 
got  one  cent  to  rub  against  another.'  That  would  be  the  way 
most  of  the  time.  When  he  came  there  I  would  run  out  of  the 
house,  because  if  you  did  not  coincide  with  him,  say  yes  or  no 
to  everything  he  said,  you  would  have  a  fuss.  That  was  the 
kind  of  a  man  he  was.  Q.  What  else  can  you  recollect? 
A.  It  would  take  a  volume  to  hold  it.  Banshees  and  witch- 
crafts and  one  thing  another.  That  was  all  his  conversations. 
You  couldn't  get  shut  of  him.  Q.  What  did  he  say  about  ban- 
shees and  witchcrafts  ?  A.  He  said  one  time  he  was  putting 
up  in  Ireland  under  a  bridge  and  the  carpenters  were  there, 
and  there  was  a  banshee  up  on  top  the  bridge  throwing  stones 
down  on  the  carpenters.  [Q.  From  the  acts  that  you  have 
related,  from  what  he  said  to  you,  in  your  opinion  was  he  of  sound 
mind  from  the  time  of  his  wife's  death  up  to  the  time  of  his 
death?]  Objected  to.  [Th^  Court:  He  has  a  right  to  say 
whether  from  what  he  has  described  to  the  jury  as  what  he 
saw  this  man  do,  he  believes  him  to  be  sane  or  insane.]  Ob- 
jection overruled  and  exception.  [A.  I  believe  him  to  be 
insane."]  £4] 

Defendant  offered  in  evidence  the  deposition  of  James  Mur- 
phy, the  executor,  taken  by  the  examiner  in  the  proceedings  in 
the  orphans'  court,  said  executor  being  now  dead ;  objected  to, 
objection  oveiTuled.  [5] 

The  deposition  was  then  read.  During  the  course  of  the 
reading  of  the  above  deposition  Mr.  Gorman  objected  to  the 
expression  of  opinion  contained  therein. 

The  Court:  He  must  not  express  his  opinion.  He  must 
give  the  acts  and  then  express  his  opinion  from  them. 

Mr.  Gorman  further  objected  to  the  question    ["  Did  he 
Vol.  cl — 17 
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ever  say  anything  to  you  how  he  wanted  his  property  divided 
after  his  death?"]  [6] 

Objection  overruled  and  exception  for  plaintiff. 

The  deposition  closed  as  follows :  ["  Q.  From  what  you  so 
long  have  known  of  the  man,  do  you  believe  that  he  would 
have  cut  his  only  child  off  with  fifty  dollars  if  he  had  been  in 
his  sound  mind  ?  A.  I  do  not,  as  his  son  is  worthy  of  his 
property  and  needs  it,  being  a  poor  working  man."]  [7] 

Mr.  Dolman  proposed  to  read  a  similar  deposition  of  Eliza- 
beth Sisco.  Mr.  Gorman  objected,  because  the  witness  is  liv- 
ing and  her  deposition  should  have  been  taken  in  the  ordinary 
way. 

The  Court :  This  is  not  her  deposition  at  all ;  this  is  her  testi- 
mony taken  in  another  branch  of  this  suit.  Where  does  your 
right  come  to  read  that  unless  the  person  is  dead  or  inaccessible, 
so  that  you  cannot  get  her  testimony  now? 

Mr.  Dolman :  We  shall  prove  that  she  is  sick  in  bed.  We  do 
not  have  to  take  her  testimony  over  again  in  the  common 
pleas  case  which  was  sent  from  the  orphans'  court 

Mr.  Lowengrund :  It  is  proposed  to  show  not  only  that  the 
witness  is  ill,  but  that  she  is  aged  and  is  in  the  jurisdiction  and 
has  been  subpoenaed,  but  has  lost  her  memory  for  events  and  is 
now  incapable  of  testifying. 

The  evidence  was  that  Mrs.  Sisco  was  over  seventy  years, 
that  she  had  been  ailing  for  some  time  and  was  in  bed  from 
general  debility,  had  been  ther%  for  the  last  three  days ;  no 
doctor  had  been  called  in,  but  would  be  unless  she  got  better ; 
and  her  memory  was  affected.  Objections  renewed  but  over- 
ruled. Her  testimony  was  to  the  effect  that  decedent  was 
crazy.  [8] 

One  of  plaintiff's  witnesses  was  asked :  ["  Q.  From  your 
observation  of  Mr.  Gray  from  the  thirty  years  that  you  have 
known  him,  or  whatever  time  you  have  known  him,  what  is 
your  opinion  of  his  mind — ^his  sanity.  Do  you  consider  him  of 
sane  mind,  competent  and  willing  to  take  care  of  himself  and 
his  property  ?  "]  [9]  Objected  to.  Objection  sustained.  Ex- 
ception. By  the  Court :  "  Q.  Did  you  over  see  Mr.  Gray  do 
any  act  that  you  thought  was  different  from  the  action  of  a 
sane  man.     A.  Never  in  my  life." 

The  court  refused  binding  instructions  for  plaintiff.  [10] 
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Verdict  for  defendant  and  judgment  thereon,  whereupon 
plaintiff  appealed. 

Hrrors  assigned  were  (1,  2,  6,)  admission  of  certain  testi- 
mony, quoting  the  questions  but  not  the  answers ;  (3,  4,  7,) 
rulings  on  evidence,  quoting  questions  and  answers  as  above 
in  brackets ;  (6,  8,)  admission  of  depositions,  mentioned  above, 
without  quoting  IhIIs  of  exception  or  evidence ;  (9)  refusal  of 
question  as  above,  quoting  the  question  but  not  the  bill  of 
exception ;  (10)  refusal  of  point,  quoting  it. 

F.  Carroll  Brewster^  William  Gorman,  with  him,  for  appel- 
lant. 

Ernest  Lowengrund  and  John  Dolman^  for  appellee. 

Opinion  by  Mr.  Justicb  McCollum,  July  18, 1892. 

The  fii^t,  second  and  sixth  assignments  of  error  are  not  in 
conformity  with  the  rules  and  will  not,  therefore,  be  considered : 
Hawes  v.  O'Reilly,  126  Pa.  440;  Battles  v.  Sliney,  Ibid.  460. 
The  fifth  assignment  was  abandoned  on  the  argument,  and  the 
refusal  to  allow  the  question  contained  in  the  ninth  did  not,  in 
view  of  the  subsequent  testimony  of  the  witness,  injure  the 
appellant. 

The  third  and  fourth  assignments  relate  to  the  competency 
of  the  persons  named  in  them  to  express  an  opinion  respecting 
the  sanity  of  the  testator.  These  persons  were  intimately  ac- 
quainted with  Martin  Gray,  Coleman  for  six  and  Colket  for 
twenty  yeai-s  immediately  preceding  his  death.  They  had  fre- 
quent and  friendly  intercoui^e  with  him  and  abundant  oppor- 
tunity to  observe  his  condition  and  note  the  changes  in  it 
during  the  last  years  of  his  life.  From  this  acquaintance  and 
observation  they  formed  opinions  respecting  his  sanity  at  the 
time  of  the  execution  of  the  contested  will,  which  they  were 
allowed  to  express  on  the  trial.  These  opinions  were  admitted 
under  objection  by  the  appellants  and  it  is  now  argued  that  a 
sufficient  foundation  was  not  laid  for  them  in  the  testimony  of 
the  witnesses  concerning  the  actions  of  the  testator  and  their 
acquaintance  and  conversations  with  him.  In  this  contention 
we  do  not  concur.  We  cannot  say  that  the  testimony  affords 
no  basis  for  an  inference  that  he  was  of  unsound  mind.  We 
have  carefully  examined  it  and  are  satisfied  that  in  the  admis- 
sion of  the  opinions  complained  of  in  the  third  and  fourth 
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assignments  no  error  was  committed.  These  opinions  were 
proper  for  the  consideration  of  the  jury  and  it  was  their  duty 
to  scrutinize  and  weigh  them  in  connection  with  the  facts  on 
which  they  were  foimed.  Their  admissibility  and  their  effect 
were  distinct  matters,  the  former  was  a  question  for  the  court 
and  the  latter  was  exclusively  for  the  jury. 

The  last  question  and  answer  in  the  testimony  of  James 
Murphy  and  embraced  in  the  seventh  assignment  were  clearly 
inadmissible.  A  belief  respecting  the  sanity  of  a  testator 
founded  on  a  provision  in  his  will  is  neither  satisfactory  nor 
competent  evidence.  In  this  case  the  witness  was  asked 
whether  he  believed  the  testator  "  would  have  cut  his  only  child 
off  with  fifty  dollars  if  he  had  been  in  his  sound  mind,"  and 
the  reply  was  *'  I  do  not,  as  his  son  is  worthy  of  his  property, 
being  a  poor  working  man.'*  Certainly  the  right  of  a  citizen 
to  dispose  of  his  property  as  he  chooses  cannot  be  frittered 
away  on  such  testimony  as  this.  It  is  proper  to  say  that  the 
counsel  for  the  appellee  do  not  contend  that  the  evidence  com- 
plained of  was  competent,  but  they  allege  that  it  was  not  ex- 
cepted to,  and  for  that  reason  cannot  be  considered  here.  In 
this  contention  they  are  not  sustained  by  the  record.  It 
shows  that  the  deposition  was  read,  that  objection  was  made  to 
the  opinions  therein  expressed,  and  to  the  question  relating  to 
the  testator's  declaration  about  the  division  of  his  property, 
and  that  an  exception  was  taken  to  the  ruling  of  the  court, 
upon  the  objections.  It  does  not  show  that  any  portion  of  the 
deposition  was  rejected  or  omitted.  The  i*emark  of  the  learn- 
ed judge  referred  to  the  order  rather  than  to  the  competency 
of  the  testimony  and  was  to  the  effect  that  the  evidence  as  to 
acts  should  precede  the  opinions  based  on  them. 

No  error  was  committed  in  the  admission  of  the  deposition 
of  Elizabeth  Sisco.  The  evidence  relating  to  her  condition 
justified  the  ruling  of  the  court. 

We  think  the  case  upon  the  evidence  was  for  the  jury. 
With  the  contradictions  in  the  evidence  and  the  credibility  of 
the  witnesses  we  have  nothing  to  do.  These  are  matters  pe- 
culiarly within  the  province  of  the  jury. 

The  seventh  assignment  is  sustained,  and  the  other  assign- 
ments are  dismissed. 

Judgment  reversed  and  a  new  venire  ordered. 
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Both's  Estate.    Ebert's  Appeal. 

[]B6 

[Marked  to  be  reported.]  iso 

OuardiaitCB  aeeounU-^Settlement  out  qf  court^Belease,  \^  ^ 

It  IB  the  settled  rale  in  this  state  that  the  orphans^  court  will  always  ibo'ml 


scrutinize  a  settlement  made  by  a  guardian  Mdth  his  ward  shortly  after  the  '^^  ^^ 

latter  arrives  at  age  and  when  no  account  of  the  trust  is  filed.    In  such  201  268,      

case,  the  burden  of  proof  is  on  the  guardian  to  show  that  the  settlement  i~T56        261 
was  a  fair  one,  and  that  no  fraud  was  practiced  upon  his  ward.  1    l^SC  'SIT 

Where  the  estate  is  large,  and  the  accounts  complicated,  especially  if  the  I  1 50        261 

settlement  is  made  in  the  absence  of  a  relation  or  business  friend  of  the  ^f^ 26I 

ward,  a  stricter  rule  should  prevail  than  where  the  estate  is  trifling,  con-  ^210       ^B54 

sisting  of  only  a  few  hundred  dollars,  and  the  account  correspondingly 

brief. 

In  the  latter  class  of  cases  a  guardian  may  well  avoid  filing  an  aooount 
in  order  to  save  the  expense  to  his  ward,  and  the  latter  should  not  be 
allowed  to  disturb  the  settlement  after  the  execution  of  a  release  and  the 
death  of  his  guardian,  unless  for  clear  mistake  or  fraud. 

lAoUfiUty  qf  guardian — Voluntary  gifts  for  ward — Bevocatlan, 
A  ward^s  step-father  (a  person  as  to  whom  there  was  evidence  that  he 
was  of  intemperate  habits  and  limited  means)  gave  a  sum  of  money  to 
the  guardian  for  the  benefit  of  the  ward,  and  Mrithin  a  few  days  thereafter 
made  a  demand  for  its  return,  which  was,  in  good  faith,  acceded  to  by  the 
gnai*dian.  Held,  that  the  right  of  the  gtiardian  to  retain  the  money  under 
such  circumstances  was  too  uncertain  to  justify  a  surcharge  after  a  lapse 
of  nineteen  years  and  the  death  of  the  guardian. 

The  evidence  would  justify  the  court  in  holding  the  gift  to  be  improvi- 
dent ;  and,  being  Mrithout  consideration  and  voluntary,  the  donor  had  a  right 
to  revoke  it. 

Competency  of  wUneue»^8urvlving  party — Bebuttal—Act,  1891. 

Under  the  Act  of  June  11, 1891,  P.  L.  287,  a  surviving  party  cannot  be 
called  unless  the  living  witness  to  the  ti*ansaction  between  himself  and 
the  deceased  has  already  testified.  His  competency  is  to  be  determined 
by  the  condition  of  things  at  the  time  he  is  called,  and  he  is  not  rendered 
competent  by  the  fact  that  the  other  side  subsequently  calls  the  llWng 
witness. 

Costs  of  audita  etc.,  on  proceedings  to  surcharge. 

Where  the  evidence  showed  that  a  guai-dian^s  settlement  with  his  ward 
was  made  in  the  presence  of  a  witness  and  with  the  books  and  papers  of 
the  guardian  before  them,  and  there  was  no  evidence  that  any  information 
was  withheld  from  the  wai*d,  and  the  waixl  signed  a  release,  the  costs  of 
unsuccessful  proceedings  to  surcharge  the  guardian  were  placed  on  the 
ward. 
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Argued  May  19, 1892.  Appeal,  No.  48,  July  T.,  1892,  by 
Ebert  et  al.,  administrators  of  Ebert,  deceased  guardian  of 
Roth,  fi'om  decree  of  O.  C.  York  Co.,  dismissing  exceptions  to 
auditor^s  report  adjudicating  guardian's  account.  Before 
Paxson,  C.  J.,  Stebeett,  Greek,  Wiluams,  MoCollum, 
Mitchell  and  Heydbigk,  JJ. 

Roth,  the  ward,  filed  a  petition  alleging  a  failure  on  the  part 
of  his  guardian  to  file  an  account  and  pay  over  all  monejrs  due, 
praying  for  a  citation.  An  answer  filed  by  the  guardian's  ad- 
ministmtors,  appellants,  set  up  a  release  signed  by  the  ward. 
A  replication  asserted  that  the  release  was  not  binding  because 
signed  without  knowledge  of  the  particular  errors  which  were 
specified  as  a  gift  of  $266.67  by  the  ward's  step-father  to  the 
guardian  for  the  ward,  not  included  in  the  account ;  and  $100 
charged  twice  against  the  ward.  After  depositions,  including 
those  of  the  ward,  the  court  ordered  an  account  to  be  filed,  in 
an  opinion,  to  the  following  effect,  by  Bittengeb,  J. : 

The  ward  is  competent  to  testify  to  the  discovery  of  the  re- 
ceipt for  the  $266.67  after  the  death  of  the  guardian :  Porter 
T.  Nelson,  121  Pa.  628,  and  cases  cited.  He  is  also  competent 
as  to  what  occurred  at  the  settlement,  in  the  presence  of  Moore 
who  was  called  as  a  witness  against  him  :  Act  of  June  11, 1891, 
P.  L.  287. 

This  gift  was  an  executed  trust :  1  Lewin,  Trusts,  p.  Ill ; 
1  Periy,  Trusts,  p.  104 ;  Ritter's  Ap.,  59  Pa.  9 ;  Rick's  Ap., 
105  Pa.  586 ;  Dennison  v.  Goehring,  7  Pa.  179 ;  Fellow's  Ap., 
98  Pa.  470. 

"  The  cases  of  Russell's  Appeal,  75  Pa.  281 ;  Miskey's  Appeal, 
107  Pa.  611 ;  Rick's  Appeal,  105  Pa.  586,  and  Bristor  v.  Tas- 
ker,  135  Pa.  110,  cited  by  counsel  for  the  respondents,  are 
cases  in  which  no  present  interest  was  passed  to  others;  and 
there  the  gift  or  gittnt  was  held  to  be  revocable ;  in  several  of 
them,  for  the  additional  reason  that  they  are  proved  to  have 
been  created  through  fraud,  misrepresentation,  or  undue  influ- 
ence— mistakes  of  law  and  fact.  In  Rick's  Appeal,  Paxson, 
J.,  in  delivering  the  opinion  of  the  court  says :  '  The  later  de- 
cisions carefully  distinguish  the  cases  when  a  present  beneficial 
interest  is  given  to  a  third  person.  Thus  in  Ritter's  Appeal, 
69  Pa.  9,  Frederick's  Appeal  was  held  not  to  apply,  for  the  rea- 
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son  that  a  present  interest  was  vested  in  the  wife.  The  same 
distinction  was  observed  in  Fellow's  Appeal,  12  Norris,  470.' 

**  Agnew,  C.  J.,  in  RnsselFs  Appeal,  76  Pa.  288,  in  the  opin- 
ion, says :  ^  That  the  law  of  the  land  permits  any  one  to  dispose 
of  his  property,  gratuitously,  if  he  pleases,  when  not  prejudicial 
to  the  interest  of  creditoi-s,  and  that  his  voluntary  gifts  made 
with  full  intention  and  knowledge  of  the  act  are  irrevocable, 
in  equity  as  well  as  in  law,  when  the  power  to  revoke  is  not 
reserved,  may  be  conceded.' 

*^The  remaining  case  bearing  on  this  point,  cited  by  the 
counsel  for  the  respondents,  Lyon  v.  Marclay,  1  W.  271,  is  a 
case  in  which  an  assignment  was  made  by  a  mother,  to  her 
&ther,  of  a  bond  and  judgment,  to  be  held  in  trust  for  the  ille- 
gitimate child  of  the  donor,  and  it  was  held  that  this  was  a 
revocable  gift :  first,  because  it  was  only  security  for  money 
not  collected  at  the  time  of  the  gift :  and,  second,  because  the 
father  of  donor  was  only  the  natural,  and  not  the  legal  guardian 
of  the  child,  and  that  no  present  interest  vested  in  cestui  qtie 
trust  The  court  uses  the  following  language  on  page  277 : 
'As  I  understand  the  law  the  natural  guardian  had  no  power 
to  receive  the  minor's  money  ;  nor  can  he  release  any  claim 
the  minor  may  have.  If  T.  Lyon  did  receive  any  money  for 
her,  no  doubt  he  would  be  considered  as  holding  in  trust.' 
The  court  then,  in  halting,  uncertain  terms,  proceeds  to  hold 
the  gift  revocable.  We  have  been  unable  to  find  any  case  fol- 
lowing the  last  mentioned  case,  in  the  many  years  which 
have  intervened.  It  does  not  rule  this  case.  It  is  inapplicable, 
in  this  proceeding,  to  justify  the  re-payment  to  John  Upman, 
the  donor,  of  the  money  he  added  to  the  trust  fund  of  his  step- 
son, in  the  hands  of  the  guardian.  When  the  money  was  once 
in  the  hands  of  the  legal  guardian,  as  part  of  the  trust  fund,  it 
was  an  executed,  complete  trust  which  could  not,  while  the 
ward  was  a  minor,  be  revoked." 

The  court  held  that  the  settlement  and  release  was  no  bar 
to  an  account,  citing  Hawkins's  Ap.,  82  Pa.  268 ;  Stanley's 
Ap.,  8  Pa.  488;  Lukens's  Ap.,  7  W.  &  S.  48;  Will's  Ap.,  22 
Pa.  826,  882;  Eberts  v.  Ebei-ts,  66  Pa.  110, 119,  and  Lewis 
V.  Browning,  111  Pa.  498,  604. 

An  account  was  filed  by  the  guardian's  administrators  and 
exceptions  filed  by  the  ward  to  the  items  above  mentioned. 
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George  E.  Neff  was  appointed  auditor  and  found  the  follow- 
ing facts,  inter  alia  : 

^^  The  evidence  fails  to  show  that  John  Upman  was  not  re- 
sponsible for  his  actions  when  he  gave  the  money,  to  wit, 
$266.67  to  George  D.  Ebert ;  but,  on  the  contrary,  Mr.  Upman 
knew  what  he  was  doing  at  the  time."  [4] 

The  auditor  also  held  that  ^^  when  this  money  was  once  in  the 
hands  of  the  legal  guardian  as  part  of  the  trust  fund,  it  was 
an  executed  complete  ti-ust,  which  could  not,  while  the  ward 
was  a  minor,  be  revoked."  [5] 

The  auditor  also  found  that  the  ward  did  not  know,  at  the 
time  of  the  settlement,  that  this  money  had  been  received  or 
returned.  [8] 

Exceptions  to  the  auditor's  reports  alleged  that  the  auditor 
erred  (1)  in  adjudicating  upon  any  matters  not  specified  in 
the  petition  for  an  account ;  (2)  in  not  rejecting  the  ward's 
testimony  as  to  matters  occuixing  in  the  guardian's  lifetime ; 
(3-5)  in  finding  as  above ;  (6)  in  holding  that  the  $266.67 
was  a  pai*t  of  the  trust  fund ;  (7)  in  surcharging  the  guardian 
with  that  sum  and  interest ;  (8)  in  surcharging  the  guardian 
with  the  $100  and  intei*est;  (9)  in  disallowing  guardian's 
commissions ;  (10)  in  imposing  costs  of  audit  on  guardian ; 
(11)  in  not  finding  laches ;  (12)  and  estoppel  by  release ; 
(13)  and  by  receipt  of  money ;  and  (14)  in  not  holding  that  the 
presumption  from  delay  was  that  the  ward  had  no  cause  of 
complaint. 

The  court  dismissed  the  exceptions  and  confirmed  the  report, 
citing,  as  to  the  effect  of  the  finding  covered  by  the  fourth  ex- 
ception, Harman  &  Hassert's  Ap.,  28  W.  N.  550. 

JErrors  assigned  were  (1-14)  dismissal  of  exceptions,  quoting 
them ;  and  (15)  confii*mance  of  report. 

U.  W.  Spangler^  for  appellant. — The  ward  would  have  been 
competent,  under  the  Act  of  1891,  only  in  rebuttal :  Karch  v. 
Earch,  1  Dist.  R.  16,  opinion  by  McPhereon,  J.,  who  drew  the 
Act.  The  word  '*  or  "  in  the  •  clause  "  in  the  presence  or  hear- 
ing "  must  be  construed  "  and :  "  Murray  v.  Keyes,  85  Pa.  384 ; 
Doebler's  Ap.,  64  Pa.  14.  Therefore  the  ward  could  have  re- 
butted only  what  the  other  witness  testified  he  heard. 

What  are  reported  by  the  auditor  as  facts  are  simply  deduo- 
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tioDs  from  other  facts.  They  do  not  bind  this  coart :  Phillips's 
Ap.,  68  Pa.  130 ;  Cake's  Ap.,  110  Pa.  66 ;  Gaines  v.  Brocker- 
hoff,  136  Pa.  176. 

The  guai*dian,  to  save  expenses,  did  not  file  an  account  The 
ward  is  estopped  from  denying  expenses  incurred  only  at  his 
instance.  Even  where  there  is  an  agreement  not  to  charge  com- 
missioners they  are  allowable :  Williams's  Ap.,  119  Pa.  87. 

The  settlement  between  guardian  and  ward  was  full,  fair 
and  honest,  and  the  ward  is  estopped  from  now  calling  it  in 
question :  Lewis  v.  Browning,  111  Pa.  604,  Stryker's  Est.,  17 
W.  N.  18 ;  Hawkins's  Ap.,  82  Pa.  268 ;  Marr's  Ap.,  78  Pa.  66. 
Reasonable  vigilance  and  good  faith  is  the  standard  of  duty : 
Fahnestock's  Ap.,  104  Pa.  46  ;  Eyster's  Ap.,  16  Pa.  876. 

If  the  ward's  step-father  was  irresponsible  through  drink, 
the  gift  was  revocable :  Miskey's  Ap.,  107  Pa.  612.    But  even 
if  he  were  not  irresponsible,  the  guardian  cannot  be  surcharged 
for  returning  it.     The  step-father  was  under  no  obligation  to 
pay:  Brown's  Ap.,  112  Pa.  18;  and  the  guardian  under  no 
legal  obligation  to  receive ;  and  the  payment  was  therefore  pucely 
voluntary :  Scott  v.  Dickson,  108  Pa.  16  ;  and,  being  to  a  vol- 
unteer, was  revocable  by  the  donor :  Russell's  Ap.,  76  Pa.  270 
Rick's  Ap.,  106  Pa.  628 ;  and  was  fraudulent  as  to  creditors 
Dickerson's  Ap.,  116  Pa.  210 ;  Coates  v.  Gerlach,  44  Pa.  48 
see,  also,  especially  Lyon  v.  Marclay,  1  Watts,  271 ;  Perry, 
Trusts,  §  104,  note,  p.  102. 

The  money  being  no  part  of  the  ward's  inheritance,  and  it 
having  been  paid  back  in  1878,  the  statute  of  limitations  bars  a 
recovery.  Recovery  by  the  ward  is  barred  by  his  laches: 
Cress'  Case,  2  Wh.  494;  Stryker's  Est.,  17  W.  N.  13. 

Even  if  a  recovery  could  in  any  event  be  had  on  account  of 
a  mistake  by  the  guardian,  no  interest  could  be  recovered: 
Lewin,  Trusts,  §  849. 

N.  M.  Wanner^  for  appellee. — ^The  opinion  of  the  court  below 
is  referred  to  for  our  argument. 

It  is  not  pretended  that  the  step-father  was,  at  or  about  the 
time  of  the  alleged  payment  or  re-payment  of  the  monejrs  in 
question,  under  the  influence  of  liquor  or  unable  to  manage 
his  own  business. 

The  ward's  testimony  as  to  what  occurred  after  the  guai*dian'8 
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death  was  certainly  competent.  This  includes  the  finding  of 
the  receipt  and  the  discovery  of  the  other  error,  disclosed  by 
the  guai-dian's  own  books.  Indeed,  the  ward's  case  is  made  oat 
without  his  own  testimony. 

The  ward  is  not  estopped  by  laches.  The  estate  is  still  un- 
settled. No  one  has  been  put  to  loss  or  disadvantage  and 
there  is  no  change  in  the  status  of  the  estate  of  the  guardian. 

Opinion  by  Mb.  Chibp  Justice  Paxson,  July  18, 1892. 

It  is  the  settled  rule  in  this  state  that  the  orphans'  court 
will  always  scrutinize  a  settlement  made  by  a  guardian  with 
his  ward  shortly  after  the  latter  arrives  at  age,  and  where  no 
account  of  the  trust  is  filed  with  the  register.  In  such  cases 
the  burden  of  proof  is  on  the  guardian  to  show  that  the  settle- 
ment was  a  fair  one,  and  that  no  fraud  was  practiced  upon  his 
ward.  The  rule  upon  this  subject  was  fairly  stated  in  Lukeu's 
Appeal,  7  W.  &  S.  48,  where  it  was  said  by  Kennedy,  J. : 
^^  The  ward,  under  the  express  provision  of  the  Act  of  Assem- 
bly^ has  a  right  to  require  that  such  settlement  shall  be  made 
by  the  guardian  before  the  court ;  but  if  he  chooses  after  his 
arrival  at  full  age  to  make  a  settlement  with  his  guai-dian  with- 
out the  intervention  of  the  court,  and,  after  having  received 
the  amount  agreed  to  be  coming  to  him,  to  give  an  acquittance 
or  release,  to  the  guardian,  he  ought  not  to  trouble  the  coui*t,  or 
his  guardian  either,  afterwards,  without  pointing  out  some  mis- 
take or  other  error  in  the  settlement,  or  showing  that  a  fraud 
has  been  practiced  on  him  by  his  guardian  whereby  he  has  been 
prejudiced." 

We  may  add  in  addition  to  this  that  much  depends  upon 
the  circumstances  of  the  case.  Where  the  estate  is  large,  and 
the  accounts  complicated,  especially  if  the  settlement  is  made 
in  the  absence  of  a  relative  or  a  business  friend  of  the  ward,  a 
stricter  rule  should  prevail  than  where  the  estate  is  trifling, 
consisting  of  only  a  few  hundred  dollars,  and  the  account  cor- 
respondingly brief.  In  the  latter  class  of  cases  a  guardian  may 
well  avoid  filing  an  account  in  order  to  save  the  expense  to 
his  ward,  and  the  latter  should  not  be  allowed  to  disturb  that 
settlement,  especially  after  the  death  of  his  guardian,  unless 
for  clear  mistake  or  fraud. 

In  the  case  in  hand,  the  ward  became  of  age  on  the  28th 
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day  of  September,  1887.  Between  that  day  and  the  1st  day 
of  January  following,  there  was  a  settlement  between  the  ward 
and  Greorge  D.  £bert»  his  guardian.  The  settlement  took  place 
at  the  office  of  W.  W.  Moore,  a  justice  of  the  peace,  and  in  his 
presence.  They  went  over  the  accounts  of  the  guardian  as 
-contained  in  his  books,  and  found  a  balance  due  the  ward  of 
$445.61,  which  was  subsequently  paid  to  him.  On  the  20th 
day  of  February,  1888,  he  executed  and  delivered  to  his  said 
guardian  a  release  for  the  balance  due  upon  said  settlement, 
expressed  to  be,  ^^  in  full  satisfaction  and  payment  of  my  share 
of  the  estate,  real  and  personal,  of  my  late  father,  Adam  Roth, 
deceased."  This  release  was  recorded  in  the  recorder's  office 
in  York  county.  On  the  14th  day  of  July,  1888,  George  D. 
Ebert,  the  guardian,  died.  On  the  15th  day  of  September, 
1890,  the  ward  presented  his  petition  in  the  orphans'  court, 
praying  for  a  citation  upon  the  administrators  of  the  deceased 
guardian  to  file  his  account  as  such  guardian.  Upon  this  pro- 
ceeding the  court  below  ordered  an  account  to  be  filed,  which 
was  referred  to  an  auditor,  and  resulted  in  a  surcharge  of  a  con- 
siderable sum,  besides  the  costs  of  the  audit. 

The  testimony  of  the  ward  himself  shows  that  he  was  entire- 
ly satisfied  with  the  settlement  until  he  discovered,  shortly 
after  the  death  of  his  guardian,  that  the  latter  had  received  the 
sum  of  $266.67  which  was  not  included  in  the  account  and  set- 
tlement. This  money  was  received  by  the  guardian  under  the 
following  circumstances :  It  appears  that  on  the  15th  day  of 
April,  1873,  John  Upman,  the  step-father  of  the  ward,  paid  this 
sum  to  the  guardian,  for  which  he  received  the  following 
receipt : 

"  Received,  April  15th,  1878,  of  John  Upman,  two  hundred 
and  sixty-six  dollars  and  sixty-seven  cents.  To  be  applied  to 
the  fund  of  William  Roth,  a  minor  child  of  Adam  Roth. 

"  «266.67  George  D.  Ebert." 

It  further  appeared  that  on  April  21, 1878,  the  guardian  re- 
turned this  money  to  Mr.  Upman,  and  took  his  receipt  therefor. 
The  circumstances  under  which  the  money  was  paid  to  the 
guardian,  and  by  him  returned  to  Mr.  Upman,  do  not  very 
clearly  appear.  Both  are  deceased,  and  we  have  little  but 
what  appears  upon  the  face  of  the  respective  receipts.  There 
is  satisfactory  evidence,  however,  that  Mr.  Upman  was  an  in- 
temperate man,  and  that,  if  not  insolvent,  he  left  no  propertv 
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when  he  died.  The  payment  to  the  guardian  was  entirely 
-voluntary,  and  under  the  circumstances  we  may  fairly  assume 
that  it  was  improvident  It  was  moreover  no  part  of  the  estate 
of  the  ward.  Upman  needed  the  money  to  pay  a  note  in  less 
than  a  week  after  he  handed  it  to  the  guardian,  and  demanded 
it  back  and  received  it.  There  was  a  reference  to  this  pay- 
ment on  the  books  of  the  guardian,  but  the  amount  was  not 
carried  out,  and  it  appears  to  have  been  erased.  The  auditor 
and  the  court  below  surcharged  the  guardian  with  the  amount 
of  this  money  with  interest  thereon  from  April,  1873,  upon 
the  ground  that  it  was  an  executed  trust,  and  the  guardian  had 
no  right  to  return  the  money. 

When  we  reflect  that  this  money  never  had  formed  any  por- 
tion of  the  waixl*s  estate,  and  that  the  guardian  had  returned 
it  to  Upman  in  entire  good  faith  witliin  a  few  days  after  he 
bad  received  it,  it  seems  a  harsh  proceeding  on  the  part  of  the 
ward,  after  the  lapse  of  nineteen  years,  and  after  the  lips  of 
bis  guai'dian  are  sealed  in  death,  to  seek  to  hold  him  responsi- 
ble for  this  money  with  its  accumulated  interest. 

The  right  of  the  guardian  to  retain  it  is  too  uncertain  to 
justify  us  in  suix)harging  his  estate  with  it  after  this  lapse  of 
time.  Considering  the  evidence  as  to  his  habits,  and  his  lack 
of  means,  we  are  justified  in  holding  it  to  be  an  improvident 
gift  which  he  had  a  right  to  revoke.  It  was  without  consider- 
ation, and,  the  payment  a  mere  voluntaiy  one ;  and,  being  to  a 
volunteer,  it  was  revocable  by  the  donor :  Russell's  Appeal,  76 
Pa.  270 ;  and  is  void,  the  gift  being  improvident :  Rick's  Ap- 
peal, 105  Pa.  528 ;  and  where  creditors  are  involved,  it  is  fraud- 
ulent as  to  them.  In  Miskey's  Appeal,  107  Pa.  612,  a  man  of 
intem[)erate  habits,  by  which  he  had  become  enfeebled  in  mind 
and  body,  made  a  conveyance  of  all  his  estate  to  his  father  in 
trust  for  his  (the  grantor's)  father,  mother  and  sister.  The 
deed  contained  no  power  of  revocation,  yet  it  was  set  aside  by 
this  court.    We  need  not  pursue  this  branch  of  the  case  fui-ther. 

The  court  also  chai-ged  the  appellants  with  the  sum  of  one 
hundred  dollars  upon  the  ground  that  it  was  a  duplicate  charge. 
The  only  evidence  to  support  this  surcharge  was  the  testimony 
of  the  ward  himself,  who  was  permitted  to  testify  against  the 
objection  of  the  appellants.  The  admission  of  the  ward  as  a 
witness  forms  the  subject  of  the  second  specification  of  error. 
The  learned  judge  below  held  that  he  was  a  competent  witness 
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under  the  Act  of  June  11, 1891,  P.  L.  287,  for  th^  reason  that 
the  witness,  W.  W.  Moore,  who  was  present  at  the  settlement 
between  the  guardian  and  his  ward,  had  been  called  and  testi- 
fied on  behalf  of  the  estate.  Just  here  the  learned  judge  below 
fell  into  error.  Moore  had  not  been  called  as  a  witness  when 
William  H.  Roth,  the  appellee,  was  placed  upon  the  stand. 
His  competency  as  a  witness  must  be  determined  by  the  con- 
dition of  things  at  the  time  he  was  called.  The  fact  that  Moore 
was  subsequently  called  on  behalf  of  the  estate  did  not  render 
Roth  competent.  Non  constat  that  if  Roth  had  not  been  per- 
mitted to  testify,  Moore  would  have  been  called.  Aside  from 
this,  Roth  was  permitted  to  testify  to  many  matters  outside  of 
Mooi-e's  evidence.  For  instance,  he  testified  that  he  had  never 
received  the  sum  of  one  hundred  dollars,  which  Moore  knew 
nothing  about,  and  made  no  reference  to  it  in  his  evidence. 
We  seldom  have  a  more  striking  illustration  of  the  danger  of 
permitting  a  living  witness  to  testify  to  what  occurred  between 
himself  and  a  dead  man,  where  the  estate  of  the  latter  is  a 
party  in  interest.  Here  we  have  a  man  who  waits  until 
about  two  years  after  his  guardian's  death,  and  after  he  has 
made  a  settlement  with  him,  to  bring  a  proceeding  against  his 
estate,  and  is  permitted  to  testify  to  and  repudiate  certain  items 
in  that  settlement.  The  evidence  shows  that  the  settlement 
was  made  in  the  presence  of  a  reputable  justice  of  the  peace, 
and  there  is  nothing  to  show  that  any  information  was  with- 
held from  the  ward.  The  books  and  papers  of  the  guardian 
were  before  him,  and  it  is  inconceivable  that  so  large  an  item 
as  one  hundred  dollars,  would  have  been  overlooked  by  the 
ward  in  an  estate  of  about  four  hundred  and  fifty  dollara,  and 
in  an  account,  containing  but  few  items.  The  presumption  is 
very  strong  that  the  failure  of  the  guardian  to  file  an  account 
was  to  save  his  ward  the  expense  of  it.  He  appears  to  have 
managed  the  estate  with  prudence  and  care  and  charged  no 
commissions  for  his  trouble.  Under  the  circumstances,  we  find 
nothing  sufBcient  to  overturn  the  settlement  between  the 
guardian  and  his  ward  and  it  must  be  allowed  to  stand.  All 
of  the  subsequent  proceedings  must  be  at  the  expense  of  the 
appellee. 

The  decree  is  reversed ;  the  costs  of  this  appeal,  and  all  other 
costs  below,  including  the  costs  of  audit,  to  be  paid  by  the  ap- 
pellee. 
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28SC   429 

-rzjT 270  ^^^  insurance-'Disclomre  qf  title^Huaband  and  wife, 

f  32  SC  *481,  There  can  be  no  recovery  by  a  wife  for  a  loss  of  her  goods  by  fire  where 
they  were  insured  in  the  name  of  her  husband,  without  notice  to  the  com- 
pany of  her  ownerehip,  on  a  policy  of  insurance  which  contained  a  clause 
voiding  the  policy  if  the  interest  of  the  insured  Jbe  not  truly  stated 
therein. 

R^armation  qf  policy^-Mistake — Agency — Evidence. 

An  offer  to  show  that  the  husband  was  acting  as  the  agent  of  the  wife 
when  he  made  the  application  for  insurance,  that  just  before  this  insur- 
ance was  effected,  the  husband  effected  insurance  of  other  property  of 
the  wife,  the  policies  for  which  were  written  in  her  name,  and  that 
neither  the  husband  nor  the  wife  knew  until  after  the  fii*e  that  the  policy 
in  suit  had  been  written  in  the  husband^s  name  instead  of  in  the  wife^s 
name,  is  inadmissible,  where  no  offer  was  made  to  reform  the  policy  or  to 
show  that  the  company  knew  of  the  agency. 

Argued  May  18, 1892.  Appeal,  No.  140,  July  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  March  T., 
1889,  No.  16,  nonsuit,  in  assumpsit  on  fire  insurance  policy. 
Before  Paxson,  C.  J.,  Stbrrbtt,  McCollum,  Mitchbll  and 
Hbydbick,  JJ. 

The  title  of  plaintiff  in  the  suit  was  amended  from  "  Emma 
M.  Diffenbaugh  "  to  "  Henry  Diffenbaugh,  agent  for  and  for 
use  of  Emma  M.  Diffenbaugh,  wife  of  Henry  Diffenbaugh." 

The  evidence  was  to  the  following  effect,  on  the  trial  before 
LiviNQSTON,  P.  J.:  The  title  to  the  realty  on  which  the 
buildings  insured  were  located  was  in  Mrs.  Diffenbaugh.  On 
March  31,  1875,  she  had  a  certificate  of  the  court  entitling 
her  to  her  separate  earnings.  On  April  3, 1875,  she  constituted 
her  husband  her  agent  to  carry  on  the  business  of  butchering 
on  the  premises.  All  the  contents,  named  in  the  policy,  be- 
longed to  her. 

Plaintiff  then  offered  in  evidence  the  policy  in  suit,  covering 
property  of  Henry  Diffenbaugh,  but  the  court  rejected  it  [1] 

The  policy  contained  the  following  conditions : 

"This  entire  policy  shall  be  void  if  the  insured  has  concealed 
or  misrepresented,  in  writing  or  otherwise,  any  material  fact 
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or  circumstance  concerning  this  insurance  or  the  subject  there- 
of;  or  if  the  interest  of  the  insured  in  the  property  be  not 
truly  stated  herein ;  or  in  case  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating  to  this  insurance 
or  the  subject  thereof ;  whether  before  or  after  a  loss.  This 
entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  ...  .  the  interest  of 
the  insured  be  other  than  unconditional  and  sole  ownership." 

Plaintiff  then  offered  to  prove  by  her  husband,  as  follows : 

*'  1.  That  he  was  acting  as  the  agent  for  his  wife,  when  he 
made  the  application  for  the  insurance  with  Myers  &  Ecken- 
rode,  agents  for  the  company  defendant.  [2] 

^^  2.  That  just  before  the  insurance  was  effected,  he,  through 
the  same  agents,  effected  insurance  of  other  real  estate  of  his 
wife,  the  policies  for  which  were  written  in  her  name,  that 
neither  witness  nor  his  wife  knew  that  these  agents  had  writ- 
ten the  policy  in  suit  in  his  name,  instead  of  in  her  name,  until 
after  the  fire  and  loss."  [8] 

Objected  to  and  disallowed. 

The  court  refused  to  allow  plaintiff  to  answer  the  following 
questions :  "  Did  you  authorize  your  husband,  at  the  time  this 
policy  was  taken  out,  to  insure  in  this  company  and  to  take 
out  this  policy?"  [4] 

Also  the  following  question :  "  Did  your  husband  take  out 
this  policy,  and  did  you  know  at  the  time  your  husband  did 
take  out  this  policy  ?  "  [5] 

The  court  rejected  an  offer  of  alleged  proof  of  loss.  [6]  Also 
offer  of  evidence  to  prove  loss.  [7]  And  entered  a  nonsuit, 
and  afterwards  refused  to  take  it  off.  [8] 

Plaintiff  thereupon  took  this  appeal. 

Hrrors  assigned  were  (1-7)  rulings  on  evidence,  quoting  the 
offers  as  above ;  and  (8)  refusal  to  strike  off  nonsuit. 

ff.  O.  BrubakeTy  (?.  0,  Kennedy  with  him,  for  appellant. — 
There  was  no  written  application.  The  husband  omlly  directed 
the  policy  to  be  made  in  the  wife's  name.  There  was  no 
fraudulent  misrepresentations  as  to  ownership.  There  could 
have,  been  no  motive  for  such  representations.  Nor  could 
there  have  been  any  objection  on  the  part  of  the  company 
to  insure  in  the  wife's  name.     Such  was  the  intention  of  the 
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parties.  The  policy  was  written  in  the  husband's  name  by 
mistake.  Equity  will  reform  such  a  contract :  Snyder  v.  May, 
19  Pa.  286 ;  Moliere  v.  Fire  Ins.  Co.,  6  Rawle,  846  ;  Ins.  Co. 
V.  Scott,  27  Leg.  Int.  76.  It  is  immaterial  whose  act  it  was : 
Moliere  v.  Ins.  Co.,  above. 

The  husband  had  acted  as  the  wife's  agent,  and  the  hus-* 
band's  purchase  of  the  policy  can  be  supported  on  the  ground 
of  agency:  Hariis  v.  York  Mut.  Ins.  Co.,  60  Pa.  849;  Story, 
Agency,  §  8,  6th  ed. 

The  policy  was  written  with  the  full  knowledge  of  the  com- 
pany with  the  intention  to  insure  the  wife's  property. 

A  policy  is  to  be  read  in  the  light  of  the  circumstances  that 
surround  it:  Phila.  Tool  Co.  y.  Assurance  Co.,  132  Pa.  241. 
And  most  strongly  against  the  company :  Tool  Co.,  above ; 
Grandin  v.  Ins.  Co.,  107  Pa.  26 ;  Ins.  Co.  v.  Dunham,  117  Pa. 
460 ;  Ins.  Co.  v.  Hoffman,  125  Pa.  626. 

Mariott  Brotdus^  for  appellee. — There  is  no  evidence  of  mis- 
take or  that  the  husband  orally  directed  the  policy  to  be  made 
in  the  wife's  name.  To  autborize  reformation,  the  mistake 
must  be  mutual. 

Harris  v.  York  Mut  Ins.  Co.,  50  Pa.  849,  was  a  mutual  com- 
pany, and  the  policy  contained  no  provision  requiring  sole 
ownership  or  the  natui-e  of  the  title  to  be  stated,  as  in  our  case. 

The  wife  made  no  contract  with  defendant,  and  the  husband 
has  no  property  to  insure.  The  only  escape  is  to  strike  out  of 
the  contract  the  conditions  which  stand  in  the  way  of  recovery. 

If  the  interest  is  required  to  be  truly  stated,  a  failure  to 
state  it  renders  the  policy  void :  Richards,  Insurance,  148. 

Conditions  in  a  policy  are  a  part  of  the  contract,  and  are 
presumed  to  be  seen  and  understood  by  the  assured:  Kensing- 
ton National  Bank  v.  Yerkes,  86  Pa.  227. 

The  "  sole  and  unconditional  ownership  "  clause  in  a  policy 
of  insurance  is  a  reasonable  and  valid  provision :  Richards, 
Insurance,  168 ;  Weed  v.  London  &  Lancashire  Ins.  Co.,  116 
N.  Y.  106 ;  Phila.  Tool  Co.  v.  Assurance  Co.,  182  Pa.  286 ; 
Grandin  v.  Ins.  Co.,  107  Pa.  26.  These  cases  hold  that  while, 
in  some  cases,  under  the  "sole  ownership  clause,"  the  assured 
could  recover  for  the  interest  he  had,  though  it  was  less  than  a  fee 
simple,  yet  in  no  case  could  there  be  a  recovery  for  any  interest 
not  covered  by  the  policy. 
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It  may  be  important  to  the  risk  for  the  company  to  know 
whether  the  insured  is  sole  or  only  part  owner :  Grandin  y^  Ins. 
Co.,  107  Pa.  26. 

In  case  of  a  provision  in  a  policy  against  a  sale  or  change  of 
interest,  it  was  held  that  a  sale  by  the  husband  to  his  wife 
through  a  third  pcfrson  avoided  the  policy :  Cakes  v.  Manu- 
facturers Ins.  Co.,  181  Mass.  164 ;  Walton  v.  Agricultural  Ins. 
Co.,  116  N.  T.  826. 

A  husband  cannot  insure  his  wife's  property  in  his  own  name, 
when  the  policy  requires  a  disclosure  of  title:  Agricultural 
Ins.  Co.  V.  Montague,  88  Mich.  548 ;  Traders  Ins.  Co.  v.  New- 
man, 120  Ind.  554 ;  Clark  v.  Dwelling  Ins.  Co.,  17  Atl.  R.  808 ; 
Eminence  Mutual  Ins.  Co.  v.  Jesse,  1  Met.  (Ky.)  528 ;  Ostren- 
der  V.  Ins.  Co.,  157-188 ;  nor  where  husband  and  wife  own. 
jointly,  without  disclosure  of  title:  ^tna  Ins.  Co.  v.  Resh, 
40  Mich.  241 ;  nor  where  i)olicy  requires  absolute  ownership . 
Pelican  Ins.  Co.  v.  Smith,  9  Southern  R.  827;  May,  Ins., 
§§  285-6,  8d  ed.  As  fee  and  tenant  by  curtesy :  Leathei 
V.  Farmers  Mut.  Ins.  Co.,  24  N.  H.  259. 

Opinion  by  Mr.  Chibp  Justice  Paxson,  July  18,  1892. 

This  was  an  action  in  the  court  below  to  recover  the  amount 
of  loss  sustained  under  a  fire  insurance  policy.  Upon  the  trial 
below,  the  plaintiff  offered  the  policy  in  evidence,  which,  upon 
objection,  was  excluded  by  the  court.  The  ground  for  this 
ruling  was  that  the  policy  was  in  the  name  of  Henry  Diffen- 
baugh,  while  the  suit  was  brought  in  the  name  of  Emma  M. 
Diffenbaugh,  his  wife.  In  other  words,  the  husband  insured 
the  property  in  his  own  name,  while  the  insurable  interest  and 
title  thereto  was  in  his  wife.  The  learned  judge  also  declined 
to  permit  the  plaintiff  to  prove  by  her  husband  that  he  was  act- 
ing as  her  agent  when  he  made  the  application  for  the  insur- 
ance with  the  agents  of  defendant  company.  There  was  no 
offer  to  show  that  when  the  company  wrote  the  policy  they 
were  informed  of  the  fact  that  the  property  belonged  to  the 
wife. 

The  plaintiff  relies  upon  Harris  v.  York  Mutual  Insurance 
Company,  50  Pa.  849 ;  Story  on  Agency,  and  some  other  au- 
thorities, to  sustain  her  position  that  where  an  insurance  is 
effected  by  an  agent,  he  may  insure  in  his  own  name,  or  in  the 
Vol.  cl — 18 
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name  and  for  the  benefit  of  his  principal.  Story  does  certainly 
lay  down  this  doctrine,  and  we  are  not  now  disputing  it.  All 
that  Harris  v.  The  Insurance  Company  decided  was  that  a 
tenant  by  the  curtesy,  has  an  insurable  interest  in  the  real  es- 
tate of  his  wife.  It  is  true,  the  language  of  Woodward,  C.  J., 
is  broader  than  the  point  decided.  In  the  case  in  hand,  how- 
ever, the  i)olicy  contains  a  clause  which  takes  it  out  of  the  line 
of  cases  cited  by  the  appellant.  The  clause  is  as  follows: 
^^  This  entire  policy  shall  be  void  ....  if  the  interest  of  the 
insured  be  not  truly  stated  herein.''  This  clause  is  not  with^ 
out  force.  Its  meaning  is  apparent  Its  object  is  to  enable 
the  insurance  company  to  know  who  it  is  insuring.  It  might 
be  entirely  willing  to  insure  the  property  of  A.  and  yet  refuse 
to  insure  the  property  of  B.  upon  any  terms.  As  there  was  no 
pretence  that  when  Henry  Diffenbaugh  insured  this  property 
in  his  own  name,  he  informed  the  company  that  the  property 
belonged  to  his  wife,  we  are  of  opinion  the  latter  cannot  re- 
cover, and  that  she  was  properly  nonsuited. 

It  is  true,  that  equity  will  reform  a  written  contract  in  a 
case  of  fraud,  accident  or  mistake.  There  was  no  evidence, 
however,  before  the  court,  by  which  this  contract  could  have 
been  reformed,  nor  was  there  any  offer  made  to  reform  it. 

Judgment  affirmed. 

Diffenbaugh,  Appbllant,  v.  New     Hampshibb    Fibb 

Ins.  Co. 

Appeal,  No.  189,  July  T.,  1891,  by  plaintiff,  from  judgment 
of  C.  P.  Lancaster  Co.,  March  T.,  1889,  No.  15,  nonsuit,  in  as- 
sumpsit on  fire  insurance  policy.  Argued  with  preceding 
case  and  involving  similar  facts,  and  similar  state  of  the 
record. 

Pbb  Cubiam,  July  18, 1892. 

This  case  is  ruled  by  Diffenbaugh  v.  The  Union  Fire  In- 
surance Company  of  San  Francisco,  just  decided.  [The  pre- 
ceding case.] 

Judgment  affirmed. 
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MacConnell,  Appellant,  v.  Wright. 

[Marked  to  be  reported.] 

WiU^Separate  uae—Intentiof^Surrounding  drcumstances. 

The  creation  of  a  separate  use  is  always  a  question  of  intention  to  bo 

gathered  from  the  will,  the  surrounding  circumstanoes,  and  the  condition 

of  the  estate  and  family. 

Burden  of  proof  to  eetdbliah  separate  vee. 

The  burden  of  proof  is  upon  those  claiming  the  creation  of  a  separate 
use  to  show  it  by  language  clearly  indicating  such  intent. 

ProvieUme  qfroill  and  swrrowtiding  drcumetancee. 

Testatrix  by  her  will  gave  to  her  adopted  daughter  the  bulk  of  her  per- 
sonal property,  valued  at  about  $70,000,  and  **  all  the  rest  and  residue  of 
my  estate,  real,  personal  and  mixed,  absolutely  and  in  fee,'*  and  includ- 
ing therein  possible  lapsed  legacies,  *'  free  from  the  control  of  her  pres- 
ent or  future  husband,  and  without  liability  for  his  debts,  but  wholly  for 
her  own  use  and  benefit  and  subject  to  her  own  control.^  She  also  devised 
to  her  daughter  a  mansion  house  property  containing  about  ten  acres, 
with  the  "  request  that  she  shall  retain  and  occupy  the  same  as  a  home- 
stead for  herself  and  family  as  long  as  she  possibly  can,  and  I  direct  that 
the  homestead  shall  not  be  sold  or  in  any  manner  made  liable  for  the  pay- 
ment of  my  debts,  legacies,^  etc.  This  homestead  she  afterwards  con- 
veyed to  her  daughter  in  fee,  whom  she  made  executrix  with  power  of 
sale  of  realty,  except  the  homestead,  for  payment  of  debts  and  legacies. 
The  residuary  estate  consisted  of  some  forty-two  acres  of  unimproved 
city  lots,  which  testatrix  had  laid  out  and  placed  on  the  market.  Streets 
were  being  opened  and  municipal  improvements  made  at  the  time  of  her 
death.  Her  personal  estate  was  appraised  at  about  (86,000,  her  real  es- 
tate at  $207,000.  Her  legacies  and  debts,  including  municipal  improve- 
ments and  collateral  inheritance  tax,  amounted  to  about  $75,000.  The 
income  from  the  real  estate  was  less  than  $1,800,  the  tax  over  $8,000. 

Eeld,  that,  from  the  will  and  the  surrounding  circumstances,  the  intent  to 
create  a  separate  use  trust  did  not  appear,  and  the  estate  granted  was  a 
fee. 

While  the  provision  as  to  use  and  control,  standing  alone,  might  create 
a  separate  use  trust,  when  it  is  preceded  by  a  devise  of  the  estate  **  abso- 
lutely and  in  fee  simple/*  and  by  a  further  clause  giving  an  absolute 
power  of  sale,  with  tlie  provision  that  the  purchasers  shall  not  be  bound 
to  look  to  the  application  of  the  purchase  money,  the  intention  of  the  tes- 
tatiix  to  create  a  separate  use  may  be  more  than  doubted :  Per  Paxson, 
C.J. 

MacConnell  v.  Lindsay,  131  Pa.  476,  qualified. 

Argued  Feb.  18, 1892.  Appeal,  No.  296,  Oct  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct. 
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T.,  I89I9  No.  191,  for  defendant  on  case-stated,  to  deternune 
whether  a  devise  was  of  a  fee  or  a  separate  use  trust.  Before 
Paxson,  C.  J.,  Stbrrbtt,  Gbben,  Williams  and  Het- 
DBICK,  JJ. 

The  case-stated  agreed  upon  the  following  facts:  Eveline 
Gross  of  Pittsburgh,  Pa.,  died  testate  Aug.  15, 1888.  At  the 
time  of  her  death  she  owned  a  personal  estate  appraised  at 
$86,807.62,  and  a  tract  of  unimproved  land  in  fee,  in  the 
twentieth  ward,  consisting  of  twenty-six  pieces,  as  a  whole,  in- 
cluding streets  and  alleys,  aggregating  forty-two  acres.  The 
city  and  county  taxes  on  the  realty  ranged  from  $1,878.63  to 
92,656.48,  during  six  years  prior  to  her  death.  The  whole  of 
this  realty  was  laid  out  into  lots  by  two  plans,  the  first  adopted 
Sept.  1, 1876,  and  recorded  in  August,  1881,  the  other  adopted 
and  recorded  Feb.  12, 1887.  Of  these  lots,  Mrs.  Gross  sold  in 
her  lifetime  about  fifty-three.  The  income  from  this  property, 
exclusive  of  sales,  for  any  one  of  the  five  years  preceding  her 
death  did  not  exceed  $1,800. 

The  will  is  dated  Feb.  28, 1886.  By  it  she  devised  to  plaint- 
iff, her  adopted  daughter,  the  homestead,  in  the  Twentieth 
Ward,  containing  ten  acres  and  the  homestead  buildings.  On 
Oct.  29, 1887,  she  conveyed  said  homestead  to  appellant  in  fee, 
who  took  possession.  The  will  further  gave  $89,100  in  pecu- 
niary legacies,  to  various  legatees,  and  to  plaintiff  all  the  per- 
sonal property,  to  wit,  notes,  bonds,  mortgages,  stocks  (except 
$15,000  worth  of  shares  in  the  Pittsburgh  National  Bank  of 
Commerce,  which  was  to  be  appropriated  as  an  investment  for 
certain  of  the  pecuniary  legatees),  moneys,  plate,  jewelry,  dia- 
monds, pictures,  household  furniture  and  all  other  personal 
effects.  The  other  provisions  of  the  will  are  recited  in  the 
opinion  of  the  Supreme  Court. 

Plaintiff  was  married  prior  to  the  date  of  the  will  and  her 
husband  is  still  living  and  the  marital  relations  still  exist. 

The  city  valuation  of  the  unimproved  lands  for  purposes  of 
taxation. varied  from  $65,978  in  1882,  to  $184,690  in  1886,  and 
$188,169  in  1888.  Since  testatrix's  death,  plaintiff  has  sold  a 
number  of  lots  at  a  valuation  slightly  exceeding.  $19,000  per 
acre.  The  income  from  said  property  since  testatrix's  death  at 
no  time  exceeded  $1,800,  while  the  taxes  have  been  over  $8,000. 
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Prior  to  testatrix's  death  Winebiddle  avenue,  Conrad  street 
(now  Pacific  avenue),  Herman  street  (now  Atlantic  avenue) 
had  been  opened,  Winebiddle  and  Conrad  graded,  and  at  the 
time  of  her  death  Winebiddle  was  being  sewered,  curbed  and 
paved,  and  the  Thirty-third  street  sewer  had  been  located  and 
was  being  constructed.  Harriet  street  was  opened  subsequent 
to  her  death  (all  of  them  having  been  adopted  by  her  in  her 
plans  of  lots),  and  the  following  claims  for  said  municipal 
improvements  were  made  against  said  realty:  Winebiddle 
avenue,  opening,  grading,  paving  and  sewer,  $9,280.17 ;  Con- 
rad street,  opening,  grading  and  sewer,  $958.04 ;  Harriet  street, 
opening,  $927.60 ;  Thirty-third  street  sewer,  $10,054.46.  Since 
testatrix's  death  municipal  claims  have  been  made  for  other 
improvements,  amounting  to  $8,780.83.  The  collateral  inher- 
itance tax  on  this  realty  was  $10,884,  less  rebates,  the  appraised 
value  being  $207,000.  The  indebtedness  of  testatrix,  besides 
municipal  claims,  did  not  exceed  $2,000. 

Plaintiff  sold  one  of  the  lots  devised  to  her  to  defendant  who 
gave  a  mortgage  for  $4,434.50  to  secure  the  unpaid  purchase 
money.  This  mortgage  is  now  due  with  interest  at  six  per 
cent  from  April  27, 1889.  If  plaintiff  took  a  fee,  judgment  to 
be  entered  for  plaintiff ;  otherwise,  for  defendant. 

The  court,  Whitb,  J.,  entered  judgment  for  defendant  for 
costs,  following  MacConnell  v.  Lindsay,  131  Pa.  476.  Plaint- 
iff thereupon  appealed. 

Error  assigned  was  such  entry  of  judgment. 

2>.  T.  Watson^  for  appellant. — Parol  evidence  is  admissible 
to  show  the  surrounding  circumstances,  such  as  location,  condi- 
tion and  value  of  property  devised,  the  uses  to  which  it  had 
been  put  and  the  expenses  incurred  in  the  ownership  and  pos- 
session, and  any  other  facts  to  put  the  court  in  the  place  of  the 
parties:  Greenl.  Ev.,  §287;  Wigram's  5th  i^ile;  Postle- 
thwaite's  Ap.,  68  Pa.  480 ;  Webb  v.  Hitchins,  105  Pa.  95 ; 
Bamhardt  v.  Riddle,  29  Pa.  97 ;  Aldridge  v.  Eshleman,  46  Pa. 
420;  Jacobs'  Est.,  140  Pa.  268.  For  illustration  as  to  expense 
of  operating  property,  see  Sparks's  Ap.,  89  Pa.  152. 

The  question  is  one  of  intention,  but  the  burden  is  on  those 
asserting  a  separate  use  trust.  The  intent  must  be  clear: 
MacConnell  v.  Lindsay,  131  Pa.  476 ;  Morrison  v.  Dollar  Sav- 
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ings  Bank,  36  Leg.  Int.  215 ;  Rank  y.  Rank,  120  Pa.  195. 
Beyond  the  reach  of  reasonable  controversy :  Scbouler,  Dom. 
Rel.,  189,  2d  ed. ;  2  Peny,  Tr.,  §  647 ;  I^ill,  Trustees,  611.  The 
incidents  of  such  an  estate  are  peculiar  and  undesirable :  Ringe 
V.  Kellner,  99  Pa.  464. 

If  the  intent  is  not  cleai*  the  courts  will  declare  against  it, 
although  there  are  clauses  showing  a  desire  to  exclude  the  hus- 
band from  certain  marital  rights :  Rank  v.  Rank,  120  Pa.  195 ; 
Ringe  v.  Kellner,  99  Pa.  468 ;  Morrison  y.  Dollar  Savings 
Bank,  86  Leg.  Int.  216 ;  Christman  v.  Wagner,  9  Pa.  478. 
Todd's  Ap.,  24  Pa.  481,  holds  it  an  equitable  estate.  And  it 
must  be  distinctly  and  unequivocally  expressed :  Morrison  v. 
Dollar  Savings  Bank,  86  Leg.  Int.  215. 

Plaintiff  was  testatrix'  chief  object  of  bounty,  yet  if  the  per- 
sonal property  bequeathed  to  her  were  applied  to  pay  debts 
and  genei-al  legacies  there  would  be  little  left.  The  only  other 
property  was  the  unimproved  land,  the  tax  on  which  consider- 
ably exceeded  the  entire  revenue,  and  it  would  be  a  burden 
instead  of  a  benefit. 

If  the  will  gave  a  separate  use  in  this  land  she  took  only 
such  powers  over  it  as  the  will  plainly  and  expressly  gave : 
Thomas  v.  Folwell,  2  Wh.  11.  That  would  be,  under  this  will, 
(1)  wholly  for  her  own  use  and  benefit,  and  (2)  subject  to  her 
control.  As  the  construction  is  strict,  and  a  power  to  sell, 
lease  or  improve  must  be  plainly  conferred  (see  authorities 
cited  in  Lindsay  v.  MacConnell,  131  Pa.  476,  and  Lancaster  v. 
Dolan,  1  Rawle,  281),  it  would  seem  the  only  use  would  be 
cultivation.  And  yet  this  tract  was  worth  9500,000  when 
testatrix  died,  and  she  had  laid  it  off  into  lots,  and  recorded 
the  plans.  Could  she  have  intended  that  the  property  should 
remain  in  statu  quoj  and  at  appellant's  death  go  to  heiro  who 
might  then  be  merely  collaterals  ? 

But  the  words  of  the  will  do  not  favor  such  a  construction. 
The  residue,  including  real  estate  and  possible  lapsed  legacies,  is 
given  ^^  absolutely  and  in  fee  simple."  This  gives  the  legal  title 
and  the  right  of  sale.  The  succeeding  words,  relied  upon  by  ap- 
pellee, do  not  show  a  clear  intent  to  create  an  equitable  estate. 
The  property  shall  be  free  from  the  control  or  debts  of  her 
husband,  subject  to  her  own  control  and  wholly  for  her  use. 
What  marital  rights  do  they  bar?    If  she  took  a  fee,  her  hus- 
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band  could  neither  control  it  nor  render  it  liable  for  his  debts. 
If  it  is  a  separate  use,  a  trustee  may  be  appointed.  How  could 
she  then  have  it  under  her  control?  While  testatrix  must  be 
presumed  to  know  the  law,  we  must  also  assume  that  she  knew 
a  mere  declaration  of  her  desire  as  to  the  husband  would  not 
change  a  legal  into  an  equitable  estate.  If  her  intent  were 
clear  this  argument  would  not  prevail.  But  where  it  is  not, 
the  court  will  consider  that  an  expression  of  desire  which  would 
be  fully  met  by  giving  the  natural  effect  to  her  words  creating 
a  legal  estate  will  not  be  used  to  force  an  intent  to  create  an 
equitable  estate.  If  the  legal  estate  can  stand,  with  the  sub- 
sequently expressed  desire  of  exclusion  of  even  supposed  mar- 
ital rights,  there  is  no  good  reason  why  the  court  should  use 
that  expression  of  desire  as  showing  a  clear  intent  to  change 
the  nature  of  the  estate  granted.  Especially  is  this  so  when 
the  practical  result  would  be  to  make  the  apparent  benefit  a 
real  burden. 

The  devise  as  to  the  homestead  does  not  show  that  testatrix 
intended  to  create  a  different  kind  of  estate  by  the  residuary 
clause :  (1)  Because  she  did  not  own  the  homestead  at  her 
death,  and  the  will  speaks  as  of  the  time  of  her  death :  Act 
June  4, 1879,  §  1,  P.  L.  88.  (2)  The  clause  shows  a  desire 
that  the  homestead  should  be  kept  as  a  home,  unencumbered. 
This  strengthens  our  construction.  She  could  uot  keep  it  if 
she  was  to  have  only  the  income  from  the  unimproved  land, 
which  was  not  enough  to  pay  the  taxes. 

The  intent  to  create  a  separate  use  is  not  only  not  clear  but 
a  contrary  intent  clearly  appears* 

In  Jamison  v.  Brady,  6  S.  &  R.  465;  Craig  v.  Watt,  8  Watts, 
498 ;  and  Snyder  v.  Snyder,  10  Pa.  428,  the  technical  words 
*^sole  or  separate  use  "  were  used,  or  the  court  was  satisfied  of 
the  intent  from  the  general  scope  of  the  will. 

MacConnell  v.  Lindsay,  131  Pa.  476,  cannot  be  pleaded  in 
bar  because  it  is  not  between  the  same  parties,  does  not  involve 
the  same  property,  and  is  not  for  the  same  cause  of  action,  and 
was  not  decided  on  the  merits :  Hampton  v.  Broom,  1  Miles, 
241 ;  Tams  v.  Lewis,  42  Pa.  410 ;  Carmony  v.  Hoober,  6  Pa.  806. 

J.  A.  Evanu  and  «71  «71  MiUer^  for  appellee. — Testatrix  divided 
her  realty  into  two  parts.    The  homestead  she  gave  without 
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restriction.  She  knew  the  laws  protected  it  from  the  hus- 
band's debts.  She  had  the  same  knowledge  when  she  devised 
the.  other  part.  What  other  intention  could  she  have  than  to 
create  a  separate  use  ?  The  power  to  sell  or  mortgage  as  execu- 
tor to  pay  debts  was  not  necessary  if  appellant  could  sell  as 
devisee.  This  provision  for  payment  of  debts,  etc.,  shows  she 
had  the  circumstances  of  her  estate  in  view.  It  provided  for 
payment  by  sale  of  realty,  without  touching  the  bequests  to 
plaintiff,  amounting  to  $70,000,  or  the  homestead  valued  at 
$200,000.  Plaintiff  was  asked  to  hold  the  homestead  ''as  long 
as  she  possibly  could,"  but  there  was  no  limitation  upon  its 
use.  Properly  handled,  her  estate  would  produce  $15,000  in- 
come. With  this  in  mind,  testatrix  made  the  residuary  clause. 
If  she  meant  a  fee  she  would  have  stopped  with  the  first  sen- 
tence. Had  she  stopped  with  the  provision  as  to  the  husband's 
debts,  a  fee  might  have  remained,  it  being  conceded  that  a 
wife's  separate  property  is  free  from  her  husband's  debts.  But 
to  make  her  intention  certain  she  added  the  clause  as  to  sepa- 
rate use  and  control.  A  fee  may  be  cut  down  to  a  life  estate 
by  subsequent  words  in  a  will :  Urich  v.  Merkel,  2  W.  N.  650 ; 
Middleswarth  v.  Blackmore,  74  Pa.  414.  Testatrix  gave  her 
personalty  absolutely,  and  the  mansion  in  fee ;  if  she  meant 
a  fee  in  the  residue  why  did  she  make  a  separate  bequest, 
and  limit  it  i'  wholly  to  her  own  use  and  benefit?  " 

Under  the  Price  Act  of  April  18, 1858,  P.  L.  508,  the  sep- 
arate use  realty  could  be  sold  or  leased  and  the  income  invested 
for  plaintiff's  "  use  and  benefit." 

No  trustee  can  be  appointed  unless  the  devisee  consents. 
His  appointment  is  subject  to  her  control.  She  can  limit  his 
powers  as  to  sale,  etc.,  by  the  instrument  creating  him.  He 
and  the  estate  are  ''wholly  subject  to  her  control." 

The  case  itiises  the  broad  question  whether  or  not  separate 
uses  are  longer  to  continue  in  Pa.  It  is  enough  to  cite  Mao- 
Connell  v.  Lindsay,  181  Pa.  479,  on  that  point.  The  same 
question  was  then  before  the  court,  with  the  addition  now  of 
the  quantity  and  condition  of  testatrix's  estate,  which  but  aid 
in  affirming  that  judgment. 

No  particular  words  are  necessary  to  create  a  separate  use : 
Jamison  v.  Brady,  6  S.  &  R.  465 ;  Snyder  v.  Snyder,  10  Pa. 
423.     The  words  "  sole  and  separate  "  qualify  the  kind  of  use : 
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Wright  V.  Brown,  44  Pa.  224.  "  Wholly  "  is  an  equivalent  ex- 
pression. 

Ringe  y.  Kellner,  Morrison  y.  Bank,  Rank  y.  Rank  and 
Ghristman  y.  Wagner,  were  limited  to  proyisions  as  to  the 
husband's  debts.  Thej  contain  no  provision  as  to  sole  or  sep- 
arate use,  as  in  our  case. 

No  right  of  the  husband  was  barred  by  this  will  for  he  had 
none  except  curtesy,  which  is  not  affected  by  the  separate 
use :  MacConnell  y.  Lindsay,  131  Pa.  476 ;  Wright  y.  Brown, 
44  Pa.  224;  Van  Rensselaer  y.  Dunkin,  24  Pa.  252;  Dubs  y. 
Dubs,  81  Pa.  149 ;  Rank  y.  Rank,  120  Pa.  191. 

There  is  no  reason  why  a  lapsed  legacy  may  not  be  made  a 
part  of  a  separate  use  trust  estate. 

Testatrix  undoubtedly  meant  that  this  estate  should  descend 
in  fee  to  appellant's  heirs.  She  is  presumed  to  know  that,  if 
the  realty  was  sold  through  a  trustee,  the  purchaser  would  ac- 
quire a  fee :  Dubs  y.  Dubs,  81  Pa.  166 :  Wright  y.  Brown,  44 
Pa.  224. 

This  case  is  a  hardship  to  appellant,  but  to  reverse  this  judg- 
ment will  be  to  abandon  the  decision  of  a  century. 

Opinion  by  Mr.  Chief  Justice  Paxson,  July  18, 1892. 

The  contention  in  this  case  arises  upon  the  following  clause 
of  the  will  of  Eyeline  Gross,  deceased : 

"  I  hereby  bequeath  and  deyise  to  my  said  adopted  daughter, 
Mathilda  Gross  MacConnell,  all  the  rest  and  residue  of  my  es- 
tate, real,  personal  and  mixed,  absolutely  and  in  fee  simple, 
and  including  therein  any  and  all  legacies  which  may  lapse  by 
reason  of  the  decease  of  any  beneficiary  or  otherwise.  And  it 
is  my  will  that  said  Mathilda  Gross  MacConnell  shall  take  and 
hold  the  property  hereby  giyen  to  her,  free  from  the  control  of 
her  present  or  future  husband,  and  without  any  liability  for 
any  debts,  liabilities  or  engagements  of  such  husband,  but 
wholly  for  her  own  use  and  benefit,  and  subject  to  her  own 
control." 

The  question  we  are  now  called  upon  to  determine  is, 
whether,  under  the  will  of  Eyeline  Gross,  a  separate  use  is 
created  as  to  the  property  deyised  by  the  residuary  clause  aboye 
cited. 

We  feel  somewhat  embarrassed  by  the  fact  that,  in  MacCon- 
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neii  V.  Lindsay,  131  Pa.  476,  this  very  question  was  before  us, 
arising  upon  the  same  will,  and  we  there  held  that  the  para- 
graph above  quoted  did  create  a  separate  use.  It  is  proper  to 
say,  however,  that  the  question  pressed  upon  us  at  that  time 
was  the  effect  of  the  Act  of  1848,  and  the  Married  Person's 
Property  Act  of  June* 8,  1887,  upon  separate  use  trusts. 
The  intention  of  the  testatrix,  as  gathered  from  the  whole  will, 
and  from  the  circumstances  surrounding  her  and  her  estate, 
was  entirely  overlooked  or  ignored  in  that  case.  This  suffi- 
ciently appears  from  the  report  of  it  in  181  Pa.,  and  especially 
from  the  very  able  and  elaborate  opinion  of  our  late  brother 
Clark,  in  which  he  shows  in  a  very  conclusive  manner  that  it 
was  not  intended  by  the  Acts  of  Assembly  referred  to  to  abolish 
separate  use  tiusts.  Seven  pages  of  that  opinion  were  devoted 
to  this  subject,  while  only  a  part  of  a  page  referred  to  Mrs. 
Gross's  will.  It  may  be  conceded  that  the  words  ^^  And  it  is 
my  will  that  the  said  Mathilda  Gross  MacConnell  shall  take 
and  hold  the  property  hereby  given  to  her  free  from  the  con- 
trol of  her  present  or  future  husband,  and  without  any  liability 
for  any  debts,  liabilities  or  engagements  of  such  husband,  but 
wholly  for  her  own  use  and  benefit,  and  subject  to  her  own  con- 
trol,*' if  standing  alone,  are  sufficient  to  create  a  separate  use. 
This  is  really  all  that  was  decided  in  MacConnell  v.  Lindsay. 

The  question  now  comes  up  in  a  suit  between  different  par- 
ties ;  and,  with  the  facts  agreed  upon  in  the  case-stated,  as 
now  presented,  it  differs  radically  from  MacConnell  v.  Lindsay. 
It  is  our  duty  to  declare  the  law  as  required  by  the  changed 
circumstances,  even  though  it  should  subject  us  to  criticism 
on  the  part  of  those  who  do  not  look  beneath  the  surface. 

Eveline  Gross,  the  testatrix,  was  the  childless  widow  of  the 
late  Dr.  A.  H.  Gross,  of  the  city  of  Pittsburgh.  Mathilda  Gross 
MacConnell  was  her  adopted  daughter,  and  the  principal  object 
of  her  bounty.  By  the  second  paragraph  of  her  will  she  gave  to 
her  said  adopted  daughter  all  her  personal  property,  consisting 
of  notes,  bonds,  mortgages,  stocks  Coxcept  certain  bank  stock), 
moneys,  plate,  jewelry,  diamonds,  pictures,  household  furniture, 
and  all  other  personal  estate  whatsoever.  Then  follows  a 
number  of  legacies  and  gifts  to  collateral  relatives  and  others, 
including  some  charitable  bequests.  By  the  sixth  pan^raph 
of  her  will,  she  devised  the  homestead  property,  of  which  she 
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was  entitled,  containing  about  ten  acres,  to  her  said  adopted 
daughter,  and  concludes  the  devise  with  these  words :  ^^And 
it  is  my  desire  and  earnest  request  that  she  shall  retain  and 
occupy  the  same  as  a  homestead  for  herself  and  family,  as  long 
as  she  possibly  can,  and  I  direct  that  the  said  homestead  shall 
not  be  sold,  or  in  any  manner  made  liable  for  the  payment  of 
my  debts,  or  for  the  payment  or  discharge  of  any  legacy  or 
other  liability,  created  by  this  will." 

After  expressing  this  earnest  desii^,  that  tJie  homestead 
should  be  retained  as  a  residence  by  her  adopted  daughter,  she 
proceeds  to  give  the  latter  a  power  of  sale  in  the  following  words : 
**  I  hereby  authorize  and  empower  my  executrix  (the  appellant) 
to  sell,  mortgage,  or  otherwise  convey  and  dispose  of  any  real 
estate  of  which  I  may  die  seized  (except  the  aforesaid  home- 
stead property)  for  the  payment  of  debts  or  legacies,  and  the 
due  administration  and  settlement  of  my  estate,  and  purchasers 
from  her  shall  not  be  liable  for  or  bound  to  look  to  the  appli- 
cation of  the  purchase  money  which  .they  may  pay  to  her  upon 
such  purchase  or  mortgages." 

Then  follows  the  residuary  clause  before  mentioned,  after 
which  the  testatiix  appoints  the  said  Mathilda  Gross  MacCon- 
nell  executrix  of  her  will. 

The  testatrix  must  be  presumed  to  have  understood  the  ex- 
tent and  value  of  her  estate  at  the  time  she  made  her  will. 
The  nature  and  character  of  said  estate,  as  it  existed  at  the 
time  of  her  death,  f  uUy  appears  in  the  case-stated.  From  that 
we  learn  that  she  left  personal  estate,  consisting  of  money, 
mortgages,  notes,  and  bank  stock,  amounting  in  the  aggregate 
as  per  appraisement  to  $86,807.62.  She  also  left  unimproved 
real  estate  in  the  Twentieth  ward  of  the  city  of  Pittsburgh,  con- 
sisting of  twenty-six  different  tracts,  which,  prior  to  the  death 
of  the  testatrix,  she  had  laid  out  into  lots.  This  property  is 
extremely  valuable,  but  yields  little  income.  For  the  six  years 
prior  to  the  death  of  Mrs.  Gross,  the  city  and  county  taxes  on 
this  property  averaged  nearly  $2,000  per  year.  Since  her 
death,  the  taxes  have  been  increased,  amounting  in  1891  to 
$3,485.01,  while  the  income  derived  therefrom  has  at  no  tirce 
exceeded  $1,800  per  annum.  In  addition,  claims  for  municipal 
improvements  to  a  large  amount  have  been  filed  against  the 
property.    The  collateral  inheritance  tax  due  upon  it  at  Mrs. 
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Gross's  death  amounted  to  fl0,884,  which  was  subsequently 
paid.  The  practical  result  is,  that  the  personal  estate  be- 
queathed to  Mrs.  MacGonnell  has  been  entirely  exhausted  in 
the  payment  of  the  general  legacies,  collateral  inheritance  tax, 
debts,  and  the  expenses  of  the  administration,  leaving  Mrs. 
MacGonnell  with  a  large  and  expensive  homestead  to  keep  up, 
not  only  without  any  income  to  do  so,  but  with  large  annual 
charges  for  taxes,  etc.,  against  unimproved  property,  in  addi- 
tion to  municipal  assessments. 

Assuming,  as  we  have  a  right  to  do,  that  Mrs.  Gross  was 
thoroughly  cognizant  of  the  condition  of  her  estate  when  she 
made  her  will,  the  inquiry  suggests  itself,  whether  it  is  proba- 
ble she  intended  to  embarrass  the  estate  by  creating  a  separate 
use.  It  will  be  observed,  that  in  the  seventh  paragraph  of  the 
will,  the  clause  which  it  is  claimed  creates  the  separate  use,  is 
preceded  by  a  devise  of  the  estate  to  her  adopted  daughter, 
^^  absolutely  and  in  fee  simple."  This  language  is  certainly 
very  emphatic,  and  when  we  consider  that  the  sixth  section 
preceding,  contains  a  broad  and  absolute  power  of  sale,  with 
the  provision  that  the  purchaser  shall  not  be  bound  to  look  to 
the  application  of  the  purchase  money,  the  intention  of  the 
testatrix  to  create  a  separate  use,  may  be  more  than  doubted. 

It  is  settled  by  abundant  authority  that  the  circumstances 
surrounding  a  testator  at  the  time  he  makes  his  will  may  be 
considered  in  construing  it:  Postlethwaite's  Appeal,  68  Pa. 
477 ;  Bernhardt  v.  Riddell,  29  Pa.  97 ;  Aldridge  v.  Eshleman, 
46  Pa.  420 ;  Sparks'  Appeal,  89  Id.  152 ;  Webb  v.  Hitchins, 
105  Id.  95 ;  Jacobs'  Estate,  140  Id.  268. 

A  separate  use  always  means  an  equitable  estate,  as  distin- 
guished from  a  legal  estate :  Todd's  Appeal,  24  Pa.  481.  In 
Ringe  v.  Kellner,  99  Pa.  460,  it  was  said  that  the  incidents  of 
such  an  estate  are  ^^  peculiar  and  undesirable."  Be  that  as  it 
may,  the  creation  of  a  separate  use  is  always  a  question  of  in- 
tention to  be  gathered  from  the  four  comers  of  the  will,  as 
well  as  from  the  circumstances  surrounding  the  testator  at  the 
time  he  made  it,  and  from  the  condition  of  the  estate  and  his 
family.  The  question,  whether  the  testator  has  created  a  sep- 
arate use  trust  estate,  or  a  legal  estate  in  fee  simple,  is  always 
one  of  intention,  but  the  burden  is  upon  those  claiming  he 
intended  to  create  a  separate  use  trust  estate,  to  show  this  by 
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language  clearly  indicating  such  intent:  Morrison  v.  Dollar 
Savings  Bank,  36  Legal  Intelligencer,  215;  Rank  v.  Rank, 
120  Pa.  196. 

From  the  broader  light  thrown  upon  this  question  by  its  re- 
argument,  and  from  the  facts  as  embodied  in  the  case-stated, 
we  are  now  constrained  to  hold  that  Eveline  Gross,  the  testa- 
trix, did  not  intend  to  create  a  separate  use  as  to  the  property 
devised  to  Mathilda  Gross  MacConnell. 

The  judgment  is  reversed,  and  judgment  is  now  entered  for 
the  plaintiff  in  the  case-stated  in  the  sum  of  four  thousand, 
four  hundred  and  thirty-four  and  fifty  one-hundredths  dollars, 
with  interest. 

Mb.  Justigb  Stebbett  dissents. 


Wm.  Wilson  &  Son  Silversmith  Co.'s  Estate.     Common-      {S^| 
wealth's  Appeal.  {|g  ^j 

Taxe^—Liena—FHing  copy— Repeal  cf  etatuteB—Acts^  1827,  1879. 

To  entitle  a  tax  lien  under  the  Act  of  1879  to  priority,  a  certified  copy 
most  be  filed  under  the  Act  of  1827. 

The  Act  of  April  14,  1827,  §  4,  requiring  a  certified  copy  of  tax  liens, 
arising  under  the  Act  of  March  30,  1811,  §  12,  to  be  filed  before  they 
should  have  priority  over  lien  creditors,  is  not  repealed,  expressly  or  by 
implication,  by  the  Act  of  June  7,  1879,  §  14.  P.  L.  119,  providing  that  all 
taxes  imposed  by  that  Act  shall  be  a  lien  upon  the  franchises  and  property, 
both  real  and  personal,  of  corporations  and  limited  partnerships,  from 
the  time  said  taxes  are  due  and  payable ;  and,  whenever  such  franchises 
and  property  shall  be  sold  at  a  judicial  sale,  all  taxes  due  the  common- 
wealth shall  be  first  paid  before  any  judgments,  mortgages  or  other 
claims  which  shall  be  entered  of  record  or  become  a  lien  after  the  pas- 
sage of  that  Act,  and  expressly  repealing  all  inconsistent  laws.  The 
statutes  are  in  pari  maUria.  The  system  provided  by  the  Act  of  1811 
for  the  settlement  of  taxes  applies  to  taxes  imposed  by  later  legislation. 
Hence  the  Act  of  1827  is  applicable  to  the  settlement  of  taxes  under  the 
Act  of  1811,  whether  they  are  created  by  that  Act,  or  Acts  of  later  date. 
Arnold's  Est.,  46  Pa.  277,  and  Wilson's  Case,  4  Pa.  164,  applied. 

Tax  on  corporate  franchises — Property  embraced. 

The  Acts  of  1811  and  1879,  include  every  form  of  liability  for  public 
money  retained  from  the  public  treasury ;  in  this  case,  moneys  due  from 
a  corporation  assigned  estate,  being  taxes  on  the  capital  stock  of  the  com- 
pany upon  settlement  of  their  accounts  by  the  auditor  general :  Com.  v. 
Boston  Bank,  10  Pa.  442,  applied. 
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Argued  Jan.  26,  1892.  Appeal,  No.  29,  Jan.  T.,  1892, 
by  the  Commonwealth,  from  the  decree  of  C.  P.  No.  1,  Phila. 
Co.,  March  T.,  1886,  No.  659,  dismissing  exceptions  to  the 
disallowance  of  tax  claims  and  confirming  report  of  auditor 
distributing  assigned  estate.  Before  Faxson,  C.  J.,  Ster- 
BBTT,  Gbebk,  Williams,  McCollum,  Mitchell  and  Hey- 
DBICK,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  auditor,  Frank  M.  Wirgman,  found  (1)  that  the  rights 
of  the  Commonwealth  were  goyemed  by  the  Act  of  April  14, 
1827,  §  4 ;  and  (2),  because  no  certified  copy  of  the  tax  lien 
was  filed,  the  Commonwealth  had  no  lien ;  (8)  he  accordingly 
disallowed  the  claim. 

Exceptions  were  dismissed ;  this  appeal  was  then  taken. 

ErroTB  astiffned  were  (1-3)  dismissal  of  exceptions,  quoting 
them  ;  and. (4)  confirmation  of  report. 

Rudolph  M.  Schick^  W.  U.  Himself  Attorney  General,  with 
him,  for  appellant. 

John  (7.  Johnson  and  Charles  U.  Pancoastj  for  appellee. 

Opinion  by  Mb.  Justice  Gbeen,  July  18, 1892. 

We  think  the  decisions  of  this  court  in  the  cases  of  om- 
mon wealth's  Appeal,  in  Wilson's  Est.,  4  Pa.  164,  and  in 
Arnold's  Estate,  46  Pa.  277,  control  the  determination  of 
the  present  contention.  In  both  of  them  it  was  held  that, 
although  the  Act  of  1811  gave  a  lien  in  favor  of  the  com- 
monwealth for  the  balance  found  due  upon  the  settlement 
of  accounts  of  county  officers,  against  all  the  lands  of  such 
officers  throughout  the  commonwealth,  such  lien  could  not 
be  enforced  against  other  lien  creditors  of  the  delinquent 
officer  unless  a  certified  copy  of  the  account  was  transmitted 
to  the  prothonotary  of  the  county  where  the  accounting  officer 
resides,  and  the  same  was  entered  of  record  according  to  the 
provisions  of  the  Act  of  1827.  In  the  first  of  these  cases  Mr. 
Justice  Burnside  said :  ^^  Our  law  of  liens  is  well  settled.  It 
requires  in  all  who  claim  a  lien  by  legislative  provision,  to 
comply  with  those  provisions.  •  •  •  The  commonwealth's  lien 
on  the  land  of  her  debtor  is  created  and  exists  in  pursuance  of 
the  Acts  of  the  Legislature.    Both  Acts  are  to  be  taken  to- 
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gether.  Our  Legislature  have  uniformly  discountenanced 
all  liens  and  encumbrances  from  transactions  that  do  not  ap- 
pear of  record :  7  S.  &  R.  78.  The  Acts  of  1811  gave  the 
commonwealth  a  lien  on  all  the  lands  of  the  debtor  within  the 
state.  The  Act  of  18^7  did  not  abridge  that  lien,  but  made 
it  the  duty  of  the  auditor  general  to  file  the  lien  in  the  county 
where  the  debtor  resided  for  the  purpose  of  notice.  Every 
citizen  interested  could  go  there  and  examine ;  and  if  the  au- 
ditor general  had  done  his  duty  he  could  have  saved  the  lien 
of  the  commonwealth.  The  settlement  not  being  placed  of 
record  in  Washington  county  the  lien  created  by  the  first  Act 
was  not  notice  to  judgment  creditors."  All  this  was  re-affirmed 
and  enforced  in  the  case  of  Arnold's  Estate,  supra. 

The  14th  section  of  the  Act  of  1879,  P.  L.  112,  gives  the 
commonwealth  a  lien  for  all  taxes,  imposed  by  that  Act,  upon 
the  franchises  and  property,  real  and  personal,  of  corporations 
and  limited  partnerships,  and  also  directs  that,  in  all  cases  of 
judicial  sales  of  the  franchises  or  property  of  corporations  and 
limited  partnerships,  all  taxes  due  the  commonwealth  shall 
first  be  allowed  and  paid  out  of  the  proceeds  of  such  sales. 
The  18th  section  of  the  Act  of  1879  repeals  all  laws  inconsist- 
ent with  that  Act,  but  as  there  is  no  inconsistency  between 
the  Acts  of  1811  and  1827,  and  the  Act  of  1879  in  reference 
to  the  collection  of  mone3rs  due  the  commonwealth,  we  cannot 
consider  that  they  are  affected  by  the  repealing  clause  of  the 
Act  of  1879.  Being  still  in  force  therefore  we  are  obliged  to 
hold  that  their  provisions  must  be  complied  with  in  order  to 
enforce  the  collection  of  the  claims  of  the  commonwealth, 
when  they  are  in  hostility  to  the  claims  of  lien  creditors  in  the 
county  where  the  delinquent  debtor  resides.  As  that  was  not 
done  in  this  case  the  lien  falls  for  the  same  reason  expressed 
in  the  cases  above  cited.  We  do  not  see  how  we  could  hold 
otherwise  unless  we  are  prepared  to  hold  that  the  lien  given 
to  the  commonwealth  is  a  specific  lien  upon  each  item  of  per- 
sonal property  in  question  so  as  to  follow  it  in  whatever  hands 
it  may  be  found.  We  could  not  possibly  hold  such  a  doctrine, 
as  it  would  affect  all  the  business  carried  on  by  coiporations  and 
limited  partnerships  with  such  an  extremely  oppressive  and 
onerous  liability  as  to  destroy  it  altogether.  ^  We  have  never 
held  such  a  liability  by  way  of  lien  as  this,  and  it  would  be 
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entirely  hostile  to  the  spirit  of  our  laws  and  the  free  inter- 
change of  commodities  among  our  citizens. 

In  the  case  of  Arnold's  Estate,  supra^  Strong,  J.,  said  that 
the  ii.cts  of  1811  and  1827,  "  being  in  pari  materia  must  be 
cons';  .*ued  together,  and  that,  under  tl\e  provisions  of  the  two 
Actw,  the  commonwealth  has  no  priority  over  the  liens  of  judg- 
mer.i  creditors  and  mortgagees  of  the  debtor,  whose  liens  had 
atti;  3hed  before  a  copy  of  the  account,  as  settled  by  the  auditor 
ger  <ral,  was  entered  of  recoixi  in  the  proper  county.  Without 
tk  notices  given  by  filing  a  copy  of  the  balance  of  the  account 
an  J  having  it  entered  on  record,  the  debt  ascertained  to  be 
di  e  the  commonwealth  may  be  a  lien  as  against  the  debtor  but 
it  is  inoperative  as  against  other  lien  creditors." 

Applying  this  ruling  to  the  facts  of  this  case  it  will  be  seen 
that  when  the  assignment  of  the  William  Wilson  Silversmith 
Company  was  made  on  March  29, 1886,  to  the  Guarantee  Trust 
Company  for  the  benefit  of  creditors,  the  personal  property 
passing  by  the  assignment  was  subject  to  the  lien  of  the  sev- 
eral executions  issued  against  the  assignor  on  March  27, 1886, 
and  the  liens  of  those  wiits  were  not  affected  by  the  common- 
wealth's claim  of  lien  for  taxes  because  no  copy  thereof  had 
been  filed  in  the  oflBce  of  the  prothonotary  of  the  county  of 
Philadelphia  or  entered  of  recoixi  there.  The  Guamntee 
Trust  Co.  having  purchased  the  several  judgments  and  execu- 
tions against  the  assignor,  succeeded  to  the  rights  of  the  exe- 
cution creditors,  and,  as  against  them,  the  property  passed  to 
the  assignee  free  of  any  lien  of  the  commonwealth  for  the  taxes 
in  question.  Having  the  rights  of  prior  lien  creditors  there- 
fore, under  the  decision  in  Arnold's  Estate,  they  are  not  af- 
fected by  any  claim  of  lien  on  the  part  of  the  commonwealth 
in  the  distribution  of  the  proceeds  of  the  goods  of  the  assignor. 

In  the  case  of  the  Commonwealth  v.  Easton  Bank,  10  Pa. 
442,  it  was  held  that  the  Act  of  1811  included  every  form  of 
liability  for  public  money  retained  from  the  public  treasury. 
It  was  said  by  Bell,  J.,  in  delivering  the  opinion  of  this  court: 
"  As  the  statute  is  remedial,  and  in  practice  found  to  be  very 
beneficial,  the  courts  have  been  liberal  in  its  construction.  Its 
operation  has  not  been  confined,  as  the  bank  seems  to  think  it 
ought,  to  technical  accounts;  but  has  been  extended  to  em- 
brape  every  case  where  one  retains  public  money  which  ought 
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to  be  paid  into  the  public  coflFers,  no  matter  under  what  appel- 
lation received.  Whether  called  tax  or  dividends,  or  portions 
of  fees  of  office,  the  sums  received  for,  and  retained  from,  the 
public  use  fall  within  the  purview  of  the  Act  \  Commonwealth 
V.  Reitzel,  9  W.  &  S.  109 ;  Hutchinson  v.  Commonwealth,  6 
Barr,  124." 

The  moneys  due  from  the  assignor  in  this  case  being  taxes 
on  the  capital  stock  of  the  company  upon  settlement  of  their 
accounts  by  the  auditor  general  are  clearly  embraced  within 
the  decision  above  quoted.  The  language  of  the  Act  of  1811, 
§  12,  Bright.  Purd.  1886,  pi.  29,  is  quite  as  efiBcacious  in  giv- 
ing a  lien  to  the  commonwealth  as  is  the  language  of  the  Act 
of  1879,  §  14,  P.  L.  119.  The  Act  of  1811  provides  that  "  the 
amount  or  balance  of  every  account  settled  agreeably  to  this 
Act,  shall  be  deemed  and  adjudged  to  be  a  lien  from  the  date 
of  the  settlement  of  such  account  on  all  the  real  estate  of  the 
person  or  persons  indebted  and  on  his  or  their  securities, 
throughout  the  commonwealth."  The  Act  of  1879  directs 
"  that  all  taxes  imposed  by  this  Act  shall  be  a  lien  upon  the 
franchises  and  property  both  real  and  personal  of  corporations 
and  limited  partnerships  from  the  time  the  said  taxes  are  due 
and  payable." 

Under  the  first  Act  the  amount  due  is  ^^  deemed  and  adjudged 
to  be  a  lien  "  upon  all  the  lands  of  the  debtor  and  his  sureties. 
Under  the  second  Act  the  tax  imposed  "  shall  be  a  lien  upon 
the  franchises  and  property,  both  real  and  personal,  of  corpo- 
rations and  limited  partnerships  from  the  time  the  said  taxes 
are  due  and  payable."  In  the  one  case  a  lien  upon  land  is 
given  and  in  the  other  a  lien  upon  franchises  and  all  property, 
personal  as  well  as  real,  is  conferred.  But  the  difference  in 
the  subjects  of  the  lien  and  the  persons  against  whom  it  is 
given,  certainly  cannot  alter  the  law  as  to  the  duty  of  the 
commonwealth  in  order  to  obtain  any  lien  at  all  as  against 
other  lien  creditors.  That  remains  the  same  according  to  the 
decisions  of  this  court  above  cited.  The  Act  of  1827,  §  4,  Purd. 
1386,  pi.  80,  prescribes  the  duty  of  the  auditor  general  in  all 
cases  arising  under  the  Act  of  1811,  and  although  that  act 
does  not  declare  that  the  lien  shall  not  prevail  if  the  duty  to 
file  a  certified  copy  is  not  performed,  yet  we  have  held  that 
such  is  the  consequence  of  a  non-compliance  with  the  act.  The 
Vol.  cl — 19 
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spirit  of  those  decisions  is  precisely  the  same  under  the  Act  of 
1879.  Other  lien  creditors  have  the  same  right  to  notice  under 
the  Act  of  1879  as  under  the  Acts  of  1811  and  1827,  and  we 
can  see  no  reason  why  the  rule  of  duty  applicable  in  the  one 
class  of  cases  is 'not  equally  applicable  in  the  other.  No  new 
or  independent  jurisdiction  for  the  settlement  of  accounts  is 
provided  by  the  Act  of  1879.  The  taxes  imposed  by  that  act 
are  to  be  adjusted  by  the  same  officer,  and  in  practically  the 
same  manner,  as  under  the  Act  of  1811.  The  system  provided 
by  the  latter  act  still  prevails  in  the  settlement  and  adjustment 
of  accounts  due  the  commonwealth,  and  all  new  and  additional 
taxes  imposed  by  later  legislation  are  adjusted  under  that  sys- 
tem. Hence  the  Act  of  1827,  which  prescribes  the  duty  of 
filing  a  copy  in  the  county  of  the  debtor  is  just  as  applicable 
to  the  settlement  of  taxes  under  the  Act  of  1811,  whether  they 
are  created  by  that  act  or  by  acts  of  later  date.  We  find  noth- 
ing in  the  Act  of  1879  which  conflicts,  or  is  inconsistent,  with 
this  view  of  the  subject.  The  reasons  of  public  policy,  which 
is  averse  to  secret  liens,  are  quite  as  applicable  against  taxes 
created  by  the  Act  of  1879  or  any  other  acts  as  they  were 
against  such  liens  under  the  Acts  of  1811  and  1827. 

The  tax  on  bank  shares  under  the  Acts  of  1867  and  1868, 
Bright.  Purd.  178  and  174,  has  no  analogy  to  the  present  case. 
Those  taxes  are  made  a  specific  lien  on  the  shares  in  the  hands 
of  the  banks,  and  the  bank  officers  are  required  to  collect  the 
tax  from  the  shareholders  and  pay  it  directly  into  the  state 
treasuiy.  No  system  of  accounting  and  collecting  through  the 
public  officers  of  the  commonwealth  is  provided  and  there  is 
no  necessity  for  filing  a  copy  of  the  commonwealth's  claim  as 
provided  by  the  Act  of  1827. 

Upon  the  whole  case  we  think  the  auditor  and  court  below 
were  correct  in  their  disposition  of  the  claim  of  the  common- 
wealth. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 
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.Blake,  Admr.,  Appellant,  v.  Metzgar,  Gdn. 

[Marked  to  be  reported.] 

Gambling  life  insurance — Distribution — Devolution — Recovery. 

Tbe  right  to  recovor  on  the  part  of  the  legal  representatives  of  the  as- 
sured from  a  person  who  has  received  the  proceeds  of  a  speculative  or 
gambling  policy  of  life  insurance  ends  with  the  first  devolution. 

After  an  executor  or  administrator  of  a  spoculativo  assignee  has  re- 
ceived money  under  such  circumstances  and  in  good  faith  distributed  it, 
there  can  be  no  recovery  against  the  distributee. 

Reserved  point — Eo^eption  to  form — Practice, 

It  seems  that  the  Supreme  Court  will  not  consider  the  form  in  which  a 
question  of  law  was  reserved  in  the  couit  below  unless  proper  exception 
was  taken  to  the  reservation  at  the  time  the  reservation  was  made. 

Argued  May  19,  1892.  Appeal,  No.  51,  July  T.,  1892,  by 
plaintiff,  from  judgment  of  C.  P.  York  Co.,  April  T.,  1891, 
No.  25,  for  defendant  non  obstante  veredicto^  on  reserved  point, 
on  verdict  for  plaintiff,  in  assumpsit,  to  recover  proceeds  of 
gambling  policy  of  life  insurance.  Before  Paxson,  C.  J., 
Stbrbbtt,  McCollum,  Mitchell  and  Hbydriok,  J  J. 

This  action  was  brought  by  Blake,  administrator  of  Sarah 
Matbias,  deceased,  against  Metzgar,  guardian  of  Hallick  £. 
Myers,  to  recover  one  fourth  part  of  the  net  proceeds  of  a 
certificate  of  insurance  on  the  life  of  plaintiffs'  intestate,  al- 
leged to  have  been  procured  and  assigned  for  speculative 
purposes. 

The  evidence  was  to  the  following  effect,  on  the  trial  before 
Latimeb,  p.  J. :  At  the  request  of  J.  B.  Rentzel,  an  agent  of 
the  U.  B.  Mutual  Aid  Society,  Theodore  Matbias,  a  son  of 
Sarah  Matbias,  procured  from  her  an  application  for  j;3,000  of 
insurance  upon  her  own  life.  The  policy,  and  the  application 
also,  it  seems,  recited  as  the  beneficiary,  Kate  Seif ert,  "  her 
daughter."  Evidence  was  given  on  the  trial  to  the  effect  that 
Kate  Seif  ert  was  her  step-daughter,  a  married  woman,  living 
with  and  supported  by  her  own  husband,  apart  from  the  as- 
sured, and  that  she  was  not  a  creditor.  The  policy  was  placed 
in  the  hands  of  the  agent  who  sold  it  for  176  to  H.  B.  Myers, 
who  had  no  insurable  interest  in  the  life  of  the  assured — Kate 
Seifert  executing  an  assignment.     H.  B.  Myers  died  June  4, 
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1877.  It  is  stated  by  appellee  that  the  policy  of  insurance, 
when  offered  in  evidence,  showed  an  assignment  by  Myers's 
administrator  to  Sallie  Myers,  dated  Nov.  12,  1877,  duly  exe- 
cuted and  approved,  but  it  does  not  appear  on  the  policy  as 
printed  in  appellant's  paper  book.  Sarah  Mathias  died  March 
11,  1878,  and  the  insurance  company  on  July  9, 1878,  paid 
George  C.  Myers,  administrator  of  H.  B.  Myers,  $2,910.60, 
the  net  proceeds  of  the  policy.  The  administrator  divided 
this  sum  equally  among  the  guardians  of  the  four  minor  chil- 
dren of  H.  B.  Myers ;  defendant,  as  guardian  of  Hallick  E. 
Myers,  one  of  the  minors,  receiving  $723.  The  administrator 
did  not  account  for  this  money  in  the  settlement  of  his  dece- 
dent's estate.  He  was  finally  discharged  by  the  orphans'  court 
Oct.  28,  1878.  The  defendant,  as  guardian,  filed  his  triennial 
account  May  14,  1891,  charging  himself,  among  other  things, 
as  follows :  "  July  26, 1878.  Received  of  the  U.  B.  Mutual 
Aid  Society,  $728."  Also  with  interest  on  same.  At  the 
time  of  the  trial  the  ward  was  not  of  age,  and  these  moneys 
were  still  in  the  guardian's  hands.  Letters  were  granted  to 
plaintiff  on  Sarah  Mathias's  estate  March  16,  1888.  This  suit 
was  brought  Feb.  5, 1891. 

The  court  left  to  the  jury  the  question  whether  or  not  Kate 
Seifert  or  H.  B.  Myers  had  an  insurable  interest,  and  continued: 

"  But  I  propose  to  reserve  the  question,  [whether  or  not,  on 
the  uncontradicted  evidence  in  the  case,  which  shows  that  the 
money  secured  by^this  policy  was  paid  to  George  C.  Myers,  as 
administrator  of  H.  B.  Myers,  and  by  him,  as  such  administra- 
tor, $723  of  it  was  paid  to  the  defendant  and  received  by  him 
as  guardian  of  Hallick  E.  Myers,  a  son  and  heir  of  H.  B.  Myers, 
at  a  time  when  there  was  no  personal  representative  of  Sarah 
Mathias  claiming,  or  legally  entitled  to  claim,  the  same ;  and, 
in  the  absence  of  any  evidence  to  show  any  knowledge  by  de- 
fendant of  the  speculative  character  of  the  assignment  to  H. 
B.  Myers,  or  to  connect  the  defendant  in  any  way  therewith, 
the  plaintiff  can  recover  from  this  defendant,  as  guardian  afore- 
said, the  money  so  received  by  him."]  [7,  8] 

Plaintiff's  points  were  as  follows,  inter  alia : 

"1.  If  the  jury  believe  from  the  evidence  of  plaintiff,  which 
is  uncontradicted,  that  the  policy  of  insurance  in  evidence  was 
procured  for  speculative  purposes,  and  that  Kate  Seifert,  the 
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beneficiary  named  therein,  was  not  a  daughter  of  Sarah  Mathias 
and  had  no  insurable  interest  in  her  life  when  the  insurance 
was  eflfected,  and  if  they  further  believe  that  Henry  S.  Myers, 
her  assignee,  bad  no  insurable  interest  in  the  life  of  Sarah 
Mathias,  when  he  purchased  the  policies  in  question,  then  the 
defendant  Zachariah  Metzgar,  who,  as  guardian  of  Hallick  E. 
Myers,  received  a  portion  of  the  moneys,  realized  on  said  policy 
by  George  C.  Myers,  administrator  of  Henry  B.  Myers  deceased, 
had  no  legal  right  as  against  the  administrator  of  Sarah  Mathias 
deceased,  to  receive  or  to  retain  said  moneys,  and  the  plaintiff 
is  entitled,  on  the  uncontradicted  evidence  offered  by  the 
plaintiff  in  this  case  if  believed,  to  recover  of  and  from  said  de- 
fendant the  sum  so  had  and  received  by  him ;  to  wit,  seven 
hundred  and  twenty-three  dollars,  ($723)  with  legal  interest 
thereon  from  the  date  of  its  receipt.  AnBwer :  The  first  point 
as  written  is  refused.  [1] 

"  4.  If  the  jury  believe  from  the  evidence  offered  by  plaint- 
iff that  Kate  Seifert,  the  beneficiary  named  in  said  policy  of  in- 
surance was  not,  at  the  time  of  taking  out  the  same,  the  daughter 
of  Sarah  Mathias,  and  was  not  living  with  her,  or  supported  by 
her,  but  was  living  with  and  supported  by  her  own  husband 
John  Seifert  at  a  distance  from  the  residence  of  Sarah  Mathias, 
her  step-mother,  who  was  then  separated  from  her  husband  (the 
father  of  said  Kate  Seifert),  then  the  said  Kate  Seifert  had  no 
insurable  interest  in  the  life  of  said  Sarah  Mathias  as  a  rela- 
tion, and  had  no  right  to  recover  the  proceeds  of  said  policy  as 
such,  and  could  not,  by  her  assignment  thereof  as  such,  entitle 
Henry  B.  Myers,  or  his  administratdr,  George  C.  Myers,  to  se- 
cure the  same ;  and  the  defendant  as  guardian  of  a  minor  child 
of  said  Henry  B.  Myers  deceased  has  no  legal  right  to  retain 
any  moneys  received  by  him  of  the  proceeds  of  said  policy,  un- 
less the  jury  finds  that  Kate  Seifert  was  a  creditor  of  Sarah 
Mathias,  and  the  verdict  of  the  jury  should  be  for  the  plaintiff 
for  the  sum  so  received,  if  any,  with  interest  thereon  from  the 
date  of  its  receipt.  Answer :  If  the  jury  find  the  facts  to  be 
as  stated  in  this  point  and  that  Kate  Seifert  was  not  a  creditor 
of  Sarah  Mathias,  she  had  no  insurable  interest  in  the  life  of 
Sarah  Mathias,  and  her  assignment  of  the  policy  to  H.  B. 
Myers  was  void  and  conveyed  no  legal  right  to  the  moneys  se- 
cured by  the  policy.     Whether  or  not  the  defendant  has  a 
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light  to  retain  the  money  received  by  him  from  George  C. 
Myers,  at  the  time  and  in  the  manner  revealed  by  the  un- 
contradicted evidence  is  reserved  as  stated  in  the  general 
charge.  [8,  4] 

"  5.  If  the  jury  believe  the  uncontradicted  testimony  offered 
by  the  plaintiff  in  this  case,  their  verdict  should  be  for  the 
plaintiff  for  the  sum  of  $728  with  interest  thereon,  from  the 
date  of  its  receipt  by  the  defendant,  at  the  rate  of  six  per  cent 
per  annum.     Answer:  The  fifth  point  is  refused."  [5] 

Plaintiff,  before  rendition  of  verdict  Feb.  26, 1892,  filed  a 
general  exception  to  the  charge  of  the  court  and  the  answers 
to  the  points  and  requested  the  court  to  file  the  charge  in 
writing.  March  12  notes  of  evidence  and  charge  of  court  filed. 
March  17,  specific  objections  to  charge  of  court,  answers  to 
points,  and  manner  and  form  of  reservation  filed  by  leave  of 
court,  defendant  objecting. 

Verdict  was  rendered  for  plaintiff  for  $728,  subject  to  re- 
served question. 

The  court  entered  judgment  for  the  defendant,  non  obstante 
veredicto^  on  the  reserved  point,  in  the  following  opinion,  by 
Latimer,  P.  J. : 

"The  facts  stated  in  the  court's  reservation  are  undisputed, 
and  no  exception  was  made  to  the  form  of  the  reservation. 
The  legal  question  thereon  arising  is  whether,  on  the  part  of 
this  defendant  receiving  this  money  in  the  manner  and  in  the 
character  stated  in  the  reservation,  the  law  implies  a  contract 
to  pay  it  to  this  plaintiff.  In  other  words  whether  the  law 
clothes  the  fund,  thus  received  by  the  defendant,  with  a  trust 
for  the  estate  of  Sarah  Mathias ;  or  impressed  on  it  the  char- 
acter of  money  had  and  received  for  the  use  of  that  estate. 
I  think  it  plain,  on  principle  and  authority,  that  these  ques- 
tions must  be  answered  in  the  negative,  and  that  no  such  con- 
tract is  implied  on  the  part  of  this  defendant,  either  personally 
or  in  his  character  of  guardian  in  which  he  is  sued. 

"The  action  for  money  had  and  received  is  an  equitable 
remedy  that  lies  in  favor  of  one  person  against  another,  when 
that  other  has  received  money,  either  from  the  plaintiff  himself 
or  from  a  third  person,  under  such  circumstances  that,  in  equity 
and  good  conscience,  he  ought  not  to  retain  it,  and  which  ex 
cequo  et  bono  belongs  to  plaintiff :  Wait's  Actions  and  Defences, 
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469.  And  from  the  moral  obligation  arises  the  legal  implica- 
tion of  a  contract  to  pay  to  him  who  has  the  superior  right. 

'*In  this  case,  the  money  was  voluntarily  paid  by  the  ad- 
ministrator of  H.  B.  Myers,  deceased,  to  the  defendant  in  his 
capacity  of  guardian  of  a  son  and  heir  of  said  decedent,  as  part 
of  his  ward's  share  in  his  father's  estate.  The  defendant  had 
not  only  the  legal  right  to  receive  the  money  so  paid,  but  was 
charged  with  the  legal  duty  to  receive  from  the  administrator 
the  whole  of  the  ward's  share  of  his  father's  estate ;  and  had  at 
the  time  no  knowledge  of  the  speculative  character  of  the  in- 
surance or  of  H.  B.  Myers'  want  of  insurable  interest  in  the 
life  of  the  insured  party.  The  guardian  is  charged  with  the 
legal  duty  to  account  to  his  ward  for  all  that  he  received ;  and, 
immediately  on  its  receipt,  became  liable  to  his  ward  for  this 
.  money ;  and  the  plaintiff  has  proved  that  he  charged  himself 
with  it  in  his  triennial  guardian  account. 

"Not  only  is  there  nothing  in  equity  and  good  conscience 
forbidding  him  to  retain  the  money,  or  requiring  him  to  pay 
it  to  the  plaintiff,  but  a  plain  and  imperative  duty  requires  him 
to  retain  it  for  his  ward,  in  whose  behalf  he,  in  good  faith,  re- 
ceived it,  and  to  whom  is  owing  his  first  and  highest  obligation. 

"A  distributee,  sui  jxiria^  of  a  decedent's  estate,  or  the 
guardian  of  one  under  age,  may,  in  good  conscience,  retain,  as 
against  the  administrator,  executor,  other  distributees  or  cred- 
itors, money  voluntarily  paid  in  excess  of  his  share  and  which 
there  was  no  legal  obligation  to  pay,  if  i-eceived  in  good  faith : 
Montgomery's  Ap.,  92  Pa.  202;  Edgar  v.  Shields,  1  Gr.  361; 
Miller  v.  Hulme,  126  Pa.  277. 

"Says  C.  J.  Paxson  in  Montgomery's  Appeal,  supra:  *It 
would  be  a  great  hardship  upon  distributees  to  whom  an  ad- 
ministrator has  voluntarily  made  payments  on  account  of  their 
shares,  if  they  may  be  called  upon,  after  the  lapse  of  years, 
for  repayment.  They  may  have  spent  it,  or  increased  their 
style  of  living,  in  entire  good  faith,  and  in  ignorance  of  any 
overpayment.'  And  in  Miller  v.  Hulme,  mpra^  Mr.  Justice 
Clark,  quoting  the  above  language  of  C.  J.  Paxson,  adds  '  so 
here  the  guardian  may  have  expended  the  money  or  made 
himself  liable  to  his  ward  for  it,' — exactly  what  the  defendant 
has  done,  as  the  plaintiff  showed. 

"  It  is  true  that  the  cases  cited  are  not  precisely  on  all  fours 
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with  this  case,  involving  as  they  do  only  the  question  of  the 
duty  to  repay  to  an  administrator  or  executor,  money  volunta- 
rily but  improperly  paid.  But  they  are  full  to  the  point  that 
there  is  nothing  against  equity  and  good  conscience  in  the  re- 
tention of  money  received  in  good  faith,  by  or  on  behalf  of  an 
heir  or  other  distributee,  even  though  not  legally  demandable 
when  received,  and  in  excess  of  his  share.  The  test  is  not  the 
right  to  demand,  but  the  good  faith  and  absence  of  fraud  in 
the  receipt  of  the  money.  This  principle  is  ample  to  protect 
this  defendant  against  this  claim  and  decisive  against  the 
plaintiff's  right  to  recover  in  this  suit ;  for  that  which  the  de- 
fendant in  good  faith  received  on  behalf  of  his  ward,  he  may 
in  good  conscience  retain.  Illustrations  of  the  principle  that 
that  which  was  conscionably  received  may  be  conscionably  re- 
tained might  easily  be  multiplied,  e.  g. :  Taylor  v.  Commis- 
sioners, 8  P.  &  W.  112 ;  McCrickart  v.  Pittsburgh,  88  Pa.  138 ; 
Espy  V.  Allison,  9  Watts,  462 ;  Diechman  v.  Bank,  1  Rawle, 
54 ;  Boas  v.  Updegrove,  5  Pa.  516 ;  Deysher  v.  Triebel,  64  Pa. 
883 ;  Savings  Institution  v.  Linder,  74  Pa.  371. 

"  Besides  all  this,  this  action  being  an  equitable  one,  the  su- 
perior equity  always  prevails.  Manifestly  the  equity  of  the 
defendant,  growing  out  of  his  duty  and  liability  to  his  ward,  is 
superior  to  that  of  the  plaintiff.  The  ward  is  not  a  party  to 
the  suit,  will  not  be  bound  by  the  judgment  (Morris  v. 
Garrison,  27  Pa.  226)  ;  and  if  the  plaintiff  recovers  in  the  suit, 
the  defendant  will  be  compelled  to  pay  twice — once  to  the 
plaintiff  and  once  to  the  ward — that  which  he  received  in  good 
faith,  on  behalf  of  his  ward,  and  under  a  legal  obligation  to 
receive  it.  Truly  this  would  be  a  sorry  reward  for  his  vigi- 
lance and  good  faith. 

"  There  is  nothing  in  the  contention  that  this  fund  in  the 
hands  of  H.  B.  Myers,  administrator,  was  clothed  with  a  trust 
for  the  estate  of  Sarah  Mathias,  and  that,  as  such,  her  adminis- 
trator may  follow  it  into  the  hands  of  this  defendant.  The 
right  to  follow  trust  property  ceases  when  it  comes  into  the 
hands  of  a  party  without  notice,  and  upon  sufl5cient  considera- 
tion :  Bank  v.  Tyler,  3  W.  &  S.  376 ;  Sadler's  Ap.,  87  Pa.  154. 
Here  the  legal  duty  to  receive  supplies  the  consideration,  and 
it  is  not  pretended  that  the  defendant  had  any  notice  of  any 
trust  or  claim  on  behalf  of  Sarah  Mathias's  estate. 
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"  The  plaintiff's  remedy  is  against  the  estate  of  H.  B.  Myers; 
if  that  remedy  was  lost  by  the  discharge  of  his  administrator, 
it  is  the  fault  of  those  interested  in  the  estate  of  Sarah  Mathias 
who  delayed  ten  years  in  procuring  administration  on  her 
estate." 

Plaintiff  filed  specific  exceptions  to  the  opinion  and  to  the 
manner  and  form  of  the  reservation  of  the  point  reserved. 

Errors  assigned^  inter  alia^  were  (1,  8,  6)  answers  to  points, 
quoting  points  and  answers ;  (4)  in  not  answering  4th  point 
as  presented  and  in  reserving  its  answer  thereto,  quoting  point 
and  answer ;  (7)  the  charge  as  in  brackets  above,  in  reserving 
the  question  of  law  in  the  manner  and  form  in  which  it  ap- 
pears of  record,  quoting  it ;  (8)  in  reserving  a  point  in  the  case, 
quoting  it;  (9)  in  refusing  to  enter  judgment  for  plaintiff; 
and  (10)  in  entering  judgment  for  defendant. 

N.  M.  Warmer^  W.  A.  Miller  with  him,  for  appellee. — The 
record  shows  exceptions  filed  by  plaintiff  at  three  different 
times :  (1)  At  the  close  of  the  charge,  which  included  a  full 
statement  of  the  point  reserved,  and  also  referred  to  it  in  an- 
swer to  4th  point.  (2)  After  the  stenographer's  notes  of  the 
tarial  had  been  filed.  (3)  At  the  handing  down  of  the  opinion 
entering  judgment.  That  these  exceptions  were  well  taken 
and  are  available  to  set  aside  this  judgment,  if  the  point  was 
improperly  reserved,  appears  from  the  following  cases :  Fayette 
Boro.  V.  Huggins,  112  Pa.  1 ;  Buckley  v.  Duff,  111  Pa.  223 ; 
Inquirer  Co.  v.  Rice,  106  Pa.  628.  [The  argument  as  to  man- 
ner and  form  of  reserving  point  is  omitted,  as  not  involved  in 
the  decision.] 

The  speculative  assignee  acquired  no  right  by  the  assign- 
ment ;  his  administrator  had  no  better  right.  Because,  before 
there  was  a  personal  representative  of  the  assured  to  claim  it, 
he  divided  the  money,  will  not  place  him  beyond  the  reach  of 
the  law.  Lapse  of  time  in  taking  out  letters  of  administration 
is  no  protection :  Marsteller  v.  Marsteller,  98  Pa.  850.  The 
privity  which  the  law  recognizes  is  that  between  ancestor  and 
heir:  Pennock  v.  Freeman,  1  "Watts,  401.  It  is  not  privity  of 
knowledge  of  the  speculative  transactions,  as  held  by  the  court. 
How  can  one  hold  the  property  of  another,  simply  because  he 
did  not  know  whose  it  was,  when  he  got  it  from  a  third  party, 


Digitized  by 


Google 


298  BLAKE  t;.  METZ6AB.  [150 

Arguments.  [July  13, 

especially  if  he  got  it  without  consideration  as  in  this  case  ? 
If  the  guardian,  without  such  knowledge,  and  without  notice  of 
plaintiffs  claim,  had  paid  it  over  to  the  ward,  or  expended  it 
for  his  use  before  suit  brought,  he  would  be  protected. 

If  the  administrator  himself  were  suing,  the  fact  that  it  was 
a  voluntary  payment  by  the  administrator  to  the  guardian 
would  preclude  recovery,  and  the  cases  cited  by  the  court  be- 
low would  apply.  In  Montgomery's  Ap.,  92  Pa.  202,  the 
court  expressly  avoids  carrying  the  principle  so  far  as  to  affect 
the  rights  of  creditors.  Morris  v.  Garrison,  27  Pa.  226,  sim- 
ply ruled  that  a  judgment  in  the  common  pleas  against  the 
guardian  was  personal  and  did  not  per  se  bind  the  ward's  es- 
tate, because  he  must  settle  with  the  ward  in  another  forum, 
viz.,  the  orphans'  court.  It  did  not  decide  that  a  guardian 
honestly  resisting  could  be  held  personally  liable  if  judgment 
went  against  him.  Raser  v.  Raser,  62  Pa.  439,  holds  that  the 
orphans'  court  has  the  power  of  a  court  of  chancery  and  will 
decree  against  or  in  favor  of  a  guardian,  as  may  be  just  and 
necessary.  And  the  same  guarantee  of  fair  dealing  in  the 
orphans'  court  is  laid  down  in  Ruth  y.  Eetterman,  112  Pa. 
251. 

The  action  for  money  had  and  received  is  an  equitable  remedy, 
whereby  moneys  may  be  followed  into  the  hands  of  any  one 
who,  ex  cequo  et  hono^  should  not  retain  them:  Stair  v.  York 
Nat.  Bank,  55  Pa.  864 ;  Farmera  &  Mech.  Nat.  Bank  v.  King, 
67  Pa.  202 ;  First  Nat.  Bank  of  Wellsborough  v.  Bache,  71  Pa. 
218 ;  Hindmarch  v.  Hoffman,  127  Pa.  284 ;  Brooks  v.  Church, 
185  Pa.  187-140 ;  Gaffney's  Est.,  80  W.  N.  180 ;  Aycinena  v. 
Peries,  6  W.  &  S.  243.  A  holder  for  value  without  notice  is 
the  only  party  whom  the  law  protects  against  a  recovery :  Bank 
V.  Tyler,  8  W.  &  S.  876:  Sadler's  Ap.,  87  Pa.  164. 

In  answer  to  the  court's  observation  as  to  a  trust  for  the 
estate  of  Sarah  Mathias  and  as  to  the  balancing  of  supposed 
equities,  we  refer  to  the  long  line  of  speculative  insurance  cases 
in  which  recoveries  were  sustained  under  similar  circumstances. 
Neither  in  those  cases  nor  in  the  one  at  bar,  does  the  right  to 
recover  rest  on  those  grounds  alone.  It  is  on  the  broad  prin- 
ciple of  public  policy  that  the  court  of  last  resort  has  permitted 
these  recoveries  against  well-settled  rules  and  principles,  which, 
as  between  private  parties  and  private  rights  alone,  would  work 
an  estoppel  against  the  plaintiff. 
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Henry  C.  Mles^  with  him  W.  F.  Bay  Stewart^  Q-eorge  E. 
Neff  aiid  Q-eorge  B.  Cole^  for  appellee. — Appellant  claims  that 
the  judgment  shall  be  reversed  for  f onnal  mistake  of  the  court, 
entirely  of  its  own  motion ;  and  asks  for  judgment  on  the  ver- 
dict for  plaintiff,  thus  depriving  defendant  of  a  review  of  his 
defence.  The  court  by  entering  judgment  in  our  favor  would 
then  put  us  in  a  worse  position. 

If  Mrs.  Mathias  saw  proper  to  treat  the  beneficiary  named  as 
if  she  had  an  insurable  interest,  her  administrator  had  no  stand- 
ing to  deny  it :  Grant's  Admrs.  v.  Kline,  115  Pa.  624.  As  it 
must  have  influenced  the  company :  Van  Rensselaer  v.  Kear- 
ney, 11  How.  326.  Her  personal  representatives  cannot  sue 
on  her  wrongful  misrepresentations :  Wolfs  Ap.,  22  W.  N.  93. 

The  assignment  to  Sallie  Myers  was  in  evidence  by  the  ad- 
mission of  the  policy :  1  Wh.  Ev.,  §  619 :  Smeich  v.  Herbst, 
135  Pa.  539.  The  last  legal  beneficiary  is  entitled  to  recover : 
Gilbert  v.  Moose,  104  Pa.  74.  The  presumption  is  that  every 
assignee  has  an  insurable  interest  and  he  who  alleges  the  con- 
trary must  prove  it:  Lenig  v.  Eisenhart,  127  Pa.  59. 

The  opinion  of  the  court  below  leaves  little  to  be  added  by 
counsel.  Defendant,  as  the  passive  agent  of  the  orphans'  court, 
received  the  fund  for  his  minor.  To  authorize  a  recovery  there 
must  be  some  privity :  2  Add.  Cont.,  p.  594,  5th  ed. ;  Finney 
V.  Finney,  16  Pa.  380 ;  Irwin  v.  Irwin,  1  S.  &  R.  548 ;  Stacy 
V.  Thrasher,  6  How.  60.  Privity  of  contract  is  personal  privity 
and  is  confined  to  the  persons  of  the  contracting  parties: 
Beach  v.  Morris,  12  S.  &  R.  16. 

If  the  claim  is  against  the  minor's  estate  it  cannot  be  sus- 
tained in  this  action  as  his  estate  is  in  the  custody  of  the  or- 
phans' court ;  if  against  the  guardian,  it  ought  not  to  be  per- 
mitted. He  did  nothing  for  himself.  The  remedy  was  against 
the  administrator  before  he  paid  it  to  the  guardian. 

The  only  disputed  question  of  fact  was  whether  the  bene- 
ficiary named  in  the  policy  was  a  daughter  or  step-daughter. 
This  was  submitted  to  the  jury,  subject  to  the  reserved  point. 
The  facts  of  the  point  reserved  were  therefore  undisputed,  and 
hence  correctly  reserved:  Wilde  v.  Trainor,  59  Pa.  439. 

Opinion  by  Mb.  Chief  Justicjb  Paxson,  July  13, 1892. 
The  appellant  objects  to  the  form  in  which  the  question  of 
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law  was  reserved  by  the  court  below.  As  no  exception  ap- 
pears to  have  been  taken  to  the  reservation,  we  need  not  dis- 
cuss this  question.  It  is  the  duty  of  counsel,  if  they  have  any 
objection  to  the  manner  of  the  reservation,  to  except  thereto 
in  the  court  below.  This  is  only  fair  to  the  judge.  If  his 
attention  is  called  to  the  defect  at  the  time  the  reservation  is 
made,  he  has  an  opportunity  to  correct  it,  if  not  in  proper 
form.  This  matter  is  of  little  importance,  however,  in  view 
of  the  fact  that,  upon  the  face  of  the  plaintiff's  statement,  he 
has  no  case.  The  suit  was  brought  in  the  court  below  against 
Zachariah  Metzgar,  guardian  of  H.  E.  Myers,  to  recover  cer- 
tain money  which  had  been  paid  to  him  as  such  guardian 
being  the  one  fourth  part  of  the  net  proceeds  of  a  certificate 
of  insurance  upon  the  life  of  the  plaintiff's  intestate,  which  the 
plaintiff  alleges  had  been  procured  and  assigned  for  speculative 
purposes.  If  we  concede  that  the  insurance  was  speculative, 
or,  in  other  words,  a  gambling  policy  or  certificate,  it  does  not 
help  the  plaintiff.  The  administrator,  having  received  the 
money  from  the  Mutual  Aid  Society,  divided  it  in  good  faith 
equally  among  the  guardians  of  the  four  minor  children  of  H. 
B.  Myers,  deceased.  The  defendant,  as  guardian  of  Hallick 
E.  Myers,  received  of  this  money  the  sum  of  $728  on  the 
26th  of  July,  1878.  Whatever  may  have  been  the  plaintiff's 
right  to  recover  against  the  administrator,  while  the  money 
remained  in  his  hands,  he  has  no  right  of  action  against  the 
guardian  who  received  it  in  good  faith,  and,  for  all  that  appears, 
without  knowledge  that  it  was  a  part  of  the  proceeds  of  a  spec- 
ulative policy.  The  right  to  recover  back  moneys  on  the  part 
of  the  legal  representatives  of  the  assured  from  a  person  who 
has  received  the  proceeds  of  a  speculative  policy,  must  end 
somewhere.  We  draw  the  line  at  the  first  devolution.  After 
an  executor  or  an  administrator  has  received  money  under 
such  circumstances,  and  in  good  faith  distributed  it,  the  right 
of  action  ceases. 
Judgment  affirmed. 
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Good's  Estate.     Abram  Good's  Appeal.     Ault's  Appeal. 

DeeedenfB  estateB — Debt  due  by  executor  — Interest — Commissions, 
An  executor  who  owed  a  balance  of  purchase  money,  upon  real  estate 
pmtihased  from  his  testator  but  never  conveyed  to  him,  allowed  the  same 
to  stand  as  security  for  a  fund  directed  to  bo  invested  for  the  benefit  of 
the  widow,  and  paid  her  interest  thereon  regularly  during  her  life,  and 
charged  himself  in  his  account  with  principal  and  interest  to  date  of  filing 
account,  and  claimed  commissions  on  the  same,  as  accountant. 

Held,  that  the  existence  of  the  fund  in  that  form  did  not  involve  a  breach 
of  duty,  that  it  was  not  a  debt  in  the  ordinaiy  sense,  and  the  general  rules 
as  to  charge  of  interest  upon  debts  of  executors  down  to  time  of  actual 
payment,  and  the  allowance  of  commissions  on  debts  of  executors,  did  not 
apply,  the  accountant  here  acting  as  trustee  as  well  as  executor. 

Beimbursement  of^xecutor  for  advance  to  Jieir. 

Where,  by  ^Yritten  agreement  duly  executed,  the  executor  was  request- 
ed to  expend  certain  moneys  in  advance  of  distribution,  for  the  benefit  of 
one  of  the  heirs,  he  is  entitled  to  reimbursement  out  of  her  share,  as  pro- 
vided by  the  terms  of  the  agreement. 

Argued  Mar.  18,  1892.  Appeals,  Nos.  338  and  841,  Jan.  T., 
1892,  by  Abram  Good  et  al.,  and  Hettie  M.  Ault,  heirs  of 
George  Good,  deceased,  from  decree  of  O.  C.  Lycoming  Co., 
dismissing  exceptions  to  report  of  auditor  on  exceptions  and  to 
distribute  executor's  account.     Before  Paxson,  C.  J.,  Steb- 

BBTT,  GrBEN,  WrLLIAMS,  McCOLLUM  and  MiTCHBLL,  JJ. 
APPEAL  OF  ABRAM  GOOD  BT  AL. 

The  following  facts  appeared  from  the  report  of  J.  T.  Fred- 
ericks, auditor  on  exceptions  and  to  distribute  the  third  account 
of  John  Good,  executor  of  George  Good,  deceased.  Testa- 
tor died  in  1875,  leaving  an  estate  of  some  $30,000.  The  will 
directed  the  executor  to  sell  the  mansion  house  at  public  sale 
upon  the  widow's  death,  and  authorized  him  to  be  a  bidder. 
He  did  so  bid,  and  the  property  was  knocked  down  to  him  at 
t3,000,  but  he  refused  to  comply,  denying  that  he  had  purchased 
and  alleging  spoliation  by  the  other  heirs.  The  auditor  found 
that  he  had  purchased  the  property  and  surcharged  him  with 
t3,000,  and  interest  to  date  of  filing  account,  but  refused  to  in- 
clude interest  to  date  of  confirmation  of  auditor's  report,  citing 
McElhenny's  Ap.,  46  Pa.  347,  which  holds  that  interest  is  not 
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chargeable  on  the  funds  while  an  account  is  pending  before  an 
auditor.  [1] 

The  will  directed  the  executor  to  invest,  on  first  mortgage 
and  bonds,  $6,000,  which  by  agreement  among  the  heirs  was 
made  $10,000,  and  pay  the  interest  to  the  widow  during  her 
life.  Upon  citation  the  executor  admitted  that  no  such  invest- 
ment was  made,  but  that  the  fund  was  secured  in  a  mill  prop- 
erty purchased  by  him  from  testator  but  not  conveyed  to  him, 
and  on  which  $9,650  purchase  money  was  still  due.  On  April 
22,  1881,  the  court  ordered  the  accountant  to  insure  this  prop- 
erty "  as  additional  security  for  the  moneys  in  his  hands,"  or 
file  a  bond  with  sureties.  The  auditor  charged  the  accountant 
with  interest  on  the  $10,000  up  to  the  date  of  filing  the  ac- 
count, but  refused  to  charge  interest  beyond  that  date.  [3] 

The  will  directed  the  executor  to  ooUect  all  sums  due  on 
"  articles  of  agreement  or  otherwise  "  and  pay  the  residue  of  the 
estate  to  testator's  children  share  and  share  alike,  and  con- 
cluded :  "  It  is  my  desire  that  my  executor  shall  settle  my  es- 
tate with  the  least  possible  expense,  and  not  to  charge  more 
than  two  hundred  for  his  services."  In  previous  accounts  the 
executor  had  been  credited  with  over  $600  for  commissions, 
and  in  his  third  claimed  $537.50  additional.  This  claim  was 
opposed  by  the  heirs,  but  was  allowed  by  the  auditor  on  the 
ground  that  the  words  in  the  will,  above  quoted,  were  not  im- 
perative, and  that  the  fund,  being  a  trust  fund,  the  trustee  was 
entitled  to  a  commission  outside  of  his  executorship,  citing 
Spangler's  Est.,  21  Pa.  336.  [2] 

The  first  account  was  filed  in  1879,  the  second  in  1888,  and 
the  present  account  in  1891,  the  latter  embracing  the  $10,000 
above  mentioned  with  interest. 

All  the  heirs  but  the  accountant  excepted  to  the  above  por- 
tions of  the  auditor's  report  because  (1)  he  had  not  surcharged 
the  accountant  with  interest  on  the  $3,000  purchase  money  up 
to  date  of  confirmation  of  report ;  (2)  had  allowed  commissions, 
in  spite  of  the  limit  fixed  by  the  will,  and  the  fact  that  the 
funds  for  distribution  were  debts  due  by  the  executor  person- 
ally to  the  estate ;  and  (3)  because  he  did  not  surcharge  the 
accountant  with  interest  on  the  $10,000  up  to  date  of  confir- 
mation of  report.  The  court  below  Metzger,  P.  J.,  dismissed 
the  exceptions. 
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Errors  assigned  were  (1-3)  dismissal  of  above  exceptions, 
quoting  them. 

ault's  appeal. 

It  further  appeared  from  the  auditor's  report  that  in  1874, 
the  farm  of  John  R.  Ault,  husband  of  Hettie  R.  Ault,  one  of 
the  heirs  of  George  Good,  was  about  to  be  sold  under  execu- 
tion, and  that,  in  order  to  assist  Mrs.  Ault,  the  following  agree- 
ment was  signed  by  her  and  certain  heirs,  and  assented  to  by 
the  others,  viz. : 

"  Now  we,  the  undersigned  heirs  and  legal  representatives 
of  George  Good,  deceased,  for  the  purpose  of  procuring  said 
title,  free  and  clear  of  incumbrances,  in  the  name  and  for  the 
use  and  sole  benefit  of  Hettie,  wife  of  the  said  John  R.  Ault, 
being  our  sister,  (and  also  one  of  the  said  heirs)  do  authorize 
John  Good,  executor  of  the  said  George  Good,  deceased,  to 
purchase  the  same  at  sheriff's  sale  or  otherwise,  and  pay  the 
purchase  money,  due  or  to  become  due,  to  the  said  Weber,  out 
of  any  assets  in  his  hands  as  said  executor,  due  or  to  become 
due  to  us  or  either  of  us,  and  charge  the  same  to  our  share  of 
said  estate  respectively,  in  such  proportions  as  may  become 
necessary  after  deducting  the  share  of  the  said  Hettie  in  said 
estate  therefrom.  The  title  to  be  made  to  the  said  Hettie  Ault, 
wife  of  the  said  John  R.  Ault,  or  to  some  one  in  trust  for  her, 
her  heirs  and  assigns  forever.  The  said  Hettie  hereby  agree- 
ing to  secure  the  several  heirs  in  the  amounts  they  may  so  ad- 
vance, if  any,  on  the  land  aforesaid,  by  judgment  bonds  or 
mortgage,  a  first  lien  thereon,  when  the  amount  shall  be  so  as- 
certained or  charged  to  them  by  said  executor,  who  may  then 
use  the  same  as  a  su£Scienif  voucher  for  that  amount  against 
us  in  the  settlement  of  his  account  as  executor  of  said  estate 
of  George  Good,  deceased.  And  such  amount  as  shall  be 
charged  against  Hettie 's  share  to  be  a  voucher  for  that  amount 
against  her." 

In  pursuance  of  said  agreement,  the  farm  was  purchased 
and  title  made  in  the  name  of  Mrs  Ault,  who  at  the  time  of 
the  audit  was  still  in  possession.  The  accountant  claimed 
the  right  to  apply  Mrs.  Ault's  share  in  the  distribution  to  par- 
tially repaying  himself  the  advances  made  for  her  benefit. 
Mrs.  Ault  resisted  on  the  ground  that  the  accountant  had  over- 
stated the  amount  of  her  share  in  his  hands  at  the  time  of  the 
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agreement,  and  was  estopped  from  now  making  a  different 
statement ;  because  the  payment  was  merely  voluntary,  and 
was  also  barre*d  by  the  statute  of  limitations ;  and  because  noth- 
ing in  her  agreement  created  any  obligation  to  repay  the  advan- 
ces, except  the  final  sentence  therein,  which  she  assei*ted  had 
been  added  after  execution  and  without  her  knowledge. 

The  auditor  held  that  the  agreement  was  binding,  apart 
from  the  sentence  alleged  to  have  been  added,  and  continued : 

"  It  was  claimed  that  the  statute  of  limitation  would  apply, 
and  therefore  John  Good  could  not  now  claim  the  amount 
from  Hettie  M.  Ault,  as  he  paid  her  the  $1,600  in  1877  or 
1878.  This  would  be  true  if  it  was  a  voluntary  payment, 
possibly ;  but  as  it  was  an  advancement  under  an  agreement 
to  charge  the  amount  against  her  in  the  final  settlement,  the 
statute  does  not  apply.  See  9  Phila.  323 ;  3  W.  N.  258 ;  92 
Pa.  202;  126  Pa.  277. 

"  It  was  claimed  by  Mrs.  Smith  and  Mrs.  Ault  that  the  ex- 
ecutor had  represented  to  them  that  there  was  $1,500  coming 
to  each  of  them  at  that  time,  and  if  they  had  known  such  was 
not  the  case  they  would  not  have  taken  the  $1,500.  This 
may  now  be  their  view  of  it,  but  the  agreement  says,  '  Out  of 
any  assets  in  his  hands  as  said  executor  ^due  or  to  become  due' 
to  us  or  either  of  us.'  This  certainly  did  not  mean  out  of  only 
such  money  as  was  then  due,  or  the  words  '  to  become  due ' 
would  not  have  been  added;  but  if  the  executor  would  ad- 
vance it,  it  was  to  come  out  of  any  fund  which  he  might  have 
at  any  time  as  executor.  It  was  well  known  at  that  time  that 
$10,000  was  left  in  the  estate  an^  the  day  would  come  when 
it  was  to  be  distributed,  so  the  agreement  was  worded  so  as  to 
include  it ;  and  it  was  certainly  proper  that  it  should,  as  other- 
wise Mrs.  Smith  and  Mrs  Ault  would  receive  more  than  their 
share  of  the  estate.  It  is  not  probable  that  they  would  demand 
more  of  their  father's  estate  than  *the  other  heirs  were  to  re- 
ceive, as  the  will  directed  that  the  shares  should  be  equal.  If 
John  Good  was  made  to  pay  Hettie  M.  Ault  her  equal  share 
with  the  others  in  this  distribution,  she  would  then  be  receiv- 
ing more  than  they  would. 

"  The  ground  of  estoppel  was  claimed  as  a  reason  why  the 
executor  could  not  claim  Mrs.  Ault's  share.  If  this  should  be 
held  as  a  reason,  it  would  be  equivalent  to  contradicting  the 
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words  of  the  written  agreement,  as  the  agreement  uses  the 
words  *  due  or  to  become  due ; '  if,  therefore,  the  executor  had 
used  the  words  attributed  to  him  as  to  the  amount  then  in 
his  hands  in  money,  the  word  *  due '  would  have  been  suffi- 
cient." 

The  auditor  allowed  the  accountant's  claim,  whereupon  Mrs. 
Ault  filed  exceptions,  (1,  2,)  inter  alia^  to  the  findings  that 
the  agreement  was  binding  and  that  the  claim  should  be 
allowed.  The  court  below,  Metzger,  P.  J.,  dismissed  the  ex- 
ceptions, and  with  certain  modifications  (see  John  Good's  Ap- 
peal, the  next  case),  confirmed  the  auditor's  report,  filing  an 
opinion  on  this  point  as  follows : 

"  The  exceptions  filed  by  Mrs.  Ault,  if  sustained,  would  do 
manifest  injustice  to  the  executor,  who  in  good  faith  carried 
out  the  agreement  of  November,  1877.  After  receiving  the 
title  to  the  property  on  the  terms  provided  by  her  agreement, 
she  ought  not  now  to  be  permitted  to  set  it  aside  as  not  bind- 
ing on  her,  and  I  therefore  dismiss  all  the  exceptions  filed  by 
her." 

Errors  assiffned^  inter  alia^  were  (1,  8)  dismissal  of  excep- 
tions, quoting  them,  and  (4)  confirmation  of  report,  quoting 
decree. 

Addison  Candor  and  0.  La  Biie  Munson^  for  Abram  Good  et 
al.,  appellants. — The  executor  having  been  personally  indebted 
to  the  estate  in  the  sum  of  $13,000,  and  never  having  invested 
the  same  for  its  benefit,  is  chargeable  with  interest  to  the  date 
of  distribution :  Landis  v.  Scott,  32  Pa.  496 ;  Clauser's  Est., 
84  Pa.  51 ;  Rodenbach's  Ap.,  102  Pa.  672 ;  Pollock's  Est.,  4 
W.  N.  188  ;  Bruner's  Ap.,  67  Pa.  61 ;  Sharp's  Est.,  6  Lane.  L. 
R.  176;  Kline's  Est.,  8  Lane.  L.  R.  366 ;  Pyle's  Est,  2  Ches. 
Co.  669. 

An  executor  cannot  claim  commissions  on  his  own  debt: 
Landis  v.  Scott,  supra;  Barhite's  Ap.,  126  Pa.  404;  Gei- 
ger's  Ap.,  24  W.  N.  264 ;  Muth's  Est.,  6  C.  C.  697 ;  Steg- 
er's  Est.,  8  W.  N.  368  ;  Gilson's  Est.,  18  W.  N.  670 ;  Haine's 
Est.,  1  Pears.  441 ;  Spackman's  Est.,  2  Ches.  Co.  163  ;  Waylan's 
Est,  1  C.  C.  366  ;  Robinett's  Ap.,  36  Pa.  174  ;  Norris's  Ap.,  71 
Pa.  106  ;  Seguin's  Ap.,  103  Pa.  139. 

Nor  if  he  claims  as  trustee,  can  his  commission  be  paid  from 
Vol.  cl—20 
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the  corpus  of  the  fund :  Spangler's  EJst.,  21  Pa.  835 ;  Butter- 
baugh's  Ap.,  98  Pa.  851. 

TT.  2>.  Crocker^  for  Hettie  M.  Ault,  appellant. — The  execu- 
tor cannot  recover  voluntary  payments :  Edgar  v.  Shields,  1 
Gr.  361 ;  Montgomery's  Ap.,  92  Pa.  202 ;  Miller  v.  Hulme, 
126  Pa.  277  k  Perry,  Trusts,  §  982. 

His  claim  is  barred  by  the  statute  of  limitations,  which  is 
pleadable  in  the  orphans'  court  as  well  as  in  the  common  pleas : 
Montgomery's  Ap.,  supra;  York's  Ap.,  110  Pa.  69;  Light's 
Ap.,  136  Pa.  211. 

He  is  estopped  by  reason  of  his  misrepresentation  of  the 
amount  in  his  hands  at  the  date  of  the  agreement :  Bigelow, 
Estoppel,  p.  552. 

Henry  C.  Parsons  and  Samuel  L.  Youngman^  for  appellee, 
cited,  on  the  question  of  commissions,  Heckert's  Ap.,  24  Pa. 
482  ;  CulbertBon's  Ap.,  84  Pa.  3a4 ;  Gilpin's  Est.,  138  Pa.  144 

Opinion  by  Mr.  Justice  Mitchell,  July  13, 1892. 

The  fund,  the  interest  of  which  was  paid  to  the  widow  of 
testator,  was  a  debt  of  the  executor  and  trustee  to  the  estate, 
yet  its  existence  in  that  form  did  not  necessarily,  or  in  fact  as 
the  auditor  found,  involve  any  breach  of  duty.  It  was  not  a 
debt  in  the  ordinary  general  sense,  but  unpaid  purchase  money 
for  the  mill  property,  the  equitable  title  to  which  was  in  the 
executor  and  trustee  under  articles  of  purchase  from  the  testa- 
tor, the  legal  title  however  remaining  in  the  latter  up  to  the 
time  of  his  death,  partly  at  least,  as  would  appear,  from  an  in- 
ability to  make  a  clear  title  during  the  continuance  of  an  out- 
standing dower.  While  therefore  the  executor's  allowing  this 
debt  to  stand,  and  treating  it  as  the  security  for  the  interest  to 
be  paid  to  the  widow  during  her  life,  was  not  an  investment  of 
the  fund  such  as  the  will  directed,  yet  it  served  the  purpose 
safely,  was  practically  agreed  to  by  the  acquiescence  of  the 
heirs,  and  was  in  effect  sanctioned  by  the  orphans'  court  in  its 
order  of  April  22, 1881,  requiring  the  insurance  of  this  property 
'^  as  additional  security  for  the  moneys  in  his  hands." 

This  estate  was  considerable  in  amount  but  apparently  very 
little  of  it  was  in  cash  or  other  form  available  for  immediate 
distribution.  The  executor  who  also  acted  as  trustee  adminis- 
tered it  for  a  period  of  fourteen  or  fifteen  years,  during  the  life 
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of  the  widow,  so  far  as  appears,  safely  and  prudently.  He  ac- 
cepted the  responsibility  of  advancing  money  to  save  a  home 
for  one  of  the  heii^,  Mrs.  Ault,  who  is  now  here  as  an  appellant. 

These  facts  are  all  that  are  necessary  to  show  that  the  gen- 
eral rules  as  to  the  charge  of  interest  upon  debts  of  the  executor 
to  the  estate,  down  to  the  time  of  actual  payment,  and  as  to  the 
allowance  of  commissions  under  such  circumstances,  as  estab- 
lished in  the  cases  cited  by  the  appellants,  do  not  necessarily 
apply.  For  the  discussion  of  the  particular  items  we  are  con- 
tent to  rest  the  case  on  the  report  of  the  learned  auditor,  and 
the  opinion  of  the  court.  * 

Appeals  dismissed  at  the  costs  of  the  appellants  respectively. 
[See,  also,  the  next  case.] 


Good's  Estate.     John  Qood's  Appeal. 

Decedents — Truetees — Insurance  as  security — Payment  of  premiums. 

An  executor  having  elected  to  insure  his  property  as  additional  secu- 
rity for  estate  moneys  in  his  hands,  pursuant  to  an  order  of  the  court  re- 
quiring him  to  do  so  at  his  own  expense  or  file  a  bond,  cannot  claim 
credit  against  the  estate  for  the  insurance  premiams. 

Attorney's  fees — Discretion  of  court — Review, 

The  allowance  of  counsel  fees,  being  within  the  discretion  of  the  court 
below,  will  not  be  disturbed  except  for  plain  error.  In  this  case  counsel 
fees  for  advice  as  to  the  improper  claim  against  the  estate  for  insurance 
premiums  were  disallowed. 

Family  arrangement — Advances — Reimbursement — Married  women. 

A  family  arrangement  evidenced  by  a  written  agreement,  whereby  the 
heirs  requested  the  executor  to  make  advances  to  another  heir  to  save  her 
home  from  sale  by  execution  and  charge  the  same  against  their  shares, 
will  be  upheld  as  to  the  parties  to  such  arrangement,  even  against  a 
married  woman.  Such  a  contract  is  not  one  of  guaranty  or  suretyship, 
but  an  authority  to  the  executor  to  pay  money  on  account  of  the  heirs. 
Bucknor's  Estate,  186  Pa.  28,  applied. 

Parol  and  written  agreement  in  arrangement. 

An  advance  by  the  accountant  to  pay  for  and  save  the  same  heir  the 
personal  property  upon  the  homestead,  although  not  within  the  express 
terms  of  the  written  agreement,  will  be  allowed  where  the  conduct  of 
the  parties  shows  that  it  was  a  part  of  the  scheme  for  the  relief  of  the  heir 
and  was  within  the  intention  of  the  parties  as  to  the  payment  of  the  money 
by  the  accoimtant  and  his  recoupment  out  of  the  distributive  shares. 


Digitized  by 


Google 


808  GCMDD'S  ESTATE.  [160 

Syllabus— Statement  of  Facts.  [July  13, 

PracHce — IHatribution — Circuity  of  actUyM — Subrogation, 
Where  an  heir  had  her  advances  secured  by  mortgage,  the  executor 
would  be  entitled  in  equity  to  subrogation,  even  if  the  agreement  was 
ultra  vires,  and  the  orphans^  court,  having  the  fund  before  it  for  distri- 
bution, will,  to  avoid  circuity  of  action,  deal  with  it  as  equity  requires. 

Argued  March  18, 1892.  Appeal,  No.  870,  Jan.  T.,  1892, 
by  John  Good,  executor  of  George  Good,  deceased,  from  de- 
cree of  O.  C.  Lycoming  Co.,  dismissing  exceptions  to  report 
of  auditor  on  exceptions  and  to  distribute  executor's  account. 
Before  Paxson,  C.  J.,  Stbrbbtt,  Gbbbn,  Williams,  Mo- 
CoLLXJM  and  Mitchell,  JJ. 

The  facts  of  this  case  are  partially  set  forth  in  Abram 
Good's  Appeal,  and  Ault's  Appeal,  above.  It  further  appeared 
from  the  auditor's  report  that  in  1881,  the  appellant,  John 
Good,  as  executor  of  George  Good,  deceased,  was  ordered  by  the 
orphans'  court  to  insure  his  mill  property  for  f5,000,  and  keep 
such  insurance  at  his  individual  expense,  as  additional  secu- 
rity for  the  moneys  in  his  hands,  the  interest  of  which  was 
payable  to  testator's  widow;  or  file  a  bond  in  like  sum,  with 
sureties,  for  the  faithful  performance  of  his  duties  as  executor 
and  trustee.  In  obedience  to  said  order,  he  insured  his  pro- 
perty, and  in  his  third  account  claimed  credit  as  against  the 
estate  for  the  premiums  paid.  The  auditor  rejected  the  claim 
and  surcharged  him  accordingly.  [1] 

There  was  also  a  surcharge  for  $3,0(T0  and  interest,  for  pro- 
perty purchased  from  the  estate  (see  Abram  Good's  Appeal, 
above).  [2] 

Credit  was  claimed  in  the  account  for  $268.76  for  counsel 
fees.*  There  had  been  an  allowance  of  $800  in  the  prior  ac- 
counts, and  $308  as  special  services.  The  auditor  held  that 
the  services  of  an  attorney  were  not  necessary  in  the  manage- 
ment of  the  trust  fund  from  the  time  of  filing  the  second  ao- 
count  to  the  filing  of  the  present  account.  The  only  evidence 
as  to  advice  given  during  this  period  related  to  the  question 
of  insurance  mentioned  above.  The  auditor  held  that  this 
was  not  properly  chargeable  to  the  fund,  and  accordingly  re- 
duced the  allowance  to  $150,  and  charged  the  accountant  with 
the  difference.  [3] 

The  executor  also  claimed  $305.92  advanced  by  him  to  ^ay 
for  personal  property  on  the  farm  which  was  the  subject  of  the 


Digitized  by 


Google 


Pa.]  GOOD'S  ESTATE.  809 

1892.]  Statement  of  Facts— Opinion  of  the  Court. 

agreement  of  1877,  given  in  Ault's  Appeal,  above,  sold  on  ex- 
ecution against  Mrs.  Ault's  husband.  The  executor  testi- 
fied 2  "  The  pressure  of  the  heirs  was  very  heavy  for  me  to 
pay  off  the  debt — there  was  three  or  four  of  them — and  thereby 
save  or  secure  her  a  home.  .  .  .  The  personal  property  of  John 
Ault  was  sold  by  the  constable  and  I  purchased  it  and  gave 
the  property  over  to  Hettie  M.  Ault.  That  was  why  the  re- 
ceipt for  $805.92  was  given.  ...  I  was  called  on  afterwards 
to  advance  money  to  clear  off  the  farm."  The  auditor  allowed 
the  claim  without  making  any  specific  finding  of  fact  as  to  the 
transaction. 

The  executor  filed  exceptions  (1-3)  to  the  above  findings 
of  the  auditor.  The  court,  Mbtzgbb,  P.  J.,  dismissed  the  ex- 
ceptions but  modified  the  decree  by  striking  out  the  allowance 
for  $805.92,  on  the  ground  that  it  was  not  covered  by  the 
agreement.  [4] 

Urrors  assiffned  were  (1-8)  the  dismissal  of  exceptions  as 
to  sui'charges,  quoting  them ;  and  (4)  modifying  the  distribu- 
tion as  above. 

Henry  0.  Parsons^  and  Samuel  L,  Taungman^  for  appellant, 
cited  as  to  the  power  of  a  married  woman  to  bind  herself  by  an 
agreement  under  the  circumstances  of  this  case,  Act  of  April 
11, 1866,  §  4,  Purdon,  Marriage ;  Bucknor's  Est,  136  Pa.  23 ; 
Grim's  Ap.,  106  Pa.  382. 

C.  La  Etie  Munson^  with  him  Addison  Oandor^  for  appel- 
lees.— Findings  of  fact  by  the  court  below  will  not  be  disturbed 
except  for  plain  error.  Bedell's  Ap.,  87  Pa.  510 ;  Babcock 
V.  Day,  104  Pa.  7. 

The  contract  was  one  of  guaranty  and  cannot  be  eniorced 
against  a  married  woman. 

Opinion  by  Mb.  Justice  Mitohbll,  July  13,  1892. 

The  order  of  the  orphans*  court  in  1881  was  in  the  alterna- 
tive, that  the  executor  and  trustee  should  procure  and  main- 
tain at  his  individual  expense  an  insurance  on  his  mill  property 
which  was  the  security  for  his  debt  to  the  estate,  or  file  a  bond 
with  sureties.  The  latter  alternative  at  least  was  clearly  with- 
in the  authority  of  the  court  to  order,  as  part  of  its  control  over 
the  trustee,  and  the  wisdom  of  its  exercise  is  not  for  us  to  dis- 
cuss.   No  objection  seems  to  have  been  made  by  the  trustee  to 
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this  order.  Under  it  he  elected  to  procure  the  insurance  on 
his  mill,  which  by  the  express  terms  of  the  order  was  to  be  at 
his  own  expense.  It  is  too  late  now  to  seek  to  charge  it  to  the 
estate.  The  auditor  was  right  in  striking  out  this  item  of  the 
account. 

In  regard  to  the  surcharge  of  three  thousand  dollars  for  the 
purchase  money  of  the  homestead  we  need  only  say  that  the 
evidence  sustains  the  auditor  as  to  the  fact  of  the  purchasp  by 
the  accountant,  and  the  item  therefore  properly  belonged  in 
this  account. 

The  amount  of  fees  to  be  allowed  to  counsel,  always  a  sub- 
ject of  delicacy  if  not  difficulty,  is  one  peculiarly  within  the 
discretion  of  the  court  of  first  instance.  Its  opportunities  of 
judging  the  exact  amount  of  labor,  skill  and  responsibility  in- 
volved, as  well  as  its  knowledge  of  the  rate  of  professional  com- 
pensation usual  at  the  time  and  place,  are  necessarily  greater 
than  ours,  and  its  judgment  should  not  be  interfered  with  ex- 
cept for  plain  error.  This  is  not  such  a  case,  for  while  the 
amount  asked  by  the  accountant  is  not  in  itself  excessive  or 
unreasonable,  it  does  not  appear  that  the  whole  of  it  was  nec- 
essary for  the  estate  and  therefore  to  be  allowed  in  the  ac- 
count. 

For  these  reasons  the  first  three  assignments  of  error  are 
overruled. 

The  fourth  assignment  however  must  be  sustained.  The 
agreement  of  Jennie  Smith  to  be  responsible  for  the  money 
advanced  to  her  sister  Hettie  Ault  to  save  the  latter's  home- 
stead, and  the  pledge  of  her  interest  in  the  estate  to  indemnify 
the  executor,  are  beyond  question,  as  is  shown  by  the  auditor. 
The  writing  is  without  date  except  the  year,  1877,  but  all 
parties  are  agreed  that  it  was  made  at  the  time  and  in  pur- 
suance of  a  family  arrangement  in  the  latter  part  of  1877  or 
beginning  of  1878.  The  transactions  seem  to  have  culmin- 
ated some  time  during  January,  1878,  as  the  sheriffs  deed  was 
acknowledged  January  29,  and  Mrs.  Smith  got  a  mortgage  from 
Mrs.  Ault  to  secure  her,  a  short  time  after.  The  payment  for 
the  peraonal  property  now  in  dispute,  was  certainly  prior  to  this, 
whatever  may  have  been  the  actual  day  the  receipt  was  signed. 
We  do  not  regard  the  precise  dates  as  important.  The  nature 
of  the  family  arrangement  is  entirely  clear.     It  was  to  save  the 
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home  of  Hettde  Anlt,  one  of  the  heii-s,  from  threatened  sale. 
The  disputed  advance  of  money  by  the  accountant  was  to  pay 
for  and  save  to  the  same  heii*,  Hettie  Ault,  the  personal  prop- 
erty in  and  upon  the  same  homestead.  Though  not  within 
the  express  terms  of  the  written  agreement,  and  apparently 
prior  in  date  to  the  signing  of  it,  we  think  the  weight  of  the 
evidence,  and  especially  the  conduct  of  the  parties,  show  that 
it  took  place  during  the  negotiation  and  discussion  of  the  situa- 
tion of  Mrs.  Ault,  that  it  was  part  of  the  scheme  for  her  re- 
lief,  and  was  within  the  intention  of  all  the  parties  as  to  the 
payment  of  the  money  by  the  accountant,  and  his  recoupment 
out  of  the  distributive  shares  of  Mrs.  Smith  and  Mrs.  Ault 
upon  settlement  of  the  estate. 

The  objection  that  the  agreement  was  one  of  guaranty  or 
suretyship  for  Mrs.  Ault,  and  therefore  not  binding  on  Mrs. 
Smith  as  a  married  woman  cannot  prevail.  Though  not  tech- 
nically a  refunding  bond  within  the  Act  of  April  11, 1856,  P.  L. 
315,  the  agreement  is  in  express  terms  an  authority  to  the  ex- 
ecutor to  pay  money  on  account  of  Mrs.  Smith,  and  is  equiva- 
lent to  an  order  for  an  advance  on  account  of  her  share,  as 
much  so  as  if  it  had  been  in  terms  an  order  to  pay  to  Mrs.  Ault 
and  charge  against  Mrs.  Smith's  share.  Such  an  order  and 
payment  in  compliance  thei-ewith  would  be  a  good  voucher  for 
its  amount  to  the  executor  upon  accounting.  Common  honesty 
requires  her  to  Ireat  such  an  advance  as  if  made  to  herself 
personally,  and  a  court  of  equity  will  not  permit  her  to  claim 
in  opposition  to  it.  The  principles  of  Bucknor's  Estate,  136 
Pa.  23,  fully  cover  such  a  case.  Moreover,  Mi-s.  Smith  has 
security  by  mortgage  from  Mrs.  Ault  and  her  husband,  for 
the  repayment  of  her  advances  in  this  transaction.  If  she 
should  now  repudiate  this  advance  because  the  agreement  was 
ultra  vires  equity  would  subrogate  the  accountant  to  her  rights 
under  the  mortgage,  at  least  after  payment  to  her  of  the  other 
advances  secured  by  the  same  mortgage,  and  the  court  having 
the  present  fund  before  it,  will  to  avoid  circuity  deal  with  it 
as  equity  requires.  The  claim  of  the  accountant  was  honestly 
due  and  was  properly  allowed  by  the  auditor. 

Decree  reversed  and  distribution  repoi-ted  by  the  auditor 
reinstated.     Costs  of  this  appeal  to  be  paid  out  of  the  fund. 
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Com.  V.  PhUa.  &  Reading  R.  R.,  Appellant. 

Income  tax  on  corporate  loane — Act  of  1885. 

The  income  tax  on  coi*porate  bonds  or  loans,  imposed  by  the  Act  oi 
June  30,  1885,  is  not  a  tax  laid  on  the  company  nor  on  the  bondholders 
as  a  body,  but  upon  each  resident  bondholder  as  an  individual. 

Proof  as  to  reHdmce  of  bondholders,  and  liaMltty. 

Proof  as  to  what  bonds  were  held  by  resident  bondholders  in  one  year 
is  not  proof  as  to  the  holding  for  a  subsequent  year,  even  though  it  be 
shown  that  the  aggregate  amount  was  fairly  constant,  and  there  is  no  au- 
thority in  law  to  deduct  the  tax  for  one  year  from  the  holders  for  another 
year. 

Collection  of  tax — Agents  of  state. 

In  the  oollection  of  the  tax  on  corporate  loans  under  the  Act  of  1885, 
the  corporation  or  its  treasurer  is  merely  the  agent  or  instrument  of  col- 
lection for  the  convenience  of  the  state. 

Measure  of  liability  for  collection. 

The  question  is  not  whether  the  company  has  in  effect  and  through  its 
agencies  paid  the  interest,  but  whether  it  paid  at  such  time  and  in  such 
manner  that  the  ti*easm*er  could  perform  the  duty  imposed  upon  him  by  the 
Act  of  1885  of  deducting  the  tax  from  each  shareholder's  interest;  or 
whether  the  omission  to  collect  the  tax  was  such  a  default  as  to  make  the 
company  directly  liable  for  the  amount. 

Tax  on  interest  funded  by  insolvent  corporation. 

Where  bonds  of  a  practically  insolvent  corporation,  with  interest  in  de- 
fault, are  in  good  faith  exchanged  for  bonds  which  fund  the  arrears  of 
interest,  the  funding  of  the  intei'est  is  not  such  payment  as  will  render 
the  company  liable  for  tax  on  such  Interest,  under  the  Act  of  1885.  The 
payment  contemplated  by  the  Act  is  payment  in  money. 

A  solvent  corporation,  it  seems,  may  not  pay  its  interest  in  stock  or 
scrip,  or  other  equivalent  of  money,  and  thereby  escape  the  tax. 

Tax  on  interest  advanced  by  agent  of  creditors, 

A  corporation  finding  itself  unable  to  meet  the  interest  on  a  large  body 
of  its  obligations,  was,  by  the  joint  action  of  stockholders  and  creditors, 
representing  a  large  amount  of  indebtedness,  placed  in  the  hands  of  a 
receiver,  and  a  plan  of  re-organization  effected.  In  pursuance  of  such 
plan,  certain  of  the  bondholders  deposited  their  bonds,  bearing  six'  per 
cent  interest,  with  an  agent  of  the  creditors,  who  gave  therefor  negotiable 
certificates  bearing  four  per  cent,  and  interest  on  these  certificates  was 
advanced,  to  be  treated  as  interest  if  the  rc-organization  went  through, 
but,  if  not,  as  advances  to  be  repaid. 

The  reconstruction  trustees  also  made  payment  of  interest  with  money 
voluntarily  subscribed  by  certain  stock  and  junior  loan  holders,  the  trust- 
ees taking  an  assignment  of  coupons  as  means  of  reimbursement. 
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Held,  that,  as  the  payment  was  a  voluntary  advance  of  money  by  par- 
ties not  liable  therefor,  and  not  as  agents  for  the  corporation,  it  was  not  a 
payment  of  interest  by  the  corporation,  liable  to  tax  under  the  Act  of  1885. 
Com.  V.  Reading  Coal  &  Iron  Co.,  137  Pa.  481,  distinguished. 

Batific<Uion  and  repayment  cf  interest  advanced, 

A  subsequent  deposit  by  the  corporation  to  repay  the  advances  for  pre- 
ceding years,  although  a  ratification  and  adoption  of  what  had  been  done 
as  having  been  done  on  behalf  as  well  as  for  the  benefit  of  the  company, 
is  not  such  a  payment  of  the  interest  that  the  company  is  bound  to  account 
for  the  tax  under  the  Act  of  1885.  The  settlement  was  between  separate 
parties  dealing  at  arm^s  length,  and  was  the  acceptance  of  a  completed 
act,  not  as  it  might  have  been,  nor  even  necessarily  as  it  ought  to  have 
been,  but  as  it  actually  was  at  that  time.  And  as  die  tax  was  to  be  de- 
ducted at  the  time  of  payment  from  the  then  holders,  it  could  not  be  done 
afterwards. 

Payment  by  agent  evheequent  to  ratification. 

Such  ratification  and  deposit  constitutes  an  agency  as  to  future  payment 
of  interest  and  binds  the  corporation  for  the  tax  on  such  payments,  in  the 
absence  of  sufficient  excuse  for  failure  to  deduct  the  same. 

Tax  on  overdue  interest  subsequently  paid. 

Such  deposit  by  the  corporation  with  the  agent  to  be  paid  by  the  agent 
to  the  bondholders  to  make  up  the  full  amount  of  the  back  interest  due 
on  their  bonds  is  a  payment  of  interest  by  the  corporation  subject  to  the 
tax  under  the  Act  of  1885. 

Apportionment  qf  tax. 

Where  the  payment  of  interest  is  for  a  portion  of  a  year  only,  the  tax 
will  be  apportioned. 

Argued  June  8, 1891.  App^s,  Nos.  44  and  46,  May  T., 
1891,  by  defendant,  from  judgments  of  C.  P.  Dauphin  Co.,  Jan. 
T.,1890,  Nos.  192  and  198,  for  plaintiff,  on  trial  bv  court,  with- 
out  jury,  on  appeals  from  settlements  for  tax  on  income  of 
corporate  loans.  Before  Paxson,  C.  J.,  Stbbebtt,  Greek, 
Williams,  McCollum,  Mitchell  and  Heydrick  JJ. 

The  facts  were  found  as  follows  by  the  court  below,  Simon- 
ton,  P.  J.  : 

FINDINGS   OF  PACT. 

"  1.  Defendant  is  a  Pennsylvania  corporation,  which,  during 
a  series  of  years  prior  to  1887,  had  borrowed  money  and  con- 
tracted debts  amounting  to  many  millions  of  dollars,  evidenced 
by  bonds,  mortgages,  debentures  and  certificates  of  various 
dates  and  amounts,  which  were  issued,  sold  to,  taken,  purchased 
and  held  by  persons  and  corporations,  residents  of  Pennsyl- 
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vania,  and  of  other  states,  and  of  foreign  countries.  For  some 
years  before  and  during  the  year  1887,  interest  was  unpaid  on 
some  of  defendant's  indebtedness,  and  its  property  was  in  the 
hands  of  receivers  appointed  by  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania. 

''  2.  In  1884  and  1885  a  foreclosure  of  some  of  defendant's 
mortgages  was  commenced  or  threatened,  and  its  least  secured 
creditors  feared  that  this  would  imperil  their  investments  in  its 
bonds  and  other  obligations,  and  they  therefore  sought  to  avert 
foreclosure  by  securing  an  agreement  of  defendant's  creditors 
to  some  plan  by  which  the  debts  could  be  scaled  and  the  com- 
pany re-organized  without  foreclosure ;  and  finally,  in  Decem- 
ber, 1886,  a  so-called  committee  of  reconstruction  trustees  was 
appointed,  who  formulated  a  plan  of  re-organization,  which,  on 
being  submitted  to  the  bondholders  and  shareholders,  was  ac- 
cepted by  them. 

"  In  accordance  with  this  plan,  the  holders  of  $24,686,000  of 
defendant's  indebtedness,  secured  by  what  was  known  as  the 
general  mortgage  loan  of  July  1, 1874,  deposited  their  bonds, 
in  1886  or  the  early  part  of  1887,  with  the  banking  firm  of 
Drexel  &  Co.,  with  whom  the  reconstruction  trustees  had  ar- 
ranged to  receive  said  bonds  and  to  deal  with  them  as.  herein- 
after stated.  The  124,686,000  of  bonds  so  deposited  were  held 
and  owned  as  foUows  in  1887 :  $12,844,000  by  non-residents 
of  Pennsylvania ;  f  1,208,000  by  corporations ;  $15,000  by  per- 
sons whose  residence  is  unknown,  and  f  10,624,000  by  residents 
of  Pennsylvania. 

"  When  these  bonds  were  deposited  the  holders  received  from 
the  bankers  negotiable  certificates  payable  to  bearer,  represent- 
ing the  respective  amounts  deposited  by  each,  bearing  interest 
at  four  per  cent  per  annum,  payable  in  January  and  July.  This 
interest,  so  far  as  it  became  due  in  1887,  and  prior  to  July  1, 
1888,  was  advanced  and  paid  to  the  holder  of  the  certificates 
by  the  bankers. 

"  In  July,  1888,  the  company  defendant  by  the  sale  of  new 
securities  realized  the  sum  of  $28,615,950,  which  it  delivered 
to  Drexel  &  Co.  to  be  used  by  them,  and  which  was  used  by 
them,  so  far  as  needed,  to  pay  the  principal  and  interest  accrued 
to  July  1, 1888,  on  the  bonds  which  had  been  deposited  with 
them  as  above  stated ;  including  the  difference  in  interest  be- 
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tween  four  per  cent,  which  had  been  semi-annually  advanced 
by  Drexel  &  Co.,  and  the  interest  at  a  higher  rate,  which  was 
payable  according  to  the  terms  of  the  bonds,  thus  paying  off 
the  deposited  bonds,  with  interest  in  full  up  to  July  1,  1888, 
at  said  higher  rate  of  six  per  cent  per  annum. 

"  The  certificates  received  by  the  holders  of  the  bonds  de- 
posited with  Drexel  &  Co.  were,  as  stated  above,  negotiable, 
and  had  been  in  many  cases  sold  and  transferred  between  the 
time  when  they  were  issued  and  July,  1888,  when  the  final 
payment  was  made  upon  the  bonds  represented  by  them  so 
that  in  July,  1888,  the  certificates  and  the  bonds  represented 
by  them  were  held  or  owned  as  follows :  $10,018,000  by  non- 
residents of  Pennsylvania;  $2,293,000  by  corporations; 
$100,000  by  persons  whose  residence  is  unknown ;  and 
$12,276,000  by  residents  of  Pennsylvania. 

"  Another  of  the  loans,  for  which  defendant  was  indebted  in 
1886  and  1887,  was  called  the  Perkiomen  Railroad  mortgage 
guarantee  scrip,  amounting  to  $1,794,510,  of  which  in  1887 
and  1888  $625,000  was  held  and  owned  by  non-residents  of 
Pennsylvania;  $861,740  by  corporations;  $7,210  by  persons 
unknown ;  and  $300,560  by  residents  of  Pennsylvania.  These 
bonds  were  also  deposited  by  the  holders  with  Drexel  &  Co. 
in  exchange  for  negotiable  certificates  payable  to  bearer,  bear- 
ing interest  at  four  per  cent  per  annum,  which  was  advanced 
by  Drexel  &  Co.  in  the  same  manner  as  was  done  with  respect 
to  the  genei-al  mortgage  bonds,  as  above  stated,  and  these 
bonds  were  also  paid  in  July,  1888,  out  of  the  balance  of  the 
$28,615,950  in  the  manner  detailed  above  with  respect  to  the 
general  mortgage  bonds. 

"  When  the  report  for  tax  oiir  loans  was  made  by  the  treas- 
urer of  defendant  to  the  aiiditor  general,  in  December,  1887, 
he  had  no  means  of  ascertaining  the  residence  of  the  holders 
of  the  two  loans  last  above  referred  to,  and  it  was  only  after 
they  were  paid  off  as  above  stated  in  July,  1888,  that  the  de- 
tails given  above  as  to  the  residence  of  the  holders  were  ob- 
tained by  the  treasurer  of  defendant  from  the  bankers. 

"  8.  In  accordance  with  the  plan  of  re-organization  referred 
to  above,  certain  others  of  the  bonds  owed  by  defendant  were, 
in  1886  and  1887,  deposited  with  Brown  Bros.  &  Co.,  bankers 
of  Philadelphia,  the  holders  receiving  therefor  from  the  de- 
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positaiies  negotiable  certificates  for  the  amounts  deposited, 
payable  to  bearer,  in  sums  of  one  thousand  dollars,  each  with- 
out interest.  In  1886  the  holders  of  these  certificates,  who, 
in  some  instances,  were  the  persons  to  whom  they  had  been 
issued,  and,  in  others,  persons  who  had  in  the  meantime  pur- 
chased them  from  the  original  holders,  surrendered  them  to 
the  defendant,  and  received  instead  new  bonds,  with  interest 
commencing  July  1,  1888,  issued  by  it  equal  in  amount  to  the 
bonds  deposited,  with  the  interest  which  had  accrued  up  to 
May  81, 1887 ;  thus  in  effect  funding  the  interest  which  had 
accrued  up  to  that  date,  and  no  interest  was  paid  on  the  old 
bonds  since  said  date.  And  the  first  semi-annual  interest 
which  accrued  upon  the  new  bonds  into  which  the  interest 
was  funded  became  due  and  payable  Jan.  1,  1889. 

"  When  the  report  of  loans  was  made  by  the  treasurer  of 
defendant  in  December,  1887,  he  had  no  means  of  knowing 
where  the  bonds,  deposited  with  Brown  Bros.  &  Co.,  were 
held,  but,  [from  the  evidence  produced  on  the  trial,  we  find 
that,  when  deposited  in  1887;  and  when  exchanged  with  the 
interest  funded,  in  1888,  they  were  of  the  several  issues,  and 
were  held  and  owned  as  set  forth  in  the  following  tabulated 
statement : 


Owned  by 

Owned  by 

Owned 

Owned 

resident 

non-resi- 

by corpo- 

by persons 
unknown. 

individu- 
als. 

dents. 

rations. 

Total. 

Income  mortgage,    . 

.    .    .    >4>x33>ooo 

>4t03 1,000 

#8,000 

$307,000 

$8,519,000 

ist  series,  5  p.  con., 

.    .      8,856,601 

2,785,780 

47i««7 

>iM73 

5,902,071 

2d  series,  5  p.  con., 

.    .    .      3>oo7,4S4 

».887,89i 

119,562 

116,497 

6,131,404 

Debenture  loan,  1868, 

.     .          310,900 

a94,ioo 

19,400 

X,200 

625,600 

Conv.  loan,  1868,     .    . 

.     .             6,000 

6,000 

.... 

.... 

12,000 

"       **     1873,     . 

.    .      a,7a3fOoo 

2,575,000 

170,000 

10,000 

S.47S.OOO 

Debenture  loan,  1878, . 

.    .             6,500 

6,aoo 

400 

.... 

»3i«oo 

Defer,  coupon,  scrip, 

.    .         aso.aoi 

.224.494 
$12,800,965 

73,601 
$438,180 

«7.»»3 
|664,a93 

545.4*0 

Total 

.    .     .  $i3,»63,657 

$27,223,595]  t«7J 

"  4.  During  the  year  1887,  defendant  paid  interest  to  resi- 
dents of  Pennsylvania  on  several  of  its  loans  as  follows : 
Loans  prior  to  cons,  of  June  1,  1871,  .        $2,626,800 

Cons,  of  June  1,  1871,  ....     4,828,000 

Loan  of  October  1,  1873,  .         .        .  798,000 

Divisional  mortgages,  ....        826,180 

Making  a  total  of      .        .        .        $8,073,980 
on  which  interest  was  paid  directly  by  defendant  in  1887. 
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**  5.  During  the  year  1888,  defendant  paid  interest  to  resi- 
dents of  Pennsylvania  on  several  of  its  loans  as  follows : 
Loans  prior  to  cons.  mort.  of  June  1, 1871,        $2,587,000 
Cons.  mort.  of  June  1,  1871,         .        .        .        7,085,000 
Loan  of  October,  1878,  ....       994,000 

Divisional  mortgages,  ....  888,180 

Debenture  loan,  July  1,  1868,  .        .        .  6,000 

*'  ''    January  1,  1870,         .         .  7,200 

Making  a  total  of  .        .         $11,017,880 

on  which  interest  was  paid  directly  by  defendant  in  1888. 

**  6.  The  treasurer  of  defendant  reported,  in  December,  1887, 
and  in  December,  1888,  under  oath,  to  the  auditor  general,  as 
required  by  law,  the  amount  of  indebtedness  of  defendant 
owned  by  residents  of  Pennsylvania,  as  nearly  as  the  same 
could  then  be  ascertained,  and  assessed  said  indebtedness  at 
its  nominal  value ;  and  the  evidence  shows,  and  we  find  as  a 
fact,  that  the  treasurer  and  other  officers  of  defendant  made 
every  proper  eflFort  up  to  the  time  of  the  trial  to  ascertain  and 
make  known  to  the  commonwealth  the  residence  of  the  holders 
and  owners  of  its  indebtedness,  and  it  is  from  evidence  fur- 
nished by  them  that  we  have  been  able  to  find  the  distribution 
of  the  several  holdings  as  above  set  forth. 

**  7.  There  were  certain  loans  of  defendant,  on  which  no  in- 
terest was  paid,  or  is  claimed  to  have  been  paid,  by  any  one 
during  the  years  1887  and  1888,  and  we  have  therefore  not 
thought  it  necessary  to  specify  these  loans  or  to  further  find 
any  facts  in  respect  to  them. 

DISCUSSION. 

"  From  these  facts  we  must  endeavor  to  ascertain  the  extent 
of  the  liability  of  defendant  for  tax  on  its  loans  for  the  years 
1887  and  1888.  It  is  conceded  that  defendant  is  liable  for  the 
tax  on  the  amount  of  its  indebtedness  on  which  interest  was 
paid  directly  by  it  to  residents  of  Pennsylvania  in  1887  and  1888 
as  detailed  in  findings  of  fact  Nos.  4  and  5. 

"  The  principal  questions  arise  with  respect  to  the  taxation 
of  the  loans  deposited  with  the  bankers  Drexel  &  Co.  and 
Brown  Bros.  &  Co. 

**  Counsel  for  defendant  contends  that  no  tax  can  be  charged 
against  it  in  respect  of  the  loans  deposited  with  Drexel  &  Co., 
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in  1886  and  1887,  which  were  paid,  principal  and  interest,  in 
July,  1888,  as  detailed  in  finding  of  fact  No.  2,  for  either  1887 
or  1888,  for  the  reason  that  no  interest  was  paid  during  either 
of  these  years  by  the  defendant  directly,  and,  therefore,  its 
treasurer  could  not  assess  and  deduct  any  tax,  and  that  Drexel 
&  Co.  were  not  acting  for  defendant,  but  for  the  bondholders, 
and  hence  could  not,  as  the  substitute  of  defendant's  treasurer, 
assess  and  deduct  the  tax ;  and  for  the  further  reason  that  the 
duty  of  assessing  and  collecting  a  tax  cannot  be  delegated  to  a 
third  person  by  the  oflBcer  whose  duty  it  is  to  collect  it. 

^^  We  do  not  think  these  positions  can  be  sustained.  What- 
ever may  have  been  the  necessities  and  embarrassments  of  de- 
fendant, and  however  it  may  have  been  unable  by  itself  in  the 
ordinary  course  of  business  to  provide  the  funds  needed  to  pay 
its  debts  and  pi'event  a  foreclose,  and  however  much  the  interest 
of  its  creditors  may  have  induced  them  to  combine  in  originat- 
ing plans  to  effect  this  purpose  and  thus  protect  their  interest, 
[there  is  a  very  real  sense  in  which  it  may  be  said  that  Drexel 
&  Co.  were  acting  for  defendant  and  as  substitute  for  its  treas- 
urer.] [19]  It  is  true  that  the  interest  which  they  paid  in 
1887  on  the  four  per  cent  certificates  delivered  by  them  in  ex- 
change for  the  bonds  deposited  with  them  was  paid  out  of  their 
own  funds,  but  this  was  merely  in  the  nature  of  an  advance  or 
loan  to  defendants ;  and  what  was  thus  advanced  was  repaid 
by  defendants  in  July,  1888 ;  and  all  the  money  necessary  to 
pay  for  the  losses,  principal,  and  interest  in  full,  to  July  1, 
1888,  was  furnished  to  the  bankers  by  defendant  and  was  money 
bon-owed  by  and  belonging  to  it.  [Elssentially,  then,  all  that 
was  done  by  the  bankers  in  the  payment  of  interest  was  done 
for  defendant,  and,  in  the  eye  of  the  law,  was  as  if  done  by  itself 
through  its  own  oflBcers.]  [20]  And  while  it  is  undoubtedly 
the  law,  that  one  duly  elected  assessor  or  collector  of  taxes  can- 
not legally  authorize  others  to  perform  his  duties,  it  is  equally 
true  that  he  cannot  excuse  himself  from  performing  theni  by 
leaving  them  to  be  performed  or  neglected  by  others.  [More- 
over, treasurers  of  corporations,  although  required  to  assess  and 
collect  the  tax  on  loans,  are  not  in  strictness  official  assessors 
or  collectors  of  taxes.]  [21] 

^^  [We  must  hold,  therefore,  that  the  liability  of  these  loans  to 
taxation,  and  the  liabilitv  of  defendant  to  assess,  collect,  and 
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pay  over  the  tax  is  not' affected  by  the  fact  that  they  were  dealt 
with  by  Drexel  &  Co.,  and  not  by  defendant  or  its  treasurer, 
in  the  manner  described  in  finding  of  fact  No.  2.]   [22] 

"There  are  precedents  for  this  conclusion.  In  Common- 
wealth y.  Morrison,  1  Pears.  815,  the  facts  as  stated  in  the 
opinion  were,  *that  the  commissioners  of  Allegheny  county 
subscribed  for  stock  in  the  Pennsylvania  railroad  to  the  amount 
of  one  million  of  dollars,  as  authorized  by  the  Act  of  March  27, 
1848,  and  paid  the  subscription  by  giving  the  bonds  of  the 
county,  bearing  interest  at  the  rate  of  six  per  cent  per  annum. 
On  these  bonds  the  county  was  bound  to  pay  the  interest  half 
yearly,  and  the  company  was  obliged,  under  the  second  section 
of  the  same  act,  to  pay  the  county  six  per  cent  dividends  on 
its  stock  until  the  road  was  completed.  An  arrangement  was 
made  for  mutual  convenience  that  the  company  should  pay  the 
interest  on  the  bonds  as  the  same  fell  due,  instead  of  paying 
the  dividends  on  the  stock,  which  was  done  for  some  years.' 

^^  On  these  facts  the  late  learned  president  judge  of  this 
court  held  that  when  the  railroad  company  paid  the  interest 
due  from  the  county  on  the  bonds  thus  held  by  it,  *  t  became 
the  duty  of  the  treasurer  of  the  county  '  to  secure  the  state  tax 
by  notifying  the  treasurer  of  the  railroad  company  to  deduct 
it  from  the  coupons  when  presented  by  the  holders.  As  to  this 
payment  the  treasurer  of  the  company  became  his  agent  and 
the  county  treasurer  is  liable  for  neglect  of  duty  on  the  part  of 
the  person  employed.'  The  reason  given  is  that  ^  a  different 
conclusion  would  leave  the  commonwealth  without  remedy  for 
this  tax.  It  cannot  proceed  against  the  railroad  company.  It 
is  not  recognized  as  a  debtor  of  the  state.' 

"  In  the  case  of  Com.  v.  Phila.  &.  Reading  Coal  &  Iron  Co., 
137  Pa.  481,  this  court  declined  to  hold  the  defendant  liable 
for  failure  to  deduct  the  tax  which  had  accrued  on  the  pay- 
ment of  interest  on  certain  of  its  bonds,  for  the  reason  that 
another  company,  which  in  fact  paid  the  interest,  was  liable 
upon  the  bonds,  and  was  therefore  paying  interest  on  its  own 
indebtedness,  which  brought  it  directly  within  the  terms  of  §  4 
of  the  Act  of  June  80, 1885,  so  that  it  became  its  duty  to  deduct 
and  pay  over  the  tax,  and  it  could  have  had  no  defence  if  the 
settlement  had  been  made  against  it ;  and  therefore  the  reason 
given  in  Com.  v.  Morrison,  by  Pearson,  P.  J.,  would  not  ap- 
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ply.  But  Mr.  Justice  Clarke,  said  (p.  489) :  *  We  do  not 
question  the  good  faith  of  this  particular  transaction,  but  if 
this  mode  of  dealing  were  permitted  to  prevail  agfainst  the  tax 
laws  of  the  state,  it  would  be  in  the  power  of  this  corporation, 
and  of  all  others  similarly  situated,  by  a  mere  device,  to  delay 
and  defeat  a  proper  collection  of  the  tax  which  they  of  right 
ought  to  pay.'  As  the  company  which  actually  paid  the  interest 
in  that  case  was  liable  for  it,  and  therefore  bound  to  retain  the 
tax,  we  do  not  think  there  was  any  reason  for  apprehension 
that  the  payment  of  the  tax  could  have  been  escaped  in  that 
case,  but  it  is  nevertheless  a  direct  authority  for  the  result 
which  we  have  reached  in  the  case  now  before  us. 

"  [We  cannot  see  any  substantial  ground  on  which  to  base 
a  claim  that  the  tax  for  1888  should  be  apportioned.  Interest 
was  payable  on  the  bonds  deposited  with  Drexel  &  Co.  on  the 
first  of  January  and  July,  and  therefore  a  whole  year's  interest 
was  paid  in  1888,  and  this  properly  subjected  tiie  bonds  to  a 
full  year's  tax.]  [28] 

^'The  learned  attorney  general  contends  that  all  of  the  loans 
deposited  with  Drexel  &  Co.,  held  by  residents  of  Pennsyl- 
vania, non-residents,  or  by  persons  unknown,  are  taxable  be- 
cause Drexel  &  Co.,  the  depositaries,  being  residents,  are  to 
be  considered  resident  trustees  for  the  owners  of  the  bonds  in 
their  possession  within  the  state  and  with  an  interest  in  them 
because  of  having  advanced  the  interest  on  the  certificates  by 
which  they  were  represented.  In  our  opinion  the  bankers  were 
not  in  any  proper  sense  of  the  term  trustees  of  the  bonds  de- 
posited with  them.  They  were  simply  depositaries  or  bailees. 
They  gave  in  exchange  for  the  bonds  certificates  of  ownership 
payable  to  bearer  and  bearing  interest,  so  that  the  depositors 
continued  to  be  the  owners  and  in  practical  control  of  the 
bonds,  and  we  do  not  think  that  the  bankers,  or  the  defendant 
whom  they  represented,  would  have  had  the  right  to  retain 
the  tax  when  paying  interest  on  such  of  the  certificates,  or  the 
bonds  represented  by  them,  as  belonged  to  non-residents  or 
persons  whose  residence,  after  diligent  inquiry,  was  unknown ; 
or  that  the  general  principle  that  the  situs  of  negotiable  secur- 
ities is  at  the  domicile  of  their  owners,  was  affected  by  the 
fact  that  the  bonds  were  deposited  in  the  manner  stated  in  the 
finding  of  facts. 
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*'  It  is  not  claimed  that  the  amount  of  these  loans  held  by 
corporations  was  subject  to  taxation,  and  nothing  further  need 
therefore  be  said  as  to  them.  The  result,  on  this  branch  of 
the  case,  is,  that  we  must  hold  so  much  of  the  indebtedness  of 
defendant  as  was  owned  by  residents  of  Pennsylvania  and 
represented  by  loans  of  July  1, 1874,  and  the  Perkiomen  mort- 
gage, deposited  with  Drexel  &  Co.,  is  taxable  for  the  years 
1887  and  1888. 

"  The  bonds  deposited  with  Brown  Bros.  &  Co.  were,  as  we 
have  found,  exchanged  in  1888  for  other  bonds  of  defendant 
into  which  was  funded  the  interest  which  had  accrued  up  to 
May  31, 1887,  as  detailed  in  finding  of  fact  No.  8. 

^^The  commonwealth  claims  that  defendant  is,  on  these 
facts,  liable  to  tax  on  all  these  bonds  for  the  same  reason  upon 
which  it  claims  to  tax  all  the  bonds  deposited  with  Drexel  Co. 
But  this  claim,  so  far  as  it  applies  to  the  non-residents  and 
persons  whose  residence  is  unknown,  cannot  be  sustained  for 
the  reason  given  above ;  and  we  think  that  no  tax  can  be  re- 
covered with  respect  to  any  of  these  bonds  for  1887  for  the 
obvious  reason  that  no  interest  was  paid  on  them  during  that 
year.  When  the  report  was  made,  as  required  by  law,  for  the 
year  1887,  by  defendant's  treasurer  to  the  auditor  general,  no 
interest  had  been  paid,  and  therefore  no  tax  could  have  been 
deducted  nor  any  assessment  made  of  the  bonds  according  to 
the  taxing  act,  which  in  express  terms  requires  the  assessment 
to  be  made  and  the  tax  to  be  deducted  at  the  time  when  the 
interest  is  paid.  The  defendant  is,  therefore,  not  liable  in  the 
settlement  for  1887,  for  any  tax  on  these  bonds.  [Whatever 
liability  exists  was  incurred  in  1888,  the  year  in  which  the 
funding  of  the  interest  actually  took  place,  and  for  the  reasons 
already  given  we  think  that  the  liability  for  the  tax  upon 
these  bonds,  so  far  as  residents  of  the  state  are  concerned, 
was  not  affected  by  the  fact  that  they  were  dealt  with  by 
Brown  Bros.  &  Co.  in  the  manner  detailed  in  the  finding  of 
fact.]  [24]  Furthermore,  as  we  have  found,  the  bonds  into 
which  the  interest  was  funded,  which  were  given  in  exchange 
for  those  deposited  with  Brown  Bros.  &  Co.  were  not  ex- 
changed by  the  bankers,  nor  at  their  place  of  business,  but  by 
an  ofijcer  of  the  company,  defendant,  and  at  its  office,  in  other 
words,  by  the  defendant  itself.  If,  therefore,  the  transaction 
Vol.  cl— 21 
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was  such  that  in  legal  effect  it  amounted  to  a  payment  of 
interest  and  gave  rise  to  the  duty  of  assessing,  deducting,  and 
paying  over  the  tax,  there  can  be  no  escape  from  this  liability 
on  the  ground  that  it  was  not  the  act  of  the  defendant. 

^^The  counsel  for  defendant  contends  that  the  funding  of 
the  interest  up  to  May  31, 1887,  was  not  a  payment  of  interest, 
and  did  not  give  rise  to  the  duty,  nor  furnish  any  authority  to 
deduct  the  tax.  It  was  certainly  not  a  payment  in  money, 
but  the  law  is  well  settled  that  the  taking  of  a  negotiable  se- 
curity for  a  debt  operates  as  a  payment  if  so  intended  by  the 
parties.  There  can  be  no  question  that  such  was  the  intention 
here.  The  bondholders  could  not,  after  accepting  the  new 
bonds  with  the  accrued  interest  added,  claim  anything  on  the 
old  bonds  or  coupons  which  they  delivered  up.  [It  was  in 
legal  effect,  as  if  they  had  received  their  interest  up  to  May  81, 
1887,  in  money,  and  then  paid  it  to  the  defendant  in  the  pur- 
chiise  of  other  bonds.  And  defendant  could  not  escape  the 
duty  of  retaining  and  pa3ring  over  the  tax  because  its  creditors 
accepted  bonds  instead  of  cash  in  payment  of  the  interest 
due.]  [25] 

"  It  is  further  claimed  on  behalf  of  defendant  that  as  inter- 
est if  paid  at  all  was  paid  only  for  the  fraction  of  the  year, 
from  Jan.  1,  to  May  81, 1887,  tax  ought  not  to  be  charged  for 
the  whole  year,  but  should  be  apportioned,  and  as  interest  was 
paid  only  for  five  months,  only  five  twelfths  of  a  year's  tax 
accrued. 

"  The  interest  accrued  up  to  May  81, 1887,  was,  in  July,  1888, 
funded  in  new  bonds,  which  bore  interest  from  July  1,  1888, 
the  first  semi-annual  coupon  becoming  due  Jan.  1,  1889.  No 
interest  was  paid  on  the  deposited  bonds  in  1887,  and  no  tax 
was  deducted  or  paid  in  respect  of  them  during  that  year. 
[Only  one  year's  tax  is  charged,  therefore,  during  the  years 
1887  and  1888,  and  the  bonds  were  bearing  interest  for  at 
least  eleven  months  of  that  time.  It  seems  equitable,  there- 
fore, that  they  should  pay  one  year's  tax  for  these  two  years, 
and  it  is  only  on  equitable  grounds  that  an  apportionment 
of  a  tax  for  a  period  less  than  one  year  could  be  asked  or 
granted.]  [26] 

"The  Supreme  Court,  indeed,  have  decided,  in  Com.  v. 
Lehigh  Val.  R.  R.,  129  Pa.  429,  that  the  tax  on  loans  is  an 
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animal  tax  for  the  calendar  year,  and,  at  least  inferentially, 
that  it  cannot  be  apportioned.  Bat  the  practice  of  the  ac- 
counting department,  well  known  to  this  court,  and  which  has 
in  many  cases  received  its  sanction,  as  well  as  that  of  the  Su- 
preme Court,  has  been  for  more  than  a  score  of  years  to  ap- 
portion all  the  taxes  collected  from  corporations,  including 
the  tax  on  loans,  with  respect  to  time,  relative  length  of  lines 
and  values  of  property  within  and  without  the  state,  in  ac- 
cordance with  the  declaration  of  the  Act  of  1811,  under  which 
all  settlements  are  made,  that  ^  All  accounts  between  the  com- 
monwealth and  any  person  and  persons,  body  politic  or  cor- 
porate, as  well  those  with  the  oflBcers  of  the  revenue,  as 
other  person  intrusted  with  the  receipt,  or  who  have  or  here- 
after may  become  possessed  of  public  money,  also  the  accounts 
of  all  persons  having  claims  on  the  commonwealth,  except  as 
are  hereafter  excepted,  shall  be  examined  and  adjusted  by  the 
auditor  general  according  to  law  and  equity ; '  and  in  Com.  v. 
Easton  Bank,  10  Pa.  446,  it  is  said  that  the  operation  of  this 
section  '  has  not  been  confined  ....  to  technical  accounts ; 
but  has  been  extended  to  embrace  every  case  where  one  re- 
tains public  money  which  ought  to  be  paid  into  public  coffers, 
no  matter  under  what  appellation  received.  Whether  called 
tax,  or  dividends,  or  portions  of  fees  of  office,  the  sum  received 
for,  and  retained  from  the  public  use,  fall  within  the  purview 
of  the  act.' 

"  The  decision  first  above  referred  to  would  probably  lead 
to  the  conclusion  that  a  whole  year's  tax  is  due,  but,  aside 
from  this,  we  think  the  long-established  practice  of  the  depaiir 
nient,  and  the  provision  of  §  1  of  the  Act  of  1811,  that  accounts 
shall  be  settled  according  to  law  and  equity,  furnish  sufficient 
reasons  for  reaching  the  same  result. 

**  These  considerations  lead  to  the  following 

CONCLXTSIONS  OP  LAW. 

"1.  Defendant  is  liable  for  the  tax  for  the  year  1887  on 
$8,073,980,  the  amount  of  its  indebtedness  held  and  owned  by 
residents  of  Pennsylvania,  upon  which  interest  was  paid  by  its 
treasurer,  as  set  forth  in  finding  of  fact  No.  4. 

"  2.  Defendant  is  liable  for  the  tax  for  the  year  1888  on 
111,017,880,  the  amount  of  its  indebtedness  held  and  owned  by 
residents  of  Pennsylvania,  upon  which  interest  was  paid  by  its 
treasurer,  as  set  forth  in  finding  of  fact  No.  5. 
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[^^  8.  Defendant  is  liable  for  the  tax  of  the  year  1887  on 
$10,624,000,  the  amount  of  its  indebtedness  evidenced  by  the 
bonds  of  the  general  mortgage  loan  of  July  1, 1874,  which  were 
held  and  owned  by  residents  of  Pennsylvania  in  1887,  and  were 
deposited  with  Drexel  ^  Co.  in  1886  and  1887,  and  upon  which 
interest  was  paid  through  Drexel  &  Co.,  as  detailed  in  finding 
of  fact  No.  2.]  [27] 

["  4.  Defendant  is  liable  for  the  tax  for  the  year  1888,  on 
$12,275,000,  the  amount  of  its  indebtedness  evidenced  by  the 
bonds  of  the  general  mortgage  loan  of  July  1, 1874,  which  were 
held  and  owned  by  residents  of  Pennsylvania  in  1888,  and  were 
deposited  with  Drexel  &  Co.  in  1886  and  1887,  and  upon  which 
interest  was  paid  through  Drexel  &  Co.,  as  detailed  in  finding 
of  fact  No.  2.]  [28] 

["  5.  Defendant  is  liable  for  the  tax  for  the  year  1887  on 
$800,560,  the  amount  of  its  indebtedness  evidenced  by  the  guar- 
anteed scrip  secured  by  the  Perkiomen  Railroad  mortgage, 
which  was  held  and  owned  by  residents  of  Pennsylvania  in 

1887,  and  was  deposited  with  Drexel  &  Co.  in  1886  and  1887, 
and  upon  which  interest  was  paid  through  Drexel  &  Co.,  as 
detailed  in  finding  of  fact  No.  2.]  [29] 

["  6.  Defendant  is  liable  for  the  tax  for  the  year  1888  on 
$300,560,  the  amount  of  its  indebtedness  evidenced  by  the 
guaranteed  scrip  secured  by  the  Perkiomen  Railroad  mortgage, 
which  was  held  and  owned  by  residents  of  Pennsylvania  in 

1888,  and  was  deposited  with  Drexel  &  Co.  in  1886  and  1887, 
and  upon  which  interest  was  paid  through  Drexel  &  Co.  as 
detailed  in  finding  of  fact  No.  2.]  [30] 

["  7.  Defendant  is  liable  for  the  tax  for  the  year  1888  on 
$13,268,657,  the  amount  of  its  indebtedness  evidenced  by  the 
several  securities  specified  in  finding  of  fact  No.  3,  which  were 
held  and  owned  by  residents  of  Pennsylvania  in  1888,  and  Vere 
deposited  with  Brown  Bros.  &  Co.  in  1886  and  1887,  and  the 
interest  upon  which  was  funded  in  1888  in  the  manner  detailed 
^n  said  finding  of  fact.]  [31] 

*'  8.  Defendant  is  not  liable  for  any  tax  on  any  part  of  its  in- 
debtedness evidenced  by  bonds  or  other  securities  which  were 
held  and  owned  in  1887  and  1888  by  non-residents  of  Pennsyl- 
vania, or  by  pei-sons  whose  residences  are,  or  were,  during  those 
years  unknown. 
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^^  9.  Judgment  is  therefore  directed  to  be  entered  in  favor  of 
the  Commonwealth  and  against  defendant  in  No.  192  Jan.  T., 
1890,  as  follows: 
Tax  on  $8,078,980,  at  three  mills,        .        .      $24,221  79 
Tax  on  $10,624,000,  at  three  mills,  .        .   81,872  00 

Tax  on  $800,560,  at  three  mills,   ...  901  68 


Total  tax, $66,995  47 

Interest  from  Oct  15, 1889,  to  April  27, 1881, 

at  12  per  cent  per  annum,        .        .        .        10,487  08 
Attorney  general's  commissions,  at  5  per  cent,      2,849  77 

Total, $70,882  32 

"  And  in  No.  198  Jan.  T.,  1890,  as  follows : 

Tax  on  $11,017,380,  at  three  mills,     .        .  $38,051  99 

Tax  on  $12,276,000,  at  three  mills,         .         .  86,825  00 

Tax  on  $18,263,667,  at  three  mills,     .        .  39,790  97 

Tax  on  $300,660,  at  three  mills,     ...  901  68 


Total  tax,  ....       $110,66964 

Interest  from  Oct.  16, 1889,  to  April  27, 1891, 

at  twelve  per  cent  per  annum,     .         .         .     20,344  79 
Attorney  general's  commissions,  at  6  per  cent,     5,528  48 

Total, $186,442  91 

unless  exceptions  be  filed  within  the  time  limited  by  law." 

Exceptions  (2,  3)  alleged  error  in  refusing  to  find  facts  as 
requested  in  defendant's  points,  as  follows : 

(2)  "  11.  The  certificates  issued  by  Drexel  &  Co.  and  Brown 
Bros.  &  Co.  were  sold  in  large  quantities  on  the  stock  market 
and  frequently  changed  hands.  They  were  presented  in  1888 
for  pajrment  or  redemption,  in  most  cases,  by  persons  other 
than  those  to  whom  they  were  originally  issued,  and  in  the 
great  majority  of  cases  by  bankers  and  brokers,  or  their  em- 
ployees. The  distribution  of  the  certificates,  or  of  the  new 
series  of  bonds,  as  between  residents,  non-residents,  resident 
trustees,  corporations,  etc.,  as  ascertained  respectively  in  1888 
and  1889,  was  not  the  same  as  the  distribution  of  the  original 
bonds  in  1887.  There  were  but  few  certificates  presented  by 
the  original  owners  thereof,  and,  in  view  of  the  great  numbei 
of  certificates  paid  or  exchanged  and  the  other  circumstances 
as  testified  to,  it  was  impracticable  to  ascertain  such  owners.  [1] 
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(8)  "  19.  There  is  no  evidence  to  show  that  any  of  the  par- 
ticular bonds  surrendered  to  Drexel  &  Co.,  or  to  Brown  Bros. 
&  Co.,  were  in  the  ownership  of  residents  of  Pennsylvania  in 
1887,  nor  that  any  particular  certificates  of  Drexel  &  Co.  were 
in  the  hands  of  taxable  persons  in  1888. "  [2] 

Exceptions  (4-16)  alleged  error  in  refusing  defendant's  re- 
quests to  find  conclusions  of  law  as  follows : 

(4)  "  2.  The  payment  of  the  interest  for  1887  of  the  (II) 
consolidated  mortgage  of  June  1,  1871,  by  the  reconstruction 
ti'ustees  was  not  a  payment  by  the  company,  and  the  company 
was  not  bound  to  assess  and  deduct  any  tax  thereon,  and  is  not 
chargeable  with  the  payment  of  any  amount  by  reason  of  its 
failure  to  assess  and  collect  said  tax.  The  ascertainment  of 
the  ownership  of  the  bonds  after  the  time  of  such  payment  of 
interest,  does  not  carry  with  it  a  liability  for  the  collection  of  the 
tax  on  the  bonds,  the  ownership  of  which  was  unknown  to  the 
oflBcers  of  the  company  at  the  time  of  payment,  and  such  dis- 
tribution, so  subsequently  ascertained,  does  not  form  a  basis 
for  a  judgment  against  the  company.  [3] 

(5)  "  3.  Drexel  &  Co.  were  not  the  agents  of  the  Phila.  & 
Reading  R.  R.  Co.  in  the  matter  of  the  payment  of  the  bonds 
deposited  with  them,  and  in  no  event  did  the  relations  of 
Drexel  &  Co.  with  the  company  under  the  plan  of  re-organi- 
zation confer  upon  them,  or  transfer  to  them,  any  authority  or 
power  to  assess  and  deduct,  from  the  interest  paid  to  the 
holders  of  their  certificates,  a  tax  upon  any  securities  issued 
by  the  company,  or  upon  their  own  certificates,  in  lieu  of  the 
treasurer  of  the  company.  [4] 

(6)  "  6.  No  tax  was  due  the  commonwealth  until  it  had  been 
legally  assessed.  No  tax  having  been  assessed  in  1887  on  the 
bonds  surrendered  to  Drexel  &  Co.,  or  the  certificates  issued  in 
exchange  therefor,  no  tax  for  that  year  could  have  been  as- 
sessed and  collected  in  1888  on  any  certificates,  except  where 
such  certificates  were  found  in  the  hands  of  the  original  holders, 
residents  of  the  state,  or  resident  trustees,  who  received  them 
in  exchange  for  bonds  taxable  under  the  Act  of  1885.  [5] 

(7)  "  7.  The  ascertainment  by  Drexel  &  Co.  of  the  ownership 
of  the  bonds  or  certificates,  was  not  an  ascertainment  thereof 
by  the  ofiBcers  of  the  company,  which  would  aflfect  it  with  any 
liability  for  the  tax.  [6] 
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(8)  "  8.  There  being  no  evidence  to  show  the  ownership  of 
the  bonds  and  certificates  in  1887,  and  it  appearing,  from  the 
evidence,  that  the  ascertainment  of  such  ownership  was  im- 
practicable, through  no  negligence  or  wilful  act  on  the  part  of 
the  officers  of  the  company,  no  judgment  can  be  recovered 
against  the  company  for  any  tax  for  1887  on  the  bonds  deposited 
with  Dtexel  &  Co.  [7] 

(9)  "  9.  No  tax  can  be  charged  against  the  company  for  1888 
on  the  bonds  deposited  with  Drexel  &  Co.,  because  the  officers 
of  the  company  did  not  know,  and  had  no  means  of  ascertain- 
ing, the  residences  of  the  owners  of  certificates  redeemed  in 
1888  by  Drexel  &  Co.,  and  could  not  have  assessed  and  col- 
lected any  tax  thereon,  and  because  no  interest  for  1888  was 
paid  by  the  company  on  its  own  bonds  so  deposited,  or  on  the 
Drexel  &  Co.  certificates.  [8] 

(10)  "  10.  The  tax  for  the  year  1888,  if  any  be  collectible, 
on  the  bonds  deposited  with  Drexel  &  Co.,  must  be  propor- 
tioned to  July  1,  1888.  No  more  than  one  half  year's  tax  can 
be  collected  from  the  company  defendant.  [9] 

(11)  "  12.  The  funding  of  the  interest  on  the  bonds  deposited 
with  Brown  Bros.  &  Co.  was  not  such  a  payment  of  interest 

.  as  is  contemplated  by  the  Act  of  1885.  The  Act  of  1885  re- 
quires the  deduction  of  the  tax,  in  cash,  on  the  payment  of  in- 
terest, in  cash,  and  does  not  authorize  any  diminution  in  the 
amount  of  the  bonds  delivered  to  the  certificate  owners,  to  rep- 
resent accrued  interest,  or  the  deliveiy  of  bonds  to  the  state 
in  payment  of  the  tax.  The  deliveiy  to  the  commonwealth  of 
three  dollars  in  bonds  for  each  $1,000  of  interest  funded,  would 
not  have  been  a  payment  and  satisfaction  of  the  tax  imposed 
by  the  Act  of  1885.  [10] 

(12)  "  13.  No  tax  for  1887  could  have  been  assessed  and 
collected  on  the  basis  of  the  ownership  of  the  certificates  funded 
in  1888,  or  of  the  new  bonds,  on  which  interest  was  first  paid 
in  1889,  no  assessment  having  been  made,  or  having  been  pos- 
sible, in  1887,  and  there  being  no  evidence  to  show  the  owner- 
ship in  that  year  with  respect  to  any  particular  bonds.  [11] 

(13)  "  14.  No  tax  could  have  been  collected  for  1887,  in  any 
event,  on  any  bonds  deposited  with  Brown  Bros.  &  Co.,  except 
from  such  certificate  owners  as  appeared  to  have  been  the  orig- 
inal recipients  of  the  certificates,  and  then  only  for  the  propor- 
tionate part  of  the  year  1887  to  May  31,  that  is  five  twelfths.  [12] 
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(14)  ^^  15.  No  tax  was  due  to  the  state  until  an  assessment 
was  duly  made,  and  no  assessment  on  the  bonds  deposited,  or 
the  certificates  exchanged  therefor,  having  been  made,  or  hav- 
ing been  possible,  until  the  time  of  the  presentation  of  the  cer- 
tificates for  payment  or  exchange  into  new  bonds,  the  original 
bonds,  or  the  certificates  representing  them,  passed  from  hand 
to  hand  without  being  charged,  or  encumbered,  with  the  lia- 
bility for  any  tax.  [13] 

(15)  "  16.  The  tax  for  any  one  year  must  be  based  on  the 
taxable  bonds  as  owned  in  that  year,  and  the  commonwealth 
must  show  that  the  bonds  were  taxable.  [14] 

(16)  "17.  A  tax  for  the  whole  of  the  year  1887  on  the 
bonds  deposited  with  Brown  Bros.  &  Co.  would  impose  double 
taxation  on  the  same  debt,  the  new  bonds  issued  in  lieu  thereof 
having  been  reported  to  the  auditor  general  in  1889  and  taxed 
in  the  ficcount  settled  for  that  year."  [15] 

Other  exceptions  were  as  follows : 

(17)  The  court  erred  in  admitting  and  considering,  as  evi- 
dence of  the  distribution  of  bonds  in  1887  and  1888,  the  tabu- 
lated statement  prepared  and  submitted  by  Mr.  Jones,  such 
statement  being  merely  an  assumption  based  upon  the  distribu- 
tion of  bonds  in  other  yeai*s,  and  particularly  of  a  new  issue  of 
bonds  in  the  year  1889,  and  irrelevant.  [16] 

(1 9)  The  court  erred  in  not  finding  the  distribution  of  cer- 
tificates of  Brown  Bros.  &  Co.,  when  presented  at  the  oflBce  of 
the  company  for  redemption  in  1888,  to  be  as  follows : 


Residents  Brokers.  Banks  & 

of  Penn'a.  Trust 
Co/s. 

Income  bonds,  .  .  .   $1,300,000  $3,508,000  $719,000 

Deben.  and  Guar.  Scrip,   117,565  127,210  10,725 

Con.  Adj.  Scrip,  .   .  .       68,37s  i»tSiS  »3t770 

Con.  Loan  1873-93, .  .  1,561,800  1,129,800  104,500 

Deben.Loan  1868-93,  .       85,600  ii4t90o  74i3oo 

Second  Series,  ....      112,500  11630,839  530,200 

First  Series, 3»»63S  8,765  5,7«o 

'*    Coupons,  ....     322,125  431*672  63,275 


Non-ren-    Unknown, 
dent. 


Total. 


$1,920,000     $748*000     $8,i95fO0O 


196,560 

X37i8io 

2,188,000 

ajStSoo 

3,716,000 

101,139 

176,593 


94.450 
68,225 

503,000 
88,400 

141,870 
36,497 
S0.4«« 


546,510 

Si<h7»5 
5,487,100 

638,700 
6,131,409 

184,746 
«,044,077 


Total, $3,600,600     $6,983,731  $1,531,480     $8,711,602  $1,730,854   $a«,558,a67  [i8) 

Exceptions  (18,  20-82)  were  to  the  findings  of  fact  above 
in  brackets,  designated  as  assignments  of  error  17,  and  19-31, 
respectively,  and  (38)  entry  of  judgment  for  commonwealth. 
The  exceptions  were  overruled  and  judgment  entered  for  com- 
monwealth as  indicated  above. 
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Errari  assigned  were  (1-82)  overruling  exceptions,  quoting 
them  as  above. 

John  Q-.  Johnson^  Wm.  B.  Lamberton^  with  him,  for  appeljant. 

James  A.  Stranahan^  deputy  attorney  genei*al,  W,  U.  HenseU 
attorney  general,  with  him,  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  July  18, 1892. 

The  questions  presented  in  these  cases  grow  out  of  a  state 
of  facts  so  unusual  as  not  to  be  in  legislative  contemplation 
when  the  taxing  Act  was  passed,  and  too  far  outside  of  the 
ordinary  course  of  business  for  much  light  to  be  afforded  by 
precedent  or  experience.  A  corporation  with  enormous  assets, 
and  also  enormous  liabilities,  found  itself  unable  to  meet  the 
interest  on  a  very  large  body  of  its  obligations.  As  to  these 
it  was  practically  insolvent,  unable  to  pay  as  payment  fell  due. 
These  obligations  were  in  classes,  with  priority  among  them- 
selves which  threatened  the  juniors  with  destruction.  To  es- 
cape this  danger  the  corporate  affairs  and  management  were 
taken  out  of  Uie  hands  of  the  usual  oflBcers,  not  merely  by  the 
process  of  a  receivership  but  by  the  joint  action  of  the  stock- 
holders and  the  creditors  in  exercise  of  their  combined  powers 
for  their  common  interest.  The  result  was  a  settlement, 
among  other  things,  of  the  interest  upon  a  large  amount  of  the 
corporate  debt,  which  the  commonwealth  claims,  was  a  pay- 
ment that  entitles  it  to  demand  the  tax  imposed  by  the  Act  of 
1885  from  the  company.     The  court  below  so  held. 

It  will  simplify  the  discussion,  and  tend  to  clear  underatand- 
ing  of  the  subject  to  keep  in  mind  that  the  tax  is  laid  not  on 
the  company,  nor  even  on  the  bondholders  as  a  body,  but  upon 
each  resident  bondholder  as  an  individual.  The  company,  or 
rather  its  treasurer,  is  merely  the  instrument  of  collection  for 
the  convenience  of  the  state.  The  question  therefore  is  not 
whether  the  company  has  in  effect  and  through  its  agencies 
paid  the  interest,  but  whether  it  paid  at  such  time  and  in  such 
manner  that  its  treasurer  could  perform  the  duty  imposed  upon 
him  by  the  statute,  of  deducting  the  tax  from  each  sharehol- 
der's interest.  It  might  even  be  conceded  that  the  interest 
has  in  effect  been  paid  by  the  company,  and  that  the  state  has 
not  received  the  tax  to  which  it  is  entitled,  but  the  question 
would  still  remain  whether  the  omission  to  collect  the  tax  was 
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such  a  default  ab  to  make  the  company  directly  liable  for  the 
amount.  It  wa43  found  as  a  fact  by  the  learned  court  below 
that  the  treasurer  made  the  assessment  and  report  to  the  audi- 
tor general  in  1887  and  1888  as  required  by  law,  and  it  is  ad- 
mitted that  the  company  acted  in  entire  good  faith,  and  that 
there  is  no  element  of  fraud,  or  trick,  or  device  to  escape  the 
payment  of  the  tax  in  the  case. 

It  would  be  unprofitable  to  discuss  in  detail  the  numerous 
and  very  elaborate  assignments  of  error,  and  with  this  prelim- 
inary view  of  the  nature  of  the  question,  I  address  myself  di- 
rectly to  the  substantial  points  of  controversy. 

1.  The  payments  of  interest  by  Drexel  &  Co.  during  1887 
were  not  payments  by  the  company.  They  were  not  made 
with  the  company's  money,  nor  by  the  company's  authority  or 
at  its  instance.  Drexel  &  Co.  did  not  represent  the  company 
in  any  capacity,  though  what  they  did  was  with  the  expecta- 
tion that  it  would  result  ultimately  to  the  company's  advan- 
tage. That  however  was  a  mere  incident  which  might  or 
might  not  follow,  the  action  of  Drexel  &  Co.  was  as  agents 
and  on  behalf  of  certain  stock  and  bondholders  who  had,  in 
their  individual  rights  and  capacity,  agreed  to  adopt  the  pro- 
posed plan  of  re-organization  for  their  own  individual  benefit. 
To  join  in  the  plan  or  not  was  determined  by  each  bondhold- 
er for  himself.  Drexel  &  Co.  represented  only  those  who 
joined.  They  paid  out  their  own  money  to  the  bondholdei*s 
they  represented,  by  way  of  an  advance  on  account  of  interest, 
but  under  conditions,  one  of  which  was  that,  in  case  the  plan 
of  re-organization  failed,  their  advances  were  to  be  repaid  to 
them  by  the  bond  or  certificate  holders  whose  bonds  were  to 
be  re-delivered  to  them  and  their  claims  against  the  company 
thus  restored  to  the  status  quo.  Up  to  this  point  the  company 
had  no  part  in  the  transaction. 

Drexel  &  Co.  were  under  no  obligation'  to  deduct  the  tax 
from  their  payments.  Whether  the  company  could  delegate 
its  authority  under  the  statute  is  entii'ely  immaterial.  Drexel 
&  Co.  did  not  represent  the  company,  and,  what  is  even  more 
to  the  point,  no  tax  was  assessed  or  assessable  upon  the  pay- 
ments made.  They  were  not  payments  by  the  debtor  to  the 
creditor,  which  alone  are  taxable,  but  advances  by  certain  of 
the  creditors  among  themselves,  with  the  assistance  of  stock- 


Digitized  by 


Google 


Pa.]  COM.  V.  P.  &  R.  R.  R.  331 

1892.]  Opinion  of  the  Court. 

holders  and  Drexel  &  Co.  individually,  which  were  to  be  in- 
terest paid  or  mere  advances  to  be  returned,  according  to 
luture  circumstances.  If  the  plan  of  re-organization  failed 
and  Drexel  &  Co.  were  repaid  by  the  bondholders  their  dis- 
bursements under  the  effort  to  carry  it  through,  then  there 
would  be  no  payment  of  interest  at  all.  Advances  by  an  agent 
of  the  creditors,  under  such  circumstances,  whether  called 
interest  or  not,  are  not  within  the  terms  of  the  Act  imposing  a 
tax  upon  payments  of  interest  by  corporations  to  the  holdei*s 
of  their  indebtedness. 

Up  to  this  point  as  already  said  it  is  entirely  clear  that  the 
corporation  was  no  party  to  the  transactions  in  any  way.  In 
July,  1888,  however  the  plan  of  re-organization  had  become  so 
far  successful  that  the  company  was  enabled  to  pay  off  the 
bonds  which  had  been  deposited  with  Drexel  &  Co.,  including 
the  reimbursement  to  the  latter  of  their  advances  on  account 
of  interest.  By  so  doing  of  course  the  company  ratified  and 
accepted  what  had  been  done  by  Drexel  &  Co.  as  having  been 
done  on  behalf  as  well  as  for  the  benefit  of  the  company,  and 
the  substantial  foundation  of  the  commonwealth's  claim  is 
that  this  ratification  made  the  payment  of  interest  by  Drexel 
&  Co.  so  completely  a  payment  by  the  company  that  the  latter 
is  bound  to  account  for  the  tax.  If  the  tax  were  imposed 
upon  and  payable  by  the  company  this  claim  would  be  indis- 
putable, or  agsRn  if  the  payment  had  been  made  in  the  first 
place  by  Drexel  &  Co.  acting  in  any  way  under  the  authority, 
or  on  account  of  the  company,  the  company  would  have  been 
liable  on  the  principles  of  Com.  v.  Phila.  &  Reading  Co.,  137 
Pa.  481,  where  it  was  held  that  a  corporation  must  be  pre- 
sumed to  be  solvent  as  to  those  obligations  which  are  shown 
to  have  been  actually  paid,  and  that  payment  by  the  receivei-s 
of  a  guarantor  raili-oad  company  who  were  also  receivera  of 
the  debtor  company,  and  a  charge  of  the  amount  against  the 
latter  in  the  accounts,  was  in  effect  and  for  the  purposes  of 
the  tax  a  payment  by  the  latter.  But  the  case  here  is  entirely 
different.  As  akeady  shown,  Drexel  &  Co.  did  not  act  under 
the  authority  or  on  behalf  of  the  company  but  entirely  inde- 
pendently and  for  other  parties.  As  between  them  and  the 
company  they  were  separate  parties,  dealing  amicably  but  at 
arm's  length  in  the  settlement  of  July,  1888,  and  the  accopt- 
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ance  by  the  company  of  Drexel  &  Co.'s  action  was  the  accept- 
ance of  a  completed  act,  not  as  it  might  have  been,  not  even 
necessarily  as  it  ought  to  have  been,  but  as  it  actually  was  at 
that  time.  The  liabilities  of  the  company  began  at  and  from 
that  date,  when  its  affairs  as  to  this  branch  of  them,  came 
under  its  own  control. 

Recurring  now  to  the  point  noted  at  the  outset  that  the  tax 
is  laid  on  the  bondholder  as  an  individual  and  the  company  is 
merely  a  collector,  we  come  to  the  question  whether  upon  the 
adoption  of  Drexel  &  Co.'s  acts,  and  payment  made  to  them  in 
July,  1888,  there  was  any  duty  of  collection  of  the  tax  which 
the  company  omitted.  As  to  the  year  1887  clearly  there  was 
none.  As  already  shown  the  company  made  no  payment  in 
that  year,  and  it  is  at  the  time  of  payment,  and  then  only,  that 
the  tax  is  to  be  assessed  and  deducted.  Moreover,  when  pay- 
ment was  made  in  July,  1888,  it  was  to  those  who  at  that  time 
held  the  bonds,  or  the  certificates  which  represented  them. 
The  certificates  were  negotiable,  and  the  evidence  is  that  they 
passed  from  hand  to  hand  and  were  largely  dealt  in  upon  the 
stock  market.  Proof  as  to  what  bonds  were  in  July,  1888,  held 
by  residents  of  Pennsylvania  was  not  proof  as  to  1887,  even 
though  it  be  shown  that  the  aggregate  amount  was  fairly  con- 
stant. The  tax  is  not  on  resident  holders  in  the  aggregate  but 
on  each  separately.  Even  if  the  adoption  by  the  company  in 
July,  1888,  of  Drexel  &  Co.'s  advances  in  1887  <5ould  be  consid- 
ered a  payment  by  the  company  in  1887  the  holders  in  1887  were 
then  beyond  reach  and  there  was  no  authority  in  law  to  deduct 
the  tax  for  1887  from  the  holders  in  1888. 

In  regard  to  the  interest  falling  due  in  July,  1888,  the  case 
is  different.  By  the  close  of  1887  the  board  of  reconstruction 
trustees,  to  whom  the  decision  had  been  left,  became  satisfied 
that  the  plan  of  re-organization  would  be  successful  and  by 
July  the  company  had  raised  f  28,615,950,  which  it  delivered 
to  Drexel  &  Co.  and  which  was  used  by  the  latter  in  reimburs- 
ing themselves  for  their  advances  and  in  paying  off  the  princi- 
pal and  the  arrears  of  interest  on  the  deposited  bonds.  In  this 
matter  Drexel  &  Co.  clearly  acted  for  the  corporation.  The 
latter  not  only  i-atified  and  adopted  what  Drexel  &  Co.  had 
previously  done,  and  as  already  said  became  responsible  for 
whatever  was  done  after  that  time,  but  furnished  the  money 
with  which  the  payment  was  made.     In  so  doing  the  company 
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not  only  converted  Drexel  &  Co.'s  previous  conditional  advance 
of  four  per  cent  into  an  actual  payment  of  interest,  but  made  a 
new  payment  out  of  its  own  funds  of  the  other  two  per  cent  nec- 
essary to  make  up  the  rate  stipulated  in  their  bonds.  This  was 
clearly  a  payment  by  the  company  on  which  the  tax  was  due. 
The  failure  to  deduct  and  pay  it  over  to  the  state  treasurer  is  not 
sufficiently  excused.  The  finding  of  facts  is  a  little  indefinite  on 
this  point,  which  was  not  important  in  the  view  taken  by  the 
court  below.  It  is  found  that  when  the  report  was  made  to  the 
auditor  general  in  1887  the  treasurer  had  no  means  of  ascertain- 
ing the  residence  of  the  holders  of  the  loans,  ^'  and  it  was  only 
after  they  had  been  paid  off  in  July,  1888,  that  the  details.  .  .  . 
were  obtained  by  the  treasurer  from  the  bankers."  But  the 
company  having  furnished  the  money  and  theix  acting  through 
Drexel  &  Co.  had  authority  to  ascertain,  and  there  is  no  suffi- 
cient proof  that  they  could  not  in  fact  have  done  so.  In  Comp- 
troller Jones's  affidavit  it  is  said,  ^'  in  the  case  of  the  payment 
of  the  general  mortgage  of  July,  1874,  to  Drexel  &  Co.  the 
company  was  able  to  obtain  partial  information,  the  transaction 
being  conducted  by  one  and  the  same  party,"  but  there  is  a 
notable  absence  of  definiteness  as  to  what  information  was  ob- 
tained and  whether  any  efforts  were  made  to  obtain  the  rest. 
We  conclude  therefore  that  as  to  this  payment  in  July,  1888,  the 
company  is  liable  for  the  tax.  As  it  was  however  a  payment 
for  half  a  year  only,  the  claim  of  the  appellant  that  the  tax 
should  be  apportioned  is  one  that  in  equity  should  be  allowed. 
2.  As  to  the  bonds  deposited  with  Brown  Brothers  &  Co. 
on  which  no  payment  of  interest  in  money  was  made,  but  which 
were  funded  as  to  principal  and  accrued  interest  by  the  issue 
of  new  bonds  in  1888.  The  learned  judge  below  held  that  no 
tax  was  due  for  the  year  1887  as  no  interest  had  been  paid  in 
that  year,  but  that  as  to  1888  the  acceptance  of  a  new  bond  in 
release  and  substitution  for  the  old  one  was  a  payment  of  in- 
terest. There  is  no  doubt  of  the  principle  of  law  that  the  ac- 
ceptance of  a  new  obligation  is  payment  of  the  old,  if  the  parties 
so  intend  and  agree.  But  it  does  not  seem  to  us  to  cover  this 
case.  It  cannot  be  said  that  such  was  the  understanding  and 
intention  of  the  parties.  The  interest  was  unpaid  for  several 
years  past,  the  bondholders  were  unable  to  get  it  when  it  wag 
due,  and  were  in  danger  of  losing  it  altogether.  Under  this 
pressure  they  agreed  to  stop  its  running  at  May  31,  1887,  give 
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up  all  claim  to  it  between  that  date  and  July,  1888,  aud  to  ac- 
cept for  their  present  bonds,  others,  including  in  their  amount 
as  principal,  the  unpaid  interest  on  the  old  ones  up  to  May  31, 
1887.  No  reasoning  can  make  this  a  payment  in  fact,  or  other 
than  a  mere  new  promise  to  pay.  The  agreement  of  the  par- 
ties might  make  it  a  payment  in  law,  but  the  circumstances 
seem  to  negative  any  such  actual  intention.  It  was  the  de- 
ferring of  payment,  and  the  acceptance  of  a  new  promise,  as  ' 
the  lesser  evil  of  those  which  the  situation  presented.  There 
is  nothing  to  show  that  the  holders  regarded  it,  or  intended  it 
to  be  regarded  as  payment. 

Again  and  a  fortiori^  it  was  not  such  a  payment  as  was  meant 
by  the  Act  of  1885.  The  first  section  imposes  the  tax  on 
"  money  owing  by  solvent  debtors  "  and  the  fourth  section  which 
prescribes  the  duty  of  the  corporation  treasurer  to  collect,  re- 
quires him  upon  payment  of  interest  ^'  to  deduct  three  mills  on 
every  dollar  of  the  interest  paid,"  etc.  Even  if  a  corporation 
which  has  to  substitute  a  new  promise  for  the  money  which  its 
bond  calls  for,  can  be  deemed  solvent  as  to  such  interest,  in  the 
sense  meant  by  the  statute,  it  is  clear  that  the  payment  con- 
templated was  payment  in  money.  The  tax  is  payable  in 
money  and  is  to  be  "deducted" — a  portion  withheld, kept  back, 
subtracted  from  —  the  interest  paid  to  the  bondholder.  De- 
ducting the  necessary  proportion  of  the  new  bonds  and  ten- 
dering them  to  the  state  treasurer  would  not  be  compliance 
with  the  act,  the  state  demands  money  not  bonds ;  there  was 
no  authority  in  the  corporation  to  require  from  each  bondhold- 
er an  amount  of  cash  equal  to  three  one-thousandths  of  his 
bonds,  that  was  not  part  of  the  contract ;  nor  does  the  statute 
compel  the  corporation,  when  paying  its  interest  in  new  prom- 
ises, to  pay  the  three  mills  on  each  dollar  in  money,  that  would 
not  be  deducting  the  tax  from  the  interest,  but  making  a  totally 
different  payment.  It  would  be  a  strain  upon  the  language 
used  to  call  the  settlement  in  regard  to  these  bonds  a  payment 
within  the  terms  of  the  Act. 

In  so  holding  it  is  not  at  all  meant  to  imply  that  a  solvent 
corporation  may  pay  its  interest  in  stock  or  scrip,  or  other 
equivalent  of  money  and  thereby  escape  the  tax.  No  such 
question  is  raised  by  the  facts  of  this  case. 

3.  The  interest  on  the  consolidated  mortgage  of  June  1, 1871, 
would  seem  to  stand  upon  the  same  principles  as  that  on  the 
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general  mortgage  of  1874.  True  it  was  not  merely  advanced 
but  paid  by  the  reconstruction  trustees  in  1887,  but  this  was 
not  a  payment  by  the  company.  The  money  was  not  furnished 
directly  or  indirectly  by  the  company,  but  by  the  stock  and 
junior  loanholders.  They  were  under  no  obligation  to  contrib- 
ute for  this  purpose  and  each  determined  for  himself  whether 
to  do  so  or  not.  The  reconstruction  trustees  represented  only 
those  who  contributed.  That  they  took  an  assignment  of  cou- 
pons as  a  means  of  reimbursement  does  not  vary  the  case.  If 
the  plan  failed  they  might  and  probably  would  lose  the  money 
they  had  advanced,  if  it  succeeded  they  would  get  it  or  some 
of  it  back.  In  either  case  it  was  a  voluntary  advance  of  money 
by  parties  not  personally  liable  therefor,  to  protect  their  own 
interest.  It  is  this  feature  which  distinguishes  the  case  from 
Com.  V.  P.  &  R.  Co.,  137  Pa.  481,  where  the  payment  was 
made  in  behalf  of  the  corporation  by  another  which  was  liable 
on  the  same  obligation  as  guarantor.  For  the  same  general 
reasons  already  stated  in  regard  to  the  advances  by  Drexel  & 
Co.  this  was  not  a  payment  of  interest  by  the  company  in  1887. 
When  however  in  1888  the  company  furnished  the  money  and 
took  up  the  coupons  for  1887  and  1888  it  was  a  payment  in  1888 
and  the  company  became  liable  for  the  tax  for  that  year. 

In  accordance  with  the  foregoing  views  the  appellant  com- 
pany must  be  held  not  liable  for  tax  in  1887  on  the  interest 
on  the  general  mortgage  of  1874  and  the  Perkiomen  Railroad 
mortgage  scrip  deposited  with  Drexel  &  Co.  and  liable  only 
for  apportioned  tax  on  the  same  for  half  the  year  1888 ;  not 
Uable  for  tax  in  1887  on  the  interest  on  the  consolidated  mort- 
gage of  1871 ;  and  not  liable  either  in  1887  or  1888  for  tax  on 
the  interest  of  the  junior  bonds  deposited  with  Brown  Brothers 
&  Co.  and  funded  in  new  bonds.  These  items  therefore  must 
be  stricken  out  of  the  judgments  and  the  interest  items  be  re- 
adjusted. 

The  judgments  are  therefore  modified  and  reduced  as  follows: 

In  No.  44-1887. 
Tax  on  loans,  interest  on  which  was  paid 

by  the  company,  $8,746,980,  .         .      $11,237.79 

Interest  on  tax, 2,067.80 

Attorney  general's  commissions,   ....   561.88 


Total,  .        ;       .        .         $13,867.47 
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1.       fJuiy  18. 

In  No.  45-1888. 

Tax  as  above  on 

$11,017,880 

•                • 

$88,051.99 

Tax  apportioned 

on  112,275,000 

• 

.  18,412.60 

Tax  apportioned 

on  $800,560 

•                • 

450.84 

Interest  on  tax, 

•        •        •        • 

• 

.   9,552.86 

Attorney  general 

's  commissions,    . 

•                • 

2,595.76 

Total,  $64,068.46 


Lynch,  for  Use,  Appellants,  v.  Lynch  et  al. 

Partition — Bond,  for  mesne  profits,  on  appeal 

A  bond,  under  the  Act  of  Miux^  17,  1845,  to  secure  mesne  profits  on 
appeal  fix>m  partition  proceedings  is  for  the  use  of  the  parties  entitled  to 
the  mesne  profits,  without  regard  to  the  obligee  named  in  the  bond. 

Form  cf  action  and  Jtidgment 

Suit  is  properly  brought  in  the  name  of  the  obligee  as  legal  plaintiff, 
in  this  case  the  widow,  for  the  use  of  all  the  parties  in  interest,  and  judg- 
ment should  be  entered  in  the  aggregate,  to  be  distiibuted  among  the  par- 
ties entitled. 

Argued  Jan.  13, 1892.  Appeal,  No.  147,  July  T.,  1891,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1887,  No.  52,  for  legal  plaintiff  and  refusal  of  judgment  for  use 
plaintiffs  for  want  of  suflBcient  affidavit  of  defence,  in  assump- 
sit on  appeal  bond  for  mesne  profits  in  partition  proceedings. 
Before  Paxson,  C.  J.,  Sterrett,  Green,  Williams,  McCol- 
LUM,  Mitchell  and  Heydrick,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
After  the  affirmance  of  the  proceedings  in  partition  covered 
by  the  appeal  bond,  the  master  stated  an  account  of  the  mesne 
profits,  finding  Anthony  Lynch  indebted  individually  $546.43 
to  the  widow,  the  legal  plaintiff  in  this  suit,  and  to  the  other 
heirs,  the  use  plaintiffs,  including  the  other  obligors  in  the  ap- 
peal bond,  stating  the  amount  due  to  each.  This  action  was 
brought  against  Anthony  Lynch  alone,  and  his  sureties,  in  the 
name  of  the  widow,  for  the  use  of  herself  and  the  other  heirs. 
The  plaintiffs'  statement  recited  these  proceedings  and  claimed 
to  recover  a  pro  rata  share  for  the  use  of  each  plaintiff.  The 
affidavit  of  defence  alleged  that  as  the  widow  was  the  only  ad- 
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verae  party  in  the  partition  proceedings  and  the  only  obligee 
named  in  the  bond,  there  could  be  a  recovery  for  no  more 
than  her  share.  The  court  made  absolute  a  rule  for  judgment 
for  want  of  a  suflBcient  affidavit  of  defence  as  to  the  widow, 
the  legal  plaintiff,  only.  This  appeal  was  then  taken  by  Vir- 
ginia Reed  Lynch  for  use,  etc. 

Error  assigned  was  refusal  of  judgment  for  -$500  with  in- 
terest. 

H.  Qordon  McCouch^  for  appellants,  cited  1  Chitty's  PL, 
p.  3,  16th  Am.  ed. ;  Magill  v.  MagiU,  29  Pitts.  L.  J.  231 ; 
Greenfield  v.  Yeates,  2  Rawle,  168 ;  Shunk  v.  Miller,  5  Pa.  250 ; 
Dunmore  Borough  v.  Dolph,  2  Luz.  Leg.  Reg.  189 ;  Murfree, 
Official  Bonds,  §  480  et  seq. ;  Claasen  v.  Shaw,  5  Watts,  468 ; 
Hoxie  V.  Weston,  19  Me.  822,  329. 

Wendell  P.  Bowman^  for  appellees. — The  Act  of  Assembly 
requires  the  bond  to  be  given  to  an  adverse  party,  in  this  case 
the  legal  plaintiff  alone.  Public  policy  forbids  that  she  should 
receive  the  moneys  without  security.  This  is  the  reason  bonds 
are  usually  given  to  the  commonwealth. 

Opinion  by  Mr.  Justice  Stebrbtt,  July  18, 1892. 

This  suit  against  Anthony  Lynch  and  his  sureties,  James 
McElwee  and  Michael  McCuUough,  is  on  their  obligation 
given  on  appeal  to  this  court  from  the  decree  in  Lynch  v. 
Lynch  et  al.,  reported  in  132  Pa.  422.  That  was  a  proceeding 
in  equity  for  the  partition  of  certain  real  estate,  and  an  account 
of  the  rents  thereof,  resulting  in  a  decree  declaring,  in  effect, 
that  the  land  in  question  descended  to  the  defendants  therein, 
as  next  of  kin  of  Daniel  J.  Lynch,  deceased,  subject  to  the 
interest  of  his  widow,  the  said  Virginia  Reed  Lynch,  in  one 
half  thereof,  and  ordering  that  said  land  be  sold  and  the  pro- 
ceeds divided  among  the  parties  according  to  their  respective 
interests.  From  that  decree  Anthony  Lynch  and  two  other 
defendants  appealed  to  this  court ;  and,  being  in  possession  of 
the  land,  the  obligation  in  suit  was  given  to  Virginia  Reed 
Lynch,  plaintiff  in  said  proceedings,  in  the  penal  sum  of  $500, 
conditioned  "that  if  said  appellants  prosecute  their  appeal 
with  effect,  and,  during  their  possession  of  the  property  in 
question,  will  not  commit,  or  suffer  to  be  committed,  any  waste 
thereon ;  and  in  case  said  appeal  be  dismissed  or  discontinued 
Vol.  cl— 22 
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or  the  decree  be  afiSrmed,  said  appellants  will  pay  the  value  of 
the  use  and  occupation  of  said  property  from  the  time  of  appeal 
until  the  delivery  of  the  possession  thereof,  etc.,  then  this  obli- 
gation to  be  void  or  else  to  remain  in  full  force  and  virtue." 

The  decree  above  referred  to  was  aflBrmed  by  this  court,  and 
the  obligor  and  his  sureties  having  become  absolutely  fixed, 
this  suit  was  brought  against  them  to  recover  the  amount  for 
which  they  thus  became  liable.  On  a  rule  for  judgment  for 
want  of  a  suflBcient  affidavit  of  defence  the  court  held  that,  in- 
asmuch as  Mrs.  Lynch,  the  legal  plaintiff,  was  the  only  obligee 
named  in  the  instrument  sued  on,  there  could  be  no  recovery 
for  the  benefit  of  the  use  plaintiffs,  and  the  rule  was  according- 
ly made  absolute,  as  to  her  only,  and  judgment  entered  in  her 
favor  for  $167.88,  the  amount  of  her  personal  interest  in  the 
matter  in  controversy.  Hence  this  appeal  in  the  interest  of  the 
use  plaintiffs.  They  contend  that  the  obligation,  although  in 
the  name  of  Mi's.  Lynch,  as  sole  obligee,  was  in  fact  for  the 
benefit  of  themselves  also.     In  that  we  think  they  are  right. 

The  obligation,  in  suit,  was  given  for  the  purpose  of  secur- 
ing, pending  the  appeal,  not  only  the  interest  of  Mrs.  Lynch 
in  the  subject-matter  of  the  controversy,  but  also  the  respective 
interests  of  the  present  use  plaintiffs.  The  appeal,  with  the 
security  thus  given  for  the  protection  of  the  appellees,  was  in- 
tended, and  doubtless  did  operate  as  a  supersedeas  of  the  de- 
cree. As  to  the  respective  interests  of  the  use  plaintiffs,  in  the 
subject-matter  to  which  the  obligation  relates,  Mrs.  Lynch 
occupies  the  position  of  a  trustee,  and  the  suit  was  accordingly 
brought  in  her  name  as  legal  plaintiff  to  the  use  of  those  inter- 
ested with  her  in  the  amount  for  which  the  defendants  became 
liable,  under  the  condition  of  the  obligation  in  suit,  upon  the 
affirmance  of  the  decree  above  referred  to.  There  is  no  diffi- 
culty in  thus  giving  to  the  instrument  that  effect  which  it  was 
undoubtedly  intended  to  have.  In  conformity  to  the  provis- 
ions of  the  Act  of  March  17,  1845,  Purd.  699,  the  condition  of 
the  obligation  is,  inter  alia^  that  appellants  "  will  pay  the  value 
of  the  use  and  occupation  of  such  property,"  etc.  This  of 
course  means  that  they  will  pay  it  to  or  for  the  use  of  the 
party  or  parties  entitled  thereto. 

Tiie  act  does  not  require,  nor  does  the  condition  of  the  in 
strument  in  suit  provide,  in  terms,  that  payment  shall  be  made 
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to  the  obligee  alone  in  his  or  her  own  right ;  nor  was  it  ever  so 
intended.  Recognizances  and  bail  bonds  are  frequently  taken 
in  the  name  of  the  commonwealth,  and  sometimes  in  the  name 
of  a  party  not  pecuniarily  interested ;  but,  whether  taken  in 
either  of  these  forms  or  in  the  name  of  those  for  whose  protec- 
tion they  are  intended,  they  are  always — ^in  the  absence  of 
some  statutory  prohibition — construed  to  enure  to  the  benefit 
of  all  the  parties  in  interest.  Indeed,  it  is  sometimes  impossi- 
ble to  know  in  advance,  who  all  the  interested  parties  are. 
Whenever  it  can  be  fairly  and  reasonably  done,  such  instru- 
ments should  always  be  so  construed  as  to  prevent  a  miscar- 
riage of  justice.  In  this  case,  we  think  the  learned  court  erred 
in  unduly  restricting  the  operation  of  the  instrument  in  suit. 

Judgment  reversed  and  ordered  that  the  record  be  remitted 
to  the  court  below  with  direction  to  enter  judgment  against 
defendants  for  five  hundred  dollars,  the  amount  of  the  obliga- 
tion sued  on,  to  be  distributed  to  and  among  the  parties  named 
in  plaintiffs  statement  of  claim,  unless  other  legal  or  equitable 
cause  be  shown  why  such  judgment  should  not  be  so  entered. 


Janney  v.  Hov^ard,  Appellant. 

Assigninenta  of  error — Exception  to  charge — Act,  1877. 

Under  the  Act  of  March  24,  1877,  §  2,  P.  L.  38,  error  may  be  assigned 
in  respect  to  any  part  of  the  charge  of  the  court  which  has  been  filed,  with 
or  without  request,  and  whether  excepted  to  in  the  court  below  or  not. 

The  office  of  the  bill  of  exceptions  is  to  bring  upon  the  record  that 
which  would  otlierwise  not  appear.  The  Act  of  1877  makes  the  charge 
and  answers  to  points  part  of  the  record,  and  an  exception  is  therefore 
unnecessary. 

In  this  case,  the  assignment  of  error  was  allowed  to  be  filed  on  the  ar- 
gument of  the  case  in  the  Supreme  Court. 

SheriJPB  interpleader — Sale  and  delivery — Creditors. 

On  the  trial  of  a  sherifTs  interpleader  to  determine  the  ownership  of 
property  embraced  in  a  bill  of  sale,  levied  upon  as  the  property  of  the 
vendor  and  claimed  by  the  vendee,  the  evidence  on  the  part  of  the 
claimant  was  to  the  effect  that,  upon  the  execution  of  the  bill  of  sale 
of  the  horses,  wagons  and  harness  prior  to  the  levy,  the  vendor  de- 
clared in  the  presence  of  witnesses  that  he  delivered  possession  of  the 
property  to  the  vendee,  and  delivered  the  key  of  the  stable  in  which  the 
horses  and  wagons  were  kept,  and  went  away  from  it  and  stayed  away ; 
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that  the  vendee  took  possession  and  left  a  man  in  charge  for  himself ;  that 
the  drivers  who  had  formerly  been  in  the  vendor's  employ  entered  into 
the  vendee's  service,  drove  the  horses  for  him,  collected  bills  for  him 
and  paid  the  money  over  to  him ;  that  bills  were  made  out  to  patrons  in 
his  name,  and  that  the  execution  creditor  and  others  had  notice  of  the  sale 
and  change  of  possession.  The  lease  for  the  stable  continued  in  the  ven- 
dor's name,  but  the  vendee  paid  the  rent.  The  vendor's  name  remained 
upon  the  stable  and  wagons. 

Held,  that  the  court  below  committed  no  error  in  refusing  to  give  bind- 
ing instructions  that  there  had  not  been  such  change  of  possession  as  the 
law  requires  in  such  cases :  Barr  v.  Reitz,  63  Pa.  266 ;  Garretson  v.  Hack- 
enberg,  144  Pa.  107,  and  Hugus  v.  Robinson,  24  Pa.  9,  applied ;  Stephens 
V.  Gifford,  137  Pa.  219,  distinguished. 

MateriaX  misdirection  by  the  court. 

Where  the  court  made  the  validity  of  the  transaction  as  between  the 
vendor  and  vendee  the  test  of  its  validity  as  against  the  execution  cred- 
itor, the  supreme  court  will  reverse,  although  the  court  subsequently  gave 
correct  instructions  as  to  change  of  possession,  as  the  erroneous  instruo- 
tions  may  have  misled  the  jury. 

Argued  April  1, 1892.  Appeal,  No.  212,  Jan.  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March 
T.,  1891,  No.  871,  for  plaintiff,  in  sheriff's  interpleader  to  try- 
title  to  personal  property  levied  on  by  defendant  as  the  prop- 
erty of  one  Kelly  and  claimed  by  plaintiff.  Before  Stbrrbtt, 
Orben,  Williams,  Mitchell  and  Hbydrick,  J  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court.  The 
evidence  was  conflicting  as  to  the  date  of  the  bill  of  sale.  De- 
fendant offered  evidence  to  prove  that  it  was  May  21  originally 
and  that  it  had  been  changed  to  May  25.  It  was  admitted 
that  on  May  28,  plaintiff  sent  to  defendant  an  order  for  horse 
feed  in  Kelly's  name,  but  plaintiff  denied  that  the  date  on  the 
bill  of  sale  had  been  changed.  It  was  also  admitted  that  Kelly's 
name  was  still  on  the  stable  and  the  wagons  at  the  date  of  the 
levy,  May  29.  The  lease  continued  in  Kelly's  name,  but  the 
rent  was  paid  by  plaintiff.  Plaintiff  put  in  charge  of  the  busi- 
ness the  same  man  who  had  been  in  charge  under  Kelly.  The 
business  was  teaming  or  hauling. 

The  court,  Wilson,  J.,  charged  as  quoted  in  the  opinion  of 
the  Supreme  Court ;  and,  on  the  question  as  to  the  change  of 
the  name  on  the  wagons,  as  follows :  ["  There  should  be,  I 
should  say,  in  such  case,  a  reasonable  time  which  the  purchaser 
ought  to  have  to  make  such  subsequent  changes  as  were  ap- 
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propriate  to  the  change  of  ownership."]  [4]  But  the  court 
left  it  to  the  jury. 

After  reviewing  the  evidence,  the  court  continued : 

"  Was  that  under  the  circumstances  such  a  change  of  pos- 
session as  was  reasonable  ?  Was  it  such  a  change  as,  consid- 
ering the  nature  of  the  articles,  amounted  to  an  actual  change 
of  possession  and  notice  of  such  change  to  those  who  had  been 
in  the  habit  of  dealing  with  Kelly  ?  If  so,  then  so  far  as  that 
question  is  concerned  you  are  to  regard  it  as  a  change.  If 
upon  the  other  hand  it  was  not,  if  it  did  not  practically  give 
notice  to  those  who  had  been  dealing  with  Kelly  that  there  was 
a  change,  if  everything  went  on  just  as  before,  if  the  indications 
of  the  business  were  the  same  as  before,  if  so  far  as  outsiders 
were  concerned  everj'body  would  suppose  that  Kelly  was  still 
in  possession,  then  you  can  and  ought  to  infer  that  there  was 
no  such  change  of  possession  as  would  protect  Janney,  and  in 
that  event,  notwithstanding  his  intentions  may  have  been  en- 
tirely honest,  the  law  would  stand  in  the  way,  and  he  could 
not  retain  the  possession  and  ownership  against  a  judgment 
creditor." 

Defendant's  points,  irUer  dHon,  as  follows,  were  refused  by  the 
court  because  they  asked  for  binding  instructions : 

**1.  There  was  no  such  change  of  possession  of  the  horses 
and  wagons  in  controversy  from  Kelly  to  Janney  as  will  protect 
the  said  horses  and  wagons  from  Kelly's  creditors  and  your  ver- 
dict must  be  for  the  defendant.  [5] 

"  2.  The  fact  that  the  vendee,  Janney,  allowed  the  horses 
and  wagons  to  continue  to  remain  in  the  stable  of  the  vender, 
Kelly,  after  the  alleged  sale,  and  the  fact  that  Kelly's  name  was 
allowed  to  remain  on  the  stable  and  wagons  after  the  alleged 
sale  and  the  fact  that  Kelly  and  his  men  remained  in  posses- 
sion of  said  stable,  horses  and  wagons  after  the  time  of  al- 
leged sale,  renders  the  said  sale  fraudulent  in  law  and  void 
without  reference  to  the  intent  of  the  parties,  and  your  verdict 
must  be  for  the  defendant.  [6] 

"  8.  The  delivery  of  these  horses  and  wagons  by  Kelly  to 
Janney  under  the  bill  of  sale  was  merely  formal  and  construc- 
tive and  is  void  in  law  as  against  the  defendant  Howard,  tlie 
execution  creditor  of  Kelly.  [7] 

"  4.  The  horses  and  wagons  were  capable  of  actual  delivery. 
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It  was  the  duty  of  Janney  to  have  at  once  taken  actual  posses- 
sion of  the  horses  and  wagons  at  the  time  of  sale  and  to  have 
removed  them  from  Eelly^s  stable  and  Kelly's  possession,  and 
to  have  done  all  things  in  his  power  to  render  the  change  of 
possession  complete,  open  and  notorious.  Under  the  evidence 
no  actual  delivery  took  place  and  the  alleged  sale  by  Kelly  to 
Janney  is  void  as  to  Kelly's  creditors,  independent  of  the 
question  as  to  whether  the  sale  by  Kelly  to  Janney  was  bona 
fide  and  for  value.  [8] 

"  7.  Under  all  the  evidence  your  verdict  must  be  for  the 
defendant.  [9] 

"8.  Concurrent  possession  is  such  as  will  lead  persons  to 
infer  that  there  has  been  no  actual  change.  The  fact  that 
Janney  left  the  horses  in  Kelly's  stable  and  permitted  Kelly 
and  his  men  to  use  the  horses  and  wagons  marked  in  Kelly's 
name,  and  permitted  and  authorized  Kelly  to  obtain  feed  for 
the  horses  in  his  name  after  the  alleged  sale,  is  concurrent  pos- 
session and  renders  the  alleged  sale  void  in  law."  [10] 

Verdict  for  plaintiff  and  judgment  thereon,  whereupon  de- 
fendant appealed. 

Errors  assigned^  inter  alia^  were  (4)  portion  of  charge  in 
brackets,  quoting  it ;  (6-10)  refusal  of  points,  quoting  them. 
At  the  argument,  an  additional  assignment,  covering  the  por- 
tion of  the  charge  quoted  in  the  opinion  of  the  Supreme  Court, 
was  filed  by  leave  of  court. 

S,  Morris  Waln^  for  appellant 

.Joseph  J,  Broadhursty  for  appellee. 

Opinion  by  Mr.  Justicb  Hbydbick,  July  18, 1892. 

At  the  argument  leave  was  asked  to  file  an  additional  as- 
signment of  error,  and  this  request  was  opposed  on  the  ground 
that  exception  had  not  been  taken  in  the  court  below  to  the 
portion  of  the  charge  which  was  the  subject  of  the  proposed 
assignment.  No  formal  bill  of  exceptions  is  to  be  found  in  the 
record,  nor  is  there  any  other  means  of  ascertaining  the  truth 
about  which  the  counsel  differ.  This,  however,  is  immaterial. 
The  office  of  the  bill  of  exceptions  is  to  bring  upon  the  record 
that  which  otherwise  would  not  appear,  and  consequently 
could  not  be  noticed  by  the  superior  court.  Until  the  pass- 
age of  the  Act  of  Feb.  24, 1806,  there  was  no  other  means  of 
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getting  the  charge  of  the  trial  judge  upon  the  record.  But 
that  Act  gave  to  either  party  the  right  to  demand  that  the 
charge  be  reduced  to  writing  and  filed  of  record ;  and  this,  it 
was  held  in  Downing  v.  Baldwin,  1.  S.  &  R.  298,  made  it, 
when  filed,  a  part  of  the  record,  and  superseded  the  necessity 
of  a  bill  of  exceptions.  Whether  it  was  necessary  that  it  should 
appear  affirmatively  of  record  that  the  charge  was  filed  in  com- 
pliance with  the  requirement  of  a  party  to  the  cause  was  a 
question  upon  which  the  court  drifted  about,  but  it  was  finally 
settled  in  Lancaster  v.  De  Normandie,  1  Wh.  49,  that  an  as- 
signment of  error  would  not  be  considered  when  it  did  not 
appear  by  the  judge's  certificate  or  memorandum  that  he  filed 
the  charge  at  the  instance  of  one  of  the  parties.  And  so  the 
practice  continued  until  the  passage  of  the  Act  of  March  24, 
1877,  P.  L.  38.  The  first  section  of  that  Act  was  intended  to 
remedy  an  evil  pointed  out  by  Woodward,  C.  J.,  in  Wheeler  v. 
Winn,  53  Pa.  122,  and  not  fully  remedied  by  the  Act  of  April  15, 
1856,  P.  L.  337.  The  first  section  makes  it  the  duty  of  the 
trial  judge  to  answer  in  writing,  to  be  read  to  the  jury,  all 
points  for  charge  which  shall  be  presented  to  him  before  the 
close  of  the  argument  to  the  jury,  and  provides  that  "  the  said 
points  and  answers  thereto  shall  be  filed  immediately  by  the 
court  or  judge  and  become  part  of  the  record  of  the  case  for 
the  purposes  of  error."  The  second  section  was  manifestly 
drawn  with  reference  to  the  construction  put  upon  the  Act 
of  1806  in  Lancaster  v.  De  Normandie.  It  is  in  these  words : 
**  The  charge  and  answer  of  the  court  to  points  in  all  cases 
where  filed  shall  be  part  of  the  record  for  the  purpose  of 
assignment  of  errors."  If  it  was  not  intended  to  dispense 
with  the  necessity  for  the  appearance  on  the  record  of  a  re- 
quest to  file  the  charge  it  serves  no  purpose  whatever,  and 
it  is  not  to  be  presumed  that  it  was  enacted  without  a  purpose. 
Under  it  error  may  be  assigned  in  respect  to  any  part  of  a 
charge  which  has  been  filed,  with  or  without  request,  and 
whether  excepted  to  in  the  court  below  or  not.  The  charge 
in  this  case  was  filed  in  the  court  below  and  sent  up  as  part 
of  the  record,  and,  therefore,  and  because  it  seems  necessary 
to  the  proper  disposition  of  the  cause,  the  additional  assign- 
ment of  error  was  allowed  to  be  filed. 

That  assignment  of  error  is  in  respect  to  that  portion  of 
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the  charge  in  which  the  learned  trial  judge  said :  "  Now»  if 
Janney  was  legally,  under  all  the  circumstances  of  the  case 
which  you  have  heard,  the  owner ;  if  you  shall  be  satisfied 
upon  consideration  that,  as  between  Kelly  and  himself,  Janney 
was  to  be  considered  at  that  time  the  owner  of  this  property, 
t^iat  he  had  acquired  a  valid  title  to  it  by  the  purchase,  which 
he  alleges  to  have  taken  place,  then,  notwithstanding  the  fact 
that  Kelly  had  previously  been  the  owner  of  the  property, 
notwithstanding  the  fact  that  Kelly  owed  Howard  the  amount 
represented  by  Howard's  indebtedness,  your  verdict  would 
have  to  be,  would  properly  be  as  a  matter  of  honesty  and 
ought  to  be  as  matter  of  law,  in  favor  of  the  claimant,  Mr. 
Janney."  The  vice  of  this  instruction  is  that  it  makes  the 
validity  of  the  transaction  as  between  Kelly  and  Janney  the 
test  of  its  validity  as  against  the  execution  creditoi-s  of  the 
former,  whereas  it  is  but  one  step  towards  perfection  of  title 
in  the  latter  case.  A  sale  without  delivery  of  possession 
divests  the  ownership  of  the  vendor  as  between  him  and  his 
vendee :  Hetrick  v.  Campbell,  14  Pa.  268 ;  and  the  purchaser 
may,  if  the  possession  be  withheld,  maintain  replevin  for  the 
goods:  Boyle  v.  Rankin,  22  Pa.  168.  But  as  against  cred- 
itors and  subsequent  bona  fide  purchasers  without  notice,  re- 
tention of  possession  is  per  Be  a  fraud.  This  proposition  has 
been  maintained  as  a  rule  of  policy  for  the  prevention  of  fraud 
in  an  unbroken  line  of  decisions  from  Clow  v.  Woods,  6  S.  & 
R.  275,  to  the  latest  case  on  the  subject,  and  is  not  contro- 
verted here.  Indeed  it  seems  to  have  been  a  mere  slip  on  the 
part  of  the  learned  judge  to  make  the  test  which  he  did,  of 
the  validity  of  the  sale  to  Janney  as  against  the  execution  cred- 
itor, because,  while  it  was  but  faintly  denied  that  as  between 
Kelly  and  Janney  the  sale  was  bona  fde^  he  was  careful  to 
instruct  the  jury  that,  in  order  to  justify  a  finding  in  favor  of 
the  claimant,  they  must  find  that  there  had  been  such  change 
of  possession  as  would  indicate  a  change  of  ownership.  But 
as  it  is  impossible  to  say  how  far  the  erroneous  instruction 
may  have  misled  the  jury  the  judgment  must  be  reversed. 

None  of  the  other  assignments  of  error  are  sustained. 
Those,  only,  which  relate  to  the  subject  of  change  of  posses- 
sion require  notice.  The  complaint  of  the  fifth  to  the  tenth 
assignments  inclusive  is  that  the  court  did  not  give  binding 
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instructions  that  there  had  been  no  such  change  of  possession 
as  the  law  requires  in  such  cases.  To  have  so  charged  would 
have  been  clear  error.  It  was  in  evidence  that  upon  the  ex- 
ecution of  the  bill  of  sale  Kelly  declared  in  the  presence  of 
witnesses  that  he  delivered  possession  of  the  property  to  Jan- 
ney  and  thereupon  gave  him  the  key  of  the  stable  in  which  the 
horses  and  wagons  were  kept,  and  went  away  from  it,  and 
staid  away ;  that  Janney  took  possession  and  put  a  man  in 
charge  for  himself ;  that  the  drivers  who  had  formerly  been 
in  Kelly's  employ  entered  into  Janney's  service,  drove  the 
horses  for  him,  collected  bills  for  him  and  paid  the  money  over 
to  him ;  that  bills  were  made  out  to  patrons  in  his  name,  and 
that  the  execution  creditor  and  others  had  notice  of  the  sale 
and  change  of  possession.  If  the  facts  were  as  stated  the  case 
was  materially  different  from  Stephens  v.  Gifford,  137  Pa.  219. 
In  that  case  there  was  no  pretence  that  the  claimant  actually 
took  possession  of  the  property  in  person,  or  that  it  was  used 
in  and  about  his  business,  or  that  any  sort  of  notoriety  at- 
tended, the  transfer  of  title  to  him.  The  horses  remained  in 
the  stable  of  the  vendor  by  his  permission,  and  the  stable  was 
within  an  enclosure  which  was  in  his  actual  visible  possession. 
They  therefore  remained  in  the  apparent  possession  of  the  ven- 
dor. The  only  point  of  similarity  in  the  two  cases  is  that  the 
same  person  continued  to  groom  and  drive  the  horses,  but  it 
did  not  appear  in  Stephens  v.  Gifford,  as  in  the  present  case, 
that  he  was  notoriously  using  them  in  the  purchaser's  business. 
The  case  more  nearly  resembles  Barr  v.  Reitz,  53  Pa.  256,  in 
which  the  delivery  of  the  key  of  a  house  followed  by  removal 
of  .the  tenant  was  held  to  be  a  good  delivery  of  possession  of 
the  goods  contained  in  it  by  the  tenant  to  one  to  whom  he  had 
sold  them.  The  language  of  Agnew,  J.,  in  that  case  needs 
only  the  change  of  the  names  of  the  parties  to  be  applicable  to 
this  if  the  facts  be  as  testified  by  the  claimant.  He  said : 
"  The  delivery  of  possession  was  not  merely  formal  or  colora- 
ble ;  but,  by  the  removal  of  Brown  and  his  entire  disconnection 
from  it,  the  property  was  left  in  the  possession  and  control  of 
Barr,  who  held  the  key  and  thus  controlled  the  house  in  which 
it  was  locked  up.  He  controlled  it  just  as  actually  as  though 
the  property  had  been  removed  from  Brown.  The  sepai*ation 
of  the  property  from  Brown  was  complete.     How  far  Bro^Ti 
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might  be  liable  to  Darrah,  his  landlord,  for  the  rent  of  a  sec- 
ond year  by  his  temporary  holding-over  is  not  a  question  in 
this  case."  Nor  is  it  material  in  the  present  case  that  the  rela- 
tion of  landlord  and  tenant  existed  be^iween  Kelly  and  some 
other  person  in  respect  to  the  stable ;  that  could  not  affect  in 
the  least  the  fact  of  actual  visible  possession.  Neither  is  the 
fact  that  Kelly's  name  remained  upon  the  wagons  of  control- 
ling importance :  Hugus  v.  Robinson,  24  Pa.  9.  Less  unequiv- 
ocal indicia  of  a  changed  ownership  than  were  testified  to  by 
the  plaintiff  and  his  witnesses  were  held  in  Garretson  v.  Hack- 
enberg,  144  Pa.  107,  suflBcient  to  protect  a  purchaser.  But 
because  of  the  error  in  the  charge  already  pointed  out,  the 
judgment  must  be  reversed. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 


im~m\  Hess's  Estate.     Frey's  Exrs.'  Appeal. 

aOl  4171  "^  ^^ 

[Marked  to  be  reported.] 

Adoption  of  seal — Finding  qf  auditor. 

Whether  an  obligor  on  a  bond,  against  whose  name  there  was  no  seal, 
adopted  a  seal  opposite  the  name  of  another  obligor  as  his  own,  is  a  ques- 
tion of  fact,  and  the  finding  of  an  auditor  upon  such  fact,  approved  by 
the  court  below,  will  not  be  disturbed  on  appeal,  except  for  plain  error. 

It  seems  that  the  mere  fact  of  signing  the  bond  is  not  evidence  of  the 
adoption  of  a  seal,  in  the  absence  of  intrinsic  evidence  on  the  face  of  the 
bond,  as  by  a  reference  to  the  seals.  In  this  case  there  were  two  signa- 
tures, one  seal,  and  a  reference  in  the  body  of  the  bond  to  one  seal :  Bew- 
man  v.  Robb,  6  Pa.  302,  distinguished. 

Suretyship—Antecedent  debt — Forbearance — Consideration, 
The  promise  to  pay  the  debt  of  another,  although  in  writing,  is  of  no 
force  unless  founded  upon  a  consideration,  either  actual  or  by  the  exist- 
ence of  a  seal.    Where  the  promise  is  to  pay  an  overdue  debt,  mere  for- 
bearance, without  an  agreement  to  that  effect,  is  no  consideration. 

Argued  May  16, 1892.  Appeal,  No.  69,  July  T.,  1891,  by 
Frey's  Exi-s.,  claimants,  from  decree  of  O.  C.  Lancaster  Co., 
dismissing  exceptions  to  report  of  auditor  distributing  balance 
in  executor's  account,  in  Hess's  estate.  Before  Paxsok,  C. 
J.,  Stbbbbtt,  Wnj«TAM8,  MoCoLLTTM  and  Heydbige,  JJ. 
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Frey's  executors  presented  to  the  auditor,  L.  Ellmaker,  a 
claim  on  a  bond  signed  by  Hess  as  surety,  in  1876  or  1877, 
without  any  seal  opposite  his  name.  The  bond  was  signed  by 
the  principal  with  a  seal  after  his  name  in  1874  and  recited 
that  it  was  "  sealed  with  my  seal."  In  1879  suit  was  brought 
on  the  bond.  The  auditor  held,  inter  alia^  (1)  that  decedent 
did  not  adopt  the  seal  when  he  signed  the  bond,  and  (2)  that 
there  was  no  consideration.  Exceptions  to  these  findings  were 
dismissed  by  the  court,  Patterson,  J,  whereupon  this  appeal 
was  taken. 

Urorrs  assigned^  inter  alia^  were  (8, 11)  overruling  above  ex- 
ceptions, quoting  them. 

George  Nauman  and  H,  M.  Norths  for  appellants. — There  was 
a  seal ;  decedent  signed  the  bond  while  it  was  in  the  posses- 
sion of  the  obligor,  with  the  design  of  becoming  additional 
security,  and  the  bond  so  signed,  and  with  the  seal,  was  re- 
delivered to  the  obligee.  By  signing  under  the  circumstances, 
he  adopted  the  seal  then  on  the  obligation  even  if  he  did  not 
place  it  opposite  his  name :  Bowman  v.  Robb,  6  Pa.  302  ;  Tem- 
,  pleton  V.  Com.,  5  Cent.  R.  451. 

As  to  consideration,  the  precise  point  has  not  been  decided 
in  this  state,  but  there  are  analogous  cases.  Carroll  v.  Nixon, 
4  W.  &  S.  517,  was  an  agreement  by  letter  to  indemnify  a 
surety.  Carman  v.  Noble,  9  Pa.  366,  was  a  similar  agreement 
not  under  seal,  and  the  delay  or  future  liability  was  held  a 
consideration.  Building  Assn.  v.  Hull,  135  Pa.  565,  was  a 
bond  to  indemnify  against  mechanics'  liens.  McNaught  v.  Mc- 
Claughry,  42  N.  Y.  22,  was  a  past  due  note  and  there  was  no 
agreement  to  give  an  extension  of  time ;  but  the  court  held 
that  when  the  holder  gave  notice  that  he  was  dissatisfied,  the 
note  had  to  be  paid  or  a  surety  given,  and  the  re-delivery  of 
the  note  with  a  surety  was  a  new  contract  on  a  valid  consider- 
ation. That  the  maker  of  the  note  in  that  case  had  agreed  to 
furnish  the  surety  if  demanded  is  not  material,  as  the  surety 
was  no  party  to  this  arrangement.  And  such  surety  will  be 
held  even  against  his  declaration  at  the  time  of  signing:  Moies 
V.  Bird,  11  Mass.  486. 

While  we  do  not  question  that  a  contract  requires  a  consid- 
eration, Cobb  V.  Page,  17  Pa.  471,  and  Chambers  v.  Davis, 
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8  Wh.  47,  involved  the  validitj'  of  verbal  promises  to  pay  the 
debt  of  another. 

Cha9.  L  Landis  and  William  Lehman^  for  appellee. — Wheth- 
er decedent  adopted  the  seal  was  a  question  of  fact  for  the 
auditor :  Bowman  v.  Robb,  6  Pa.  302 ;  Templeton  v.  Com., 
6  Cent.  R.  451.  Findings  of  fact  by  an  auditor  will  not  be  dis- 
turbed except  for  flagrant  error :  Burroughs's  Ap.,  26  Pa.  264 ; 
Lewis's  Ap.,  127  Pa.  127. 

A  guaranty  for  a  debt  already  contracted,  without  a  new  con- 
sideration, is  void :  Conmey  v.  Macfarlane,  97  Pa.  868-4 ;  Pax- 
son  v.  Nields,  137  Pa.  385;  Smith  v.  CarroU,  112  Pa.  890 ; 
Chambers  v.  Davis,  8  Wh.  47 ;  Cobb  v.  Page,  17  Pa.  471 ; 
U.  S.  V.  Linn,  15  Peters,  290-814;  Theobald,  Pr.  &  Surety, 
pp.  5-8.  Mere  forbearance,  without  an  agreement  to  that 
effect,  is  not  suflBcient :  Mecorney  v.  Stanley,  8  Cush.  86. 

A  pai'ol  contract,  which  includes  an  unsealed  writing,  needs 
a  consideration  to  support  it:  Kennedy's  Exrs.  v.  Wai'e,l  Pa, 
450 ;  Crawford's  Ap.,  61  Pa.  54 ;  Whitehill  v.  Wilson,  8  P.  & 
W.  405.  Also,  an  executory  contract:  Carhart's  Ap.,  78  Pa. 
119. 

Appellants  could  in  no  case  recover  against  Hess  as  surety 
without  showing  Kendig's  insolvency;  and  his  solvency  is  pre- 
sumed until  the  contrary  appears :  Hoffman  v.  Bechtel,  52  Pa. 
190 ;  Reigart  v.  White,  52  Pa.  438 ;  Kramph's  Exrs.  v.  Hatz's 
Exrs.,  52  Pa.  525 ;  Zahm  v.  Bank,  108  Pa.  576. 

The  cases  cited  by  appellants  do  not  sustain  their  position. 
In  Carroll  v.  Nixon,  4  W.  &  S.  517,  the  court  held  the  agree- 
ment to  indemnify,  made  eight  days  after  the  execution  of  the 
bond,  was  a  continuing  consideration,  and,  in  addition,  that 
under  the  facts  of  the  case  it  ought  to  be  submitted  to  the 
jury  whether  the  promise  was  not  made  in  consequence  of  a 
precedent  request.  In  Carman  v.  Noble,  9  Pa.  366,  it  was 
held  that  "  where  a  promise  is  made  to  indemnify  a  surety  of 
an  assignee  for  the  benefit  of  creditors,  after  the  execution  of 
the  bond,  there  is  a  sufficient  consideration  arising  from  the 
power  such  surety  possesses  under  the  Act  of  Assembly,  to 
compel  the  assignee  to  give  additional  security  or  be  removed." 
The  consideration  here  was  also  a  continuing  one.  In  Union 
Building  Association  v.  Hull,  135  Pa.  565,  the  bond  was  under 
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seal,  and  was  one  and  the  same  transaction  with  the  loaning 
of  the  money  by  the  association.  In  McNaught  v.  McClaugh- 
ry,  42  N.  Y.  22,  the  court  held  the  signing  by  the  surety  to 
be  a  part  of  the  original  contmct.  In  Moies  v.  Bird,  11  Mass. 
436,  it  was  part  of  the  conti*act  between  the  parties  that  secu- 
rity was  to  be  given,  and  the  court  held  that  there  was  a  con- 
current promise  for  which  the  lending  of  the  money  was  the 
consideration. 

Opinion  by  Mb.  Ctttrf  Justice  Paxson,  July  18,  1892. 

The  auditor  rejected  the  claim  of  Frey's  executors  on  the 
ground  that  the  bond  in  question  was  not  sealed  by  John  Hess ; 
and  upon  the  further  ground  that  there  was  no  consideration 
for  his  assumption  of  anj*^  liability  for  John  Kendig.  This 
ruling  was  sustained  by  the  orphans'  court,  and  forms  the  sub- 
ject of  the  principal  assignment  of  error. 

It  appears  that,  on  April  1,  1874,  John  Kendig  borrowed 
from  Frederick  Frey  $2,000,  and  gave  his  common  bond,  pay- 
able one  year  after  the  date  thereof.  It  was  alleged  that 
several  years  thereafter  Frey  became  dissatisfiedi  and  returned 
the  obligation  to  Kendig  with  the  request  that  he  be  furnished 
with  an  additional  security.  The  latter  procured  the  names 
of  John  Hess  and  Maris  H.  Kendig,  who  added  their  names 
to  the  bond,  signing  below  the  name  of  John  Kendig.  The 
bond  with  these  additional  names  was  then  returned  to  John 
Kendig.  John  Hess  died  in  March,  1888.  The  executors  of 
Frederick  Frey  appeared  before  the  auditor  appointed  to  make 
distribution  of  the  estate  of  John  Hess,  deceased,  and  made 
claim  against  the  same  for  the  sum  of  $2,000  as  represented  by 
the  obligation  above  referred  to. 

The  bond  in  question  was  the  individual  bond  of  John  Ken- 
dig, with  his  individual  signature  and  seal  attached.  There  is 
no  mention  of  the  names  of  Maris  H.  Kendig  and  John  Hess, 
the  alleged  sureties,  in  the  body  of  the  bond.  Their  names 
appear  only  at  the  bottom,  and  without  seals. 

It  would  be  straining  a  point  to  hold  that  the  seal  attached 
to  the  name  of  John  Kendig  was  the  seal  of  the  alleged  sure- 
ties, or  that  it  had  been  adopted  by  them.  Bowman  v.  Robb, 
6  Pa.  302,  is  not  in  point.  In  that  case  there  was  the  written 
obligation  of  two  parties  which  concluded  with  the  words. 
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**  witness  our  hands  and  seals/'  There  was  but  one  seal,  which 
was  affixed  to  his  name  by  the  party  who  drew  and  first  ex- 
ecuted the  same ;  and  nearly  opposite  to  this  seal  the  other 
party  signed  his  name ;  it  was  held  that  the  obligation  on  its 
face  furnished  intrinsic  evidence  for  the  jury  that  the  party 
last  signing  it  had  adopted  the  seal  as  it  stood  upon  the  paper. 
The  distinction  between  that  case  and  the  one  in  hand  is  pal- 
pable. The  instrument  upon  its  face,  with  the  words  "  wit- 
ness our  hands  and  seals  "  was  certainly  some  evidence,  and 
sufficient  to  go  to  the  jury,  of  a  sealing  by  both  parties. 
Whereas,  in  the  case  in  hand,  there  was  nothing  upon  the  face 
of  the  bond  from  which  a  jury  would  have  the  right  to  infer 
that  John  Hess  had  adopted  the  seal  of  John  Kendig.  Aside 
from  this,  the  most  that  can  be  urged  is,  that  the  adoption  of 
the  seal  was  a  question  of  fact  to  be  submitted  to  a  jury,  or, 
in  this  case,  to  the  auditor.  It  was  so  submitted,  and  it  was 
found  against  the  appellants.  This  finding  was  sustained  by 
the  court  below.  It  is  an  established  rule  that  the  finding  of 
an  auditor  upon  the  facts,  which  has  been  approved  by  the 
court  below,  will  not  be  disturbed  on  appeal,  except  for  fla- 
gmnt  error.  Burroughs's  Appeal,  26  Pa.  264 ;  Lewis's  Appeal, 
127  Pa.  127.  There  was  no  such  error  in  the  present  instance. 
On  the  contrary,  we  think  the  finding  of  the  auditor  fully 
justified  by  the  evidence. 

The  only  remaining  question  is  whether  there  was  any  con- 
sideration moving  from  John  Hess  to  Frederick  Frey,  the 
obligee  of  the  bond.  Upon  this  point  we  have  no  difficulty. 
The  authorities  are  uniform  that  the  promise  to  pay  the  debt 
of  another,  although  it  be  in  writing,  is  nevertheless  of  no  force 
unless  founded  upon  a  consideration.  It  is  of  itself  a  distinct 
contract,  and  must  rest  upon  its  own  consideration:  2nd 
Parsons  on'  Contracts,  pages  6  and  7 ;  Cobb  v.  Page,  17  Pa. 
469 ;  United  States  v.  Linn,  15  Peters,  290 ;  Rumburger  v. 
Golden,  99  Pa.  84.  It  is  useless  to  multiply  authorities  upon 
80  plain  a  proposition.  There  was  no  considemtion  of  any 
kind  for  Mr.  Hess's  signature.  The  bond  was  overdue,  and 
there  was  no  agreement  to  extend  the  time  of  payment.  Suit 
could  have  been  brought  upon  the  bond  the  day  after  Mr.  Hess 
signed  it. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 
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Shackamaxon  Bank  v.  Yard,  Exrx.,  Appellant. 

[Marked  to  be  reported.] 

Surety  far  cashier — Blffect  of  increase  in  duties. 

To  discharge  a  surety  of  an  officer  or  employee  by  a  change  in  the  du- 
ties of  the  latter,  without  notice  to  the  surety,  the  change  must  be  such  as 
to  interfere  with  or  modify  the  duties,  for  the  faithful  performance  of 
which  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforce  the  con- 
tract of  suretyship  upon  a  state  of  facts  not  within  the  contemplation  of  * 
the  parties  when  it  was  made. 

In  this  case,  a  bank  cashier,  after  giving  bond  as  cashier,  was  employed 
as  individual  ledger  clerk,  without  notice  to  his  surety.  The  fact  Uiat 
the  keeping  of  the  individual  ledger  by  a  separate  person  from  the  cashier 
might  be  a  check  to  prevent  the  latter  from  wrong-doing,  or  that  it  might 
temporarily  conceal  the  crime,  is  not  sufficient  to  relieve  the  surety — the 
custody  of  the  money  not  being  changed  or  the  responsibilities  as  an  offi- 
cer or  his  opportunities  for  embezzlement  not  being  increased. 

Irrei>ocable  suretyship — Death  qf  surety, 

A  contract  of  suretyship,  binding  upon  heirs,  executors  and  administra- 
tors, during  the  time  of  the  present  or  future  employment  of  the  princi- 
pal will  not  be  revoked  by  the  death  of  the  surety.  The  estate  will  be 
bound  to  the  end  of  the  term  of  service. 

Argued  March  28, 1892.  Appeal,  No.  149,  Jan.  T.,  1892, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Doc. 
T.,  1885,  No.  708,  on  verdict  for  plaintifif,  in  assumpsit  on  cove- 
nant in  bond  to  secure  the  faithful  performance  of  the  duties  of 
cashier  of  state  bank.  Before  Paxson,  C.  J.,  Gbeen,  WiI/- 
LiAMS,  Mitchell  and  Heydrick,  J  J. 

The  action  was  brought  by  the  Shackamaxon  Bank,  for  the 
use  of  its  assignees,  against  Yard,  executrix  of  Murphy,  de- 
ceased, who  Was  a  surety  on  the  bond  of  a  cashier  in  said 
bank. 

The  evidence,  on  the  trial  before  Hare,  P.  J.,  was  to  the  fol- 
lowing effect :  On  May  1,  1878,  Thomas  L.  Huggard  and  C. 
S.  Murphy  gave  to  the  Shackamaxon  bank  a  bond  in  the  sum 
of  $6,000,  conditioned  for  the  faithful  performance  of  Hug- 
gard's  duties  as  cashier.  Under  the  Act  of  March  29,  1861, 
P.  L.  296,  the  cashier  is  to  be  elected  annually.  Huggard  was 
never  re-elected.  On  June  8,  1876,  Murphy  died.  At  that 
time  he  was  a  depositor  in  and  stockholder  of  the  bank.    About 
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ten  days  after  his  death,  defendant,  as  his  executrix,  lodged 
with  the  bank  a  short  certificate  of  her  appointment ;  and  the 
account  and  stock  were  both  transferred  to  her  as  executrix. 

From  the  organization  of  the  bank  to  Oct.  18, 1878,  Hug- 
gard  had  acted  simply  as  cashier.  A  Mr.  Wolf  had  been  in- 
dividual book-keeper.  The  duty  of  the  individual  book-keeper 
is  to  keep  the  discount  books  and  all  the  individual  accounts  of 
the  depositors,  and  to  report  overdrafts,  etc.,  to  the  board.  On 
June  18, 1878,  the  minute-book  of  the  board  shows  that  the 
cashier  offered  to  dispense  with  the  individual  book-keeper  and 
to  assume  the  duties  of  that  office  as  well  as  his  own,  if  he 
were  paid  $600  additional.  His  offer  was  accepted,  and  there- 
after Huggard  also  did  the  work  formerly  done  by  the  individ- 
ual book-keeper. 

In  May,  1885,  the  bank  failed  and  made  an  assignment  to 
the  use  plaintiffs.  It  was  then  discovered  for  the  first  tin^ 
that  Huggard  had  permitted  overdrafts,  and  had  falsified  the 
accounts  of  the  bank  in  order  to  cover  up  a  defalcation  of  the 
president.  The  first  falsification  was  made  June  26,  1888; 
and  they  continued  until  the  bank  failed.  This  suit  was 
brought  Jan.  80, 1886. 

The  bond  upon  which  suit  was  brought  bound  the  obligors 
and  each  of  them,  their  and  each  of  their  heirs,  executors  and 
administrators.  The  condition  of  the  obligation  was  "  that  if 
the  said  Thomas  L.  Huggard  shall,  for  and  during  the  time  of 
his  employment  as  cashier  by  the  bank,  whether  under  his 
present  election,  or  under  any  subsequent  election,  to  the  said 
position,  or  whether  under  its  present  organization  or  charter, 
or  under  any  renewals  or  extension  thereof,  discharge  and  ful- 
fil with  integrity  and  fidelity  the  trust  thereby  reposed  in  him, 
and  faithfully  and  honestly  execute  the  duties'  that  may  be 
assigned  to  him,  then  the  above  obligation  to  be  void,  or  else 
to  be  and  remain  in  full  force  and  virtue." 

The  court  refused  defendant's  offer  to  prove  by  Adam  A. 
Stull  that  he  was  secretary  and  treasurer  of  the  Common- 
wealth Title  &  Trust  Co.  and  had  filled  that  position  for  many 
years,  and  that  he  had  also  filled  that  position  in  a  number  of 
other  banking  institutions,  and  that  he  was  acquainted  with 
the  method  of  book-keeping  and  business  carried  on  in  and  by 
such  institutions,  to  be  followed  by  the  following  question: 
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**  Q,  Please  state  as  a  bank  expert  whether  or  not  the  fact  that 
the  individual  ledger  was  kept  by  a  separate  and  distinct  person 
from  the  cashier  would  be  a  check  upon  the  cashier  in  the 
performance  of  his  duties  tending  to  prevent  any  wrong-doing 
by  him?"  [4] 

Plaintiff's  points,  refused  by  the  court,  were  as  follows, 
inter  alia : 

"1.  Under  all  the  evidence  in  the  case  the  verdict  should 
be  for  the  defendant.  [7] 

"  2.  It  being  proven  by  the  plaintiff's  books,  and  not  con- 
tradicted, that,  after  the  bond  in  this  case  was  given,  and  after 
the  surety  had  died,  the  duties  of  the  cashier  had  been  in- 
creased, and  that  he  received  an  increased  salary  therefor,  the 
verdict  should  be  for  the  defendant.  [1] 

"6.  If  the  jury  believe  that  new  duties  were  imposed  upon 
the  cashier  after  the  bond  sued  on  was  given,  and  without  the 
consent  of  the  surety,  their  verdict  should  be  for  the  defend- 
ant. [2] 

"  7.  If  the  jury  believe  that  after  the  bank  had  knowledge 
of  the  surety's  death,  the  then  current  year  of  the  cashier's 
term  expired  before  any  default  occurred,  the  verdict  should 
be  for  the  defendant.  [5] 

^^  8.  Any  permanent  material  alteration  in  the  cashier's  duty 
without  the  consent  of  the  surety,  discharges  him  from  liabil- 

i'y-  [8] 

"  10.  If  the  jury  believe  that  there  was  no  breach  of  the 
condition  of  the  bond  until  after  the  death  of  the  surety  and 
that  the  bank's  officers  had  actual  notice  of  the  death  of  the 
surety  at  or  near  the  time  when  his  death  occurred,  and  be- 
fore the  breach  of  said  bond,  then  the  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  the  defendant."  [6] 
.  Verdict  for  plaintiff  for  $5,000.  Judgment  was  afterward 
entered  for  defendant  on  a  reserved  point,  which  on  appeal 
was  reversed  (143  Pa.  129)  and  judgment  entered  for  plaintiff 
on  the  reserved  point.     Defendant  then  took  this  appeal. 

Urrora  assigned  were  (1-8,  6-7)  refusal  of  points,  quoting 
them ;  and  (4)  ruling  on  evidence,  quoting  offer  as  above. 

Alex.  Simpson^  Jr.^  A.  W.  Horton^  with  him,  for  appellant. — 
This  case  was  tried  at  the  same  term  and  in  the  same  court  as 
Vor^  CL— 23 
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Am.  Dist.  Teleg.  Co.  v.  Lennig,  189  Pa.  594,  and  the  same  error 
appears  in  each  case.  It  was  there  held  that  it  was  for  the  jury 
to  say  whether  or  not  the  acceptance  of  the  new  office  inter- 
fered with  or  affected  the  old  so  as  to  increase  the  surety's 
risk.  In  this  case  the  court  took  that  question  away  from  the 
jury  and  rejected  evidence  on  that  point.  The  fact  that  the 
person  who  received  the  money  entered  it  upon  the  books,  gave 
him  largely  increased  facilities  for  wrong-doing.  The  offices 
were  too  intimately  connected  to  be  permanently  joined  with- 
out the  surety's  consent.  By  refusing  the  2d,  6th  and  8th 
points,  the  court  said  that  a  permanent  material  alteration  in 
the  cashier's  duty,  without  the  consent  of  the  surety,  did  not 
discharge  the  surety  although  it  greatly  increased  the  risk. 

A  surety  is  not  bound  beyond  the  extent  of  the  engagement, 
which  appears,  from  the  terms  of  the  contract  and  the  nature 
of  the  transaction,  to  have  been  in  his  contemplation  at  the 
time  of  entering  into  it,  and  his  liability  cannot,  without  his 
consent,  be  extended  or  enlarged  either  by  the  obligee  or  by 
operation  of  law.  Even  if  he  sustains  no  injury  by  the  change, 
or  if  it  be  for  his  benefit,  he  has  a  right  to  stand  on  the  very 
terms  of  his  obligation,  and  is  bound  no  further :  Bensinger  v. 
Wren,  100  Pa.  505.  If  the  surety's  engagfement  relates  to  a 
particular  office,  it  extends  only  to  such  things  as  were  in- 
cluded in  the  office  when  the  engagement  was  entered  into. 
Wylie  v.  Gallagher,  46  Pa.  209. 

The  evidence  covered  by  the  4th  assignment  of  error  was 
admissible  under  the  cases  cited  above. 

If  the  surety  could  at  his  option  terminate  the  liability,  it  is 
terminated  by  his  death  and  notice  of  that  fact.  Harriss  v.  Faw- 
cett,  8  Ch.  Ap.  866 ;  Slagle  v.  Amberson,  1  Mona.  30.  The  same 
result  is  reached  when  the  contract  is  severable,  though  it  is 
not  by  its  terms  determinable  at  the  option  of  the  surety :  Coul- 
thart  V.  Clementson,  L.  R.  5  Q.  B.  Div.  42 ;  Slagle  v.  Amber- 
son,  1  Mona.  80.  A  limitation  to  that  effect  in  such  cases  is 
read  into  the  contract.  If  the  time,  during  which  the  relation 
between  the  principal  debtor*  and  creditor  is  to  subsist,  is  di- 
vided into  terms  the  surety  may  by  notice  relieve  himself  from 
liability  for  all  future  terms :  Pleasonton's  Ap.,  75  Pa.  344. 

The  cashier  must  be  elected  annually:  Acts  March  29, 1851, 
P.  L.  295  •  Nov.  20, 1871,  P.  L.  1872,  p.  1381.    The  bond,  like 
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the  lease  in  the  Pleasonton  case,  covers  the  present  or  any  fu- 
ture election.  It  being  conceded  by  appellee  that  the  death 
of  the  surety  and  notice  of  that  fact  is  equivalent  to  a  notice 
to  terminate  the  liability,  there  is  no  distinction  between  the 
present  case  and  Pleasonton's  Appeal.  With  that  law  point 
admitted,  the  cases  may  be  paralleled  on  the  following  points : 
The  suretyship  was  from  year  to  year.  The  contract  was  de- 
terminable by  either  party  at  the  expiration  of  the  current 
year.  The  creditor  had  notice  that  the  surety  would  not  be 
liable  after  the  cunent  year.  The  surety's  estate  was  sued  for 
a  default  occurring  after  this  date. 

R.  (7.  McMurtrie^  for  appellee. — Am.  Dist.  Teleg.  Co.  v. 
Lennig,  189  Pa.  594,  premises  the  admitted  rule  that  a  surety 
is  not  liable  for  risks  he  did  not  assume,  and  then  goes  to  the 
point  of  the  case,  which  was,  in  what  capacity  was  the  fraud 
committed,  as  book-keeper  or  as  cashier ;  and  said  this  was  a 
fact  for  the  jury.  In  so  deciding,  of  necessity  the  court  de- 
cided that  the  employment  as  cash-keeper  did  not  avoid  the 
suretyship  for  the  book-keeper ;  for,  if  it  did,  the  question,  in 
which  capacity  the  fraud  was  committed,  became  immaterial ; 
and  the  decision  was  that  it  was  not  only  material,  but  the  sin- 
gle and  only  material  fact. 

The  point  as  to  termination  of  suretyship  by  death  was  de- 
cided in  the  former  writ  of  error.  The  same  point  was  made, 
the  same  authorities  cited,  the  same  argument  made.  It  was 
in  the  case  and  the  ground  taken  in  the  decision  is  wholly  for- 
eign to  the  subject,  except  on  the  assumption  that  the  surety 
cannot  withdraw.  Coulthart  v.  Clementson,  L.  R.  5  Q.  B.  Div., 
at  the  foot  of  page  46,  admits  that  the  right  to  withdraw  or  to 
terminate  by  death  only  exists  by  implication  from  a  general 
understanding,  and  agrees  that  this  may  be  excluded  by  con- 
tract indicating  an  intention  that  the  liability  should  continue. 
There  are  such  words  here.  The  contract  extends  to  the  ex- 
ecutors of  the  surety  by  express  words. 

Opinion  by  Mb.  Justice  Williams,  July  18, 1892. 

This  case  was  here  in  1891,  and  is  reported  in  148  Pa.  129. 
The  question  then  presented  was  whether  a  formal  i-e-election 
of  the  cashier  each  year  was  necessary  in  order  to  the  liability 
of  the  surety  on  his  oflBcial  bond.     The  learned  judge  of  the 
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court  below  was  of  that  opinion  and  accordingly  entered  judg- 
ment in  favor  of  the  defendant.  The  plaintiff  appealed  assign- 
ing the  ruling  upon  this  question,  as  error.  We  sustained  the 
assignment  and  directed  judgment  in  favor  of  the  plaintiff  on 
the  i-eserved  point.  The  defendant  is  now  the  appellant.  He 
contends  that  he  is  discharged  from  all  liability  on  his  bond 
because  the  bank  had  increased  the  duties  of  the  cashier,  with- 
out his  consent,  and  before  the  embezzlement  complained  of 
was  committed.  The  general  proposition  on  which  he  relies  is 
found  stated  in  the  defendant's  eighth  point  as  follows  : 
"  8th.  Any  permanent  material  alteration  in  the  cashier's  duty 
without  the  consent  of  the  surety  discharges  him  from  liability." 
The  court  declined  to  instruct  the  jury  as  requested  and  this 
action  is  the  subject  of  the  third  assignment  of  error. 

A  case  might  be  presented  in  which  the  duties  of  an  officer 
or  employee  might  be  so  changed  as  to  make  it  inequitable  to 
hold  his  sureties  for  an  act  occurring  after  the  change  had 
taken  place ;  but  that  would  depend  on  the  character  of  the 
change  and  not  on  the  mere  fact  that  a  change  had  been  made. 

In  this  case  it  appears  that  Huggard  was  elected  cashier 
and  gave  the  bond  now  sued  on  as  security  for  the  faithful 
performance  of  the  duties  of  his  office.  Subsequently  he  pro- 
posed to  keep  the  individual  ledger,  in  addition  to  doing  his 
work  as  cashier,  for  an  additional  sum  of  five  hundred  dollars 
per  annum.  To  this  the  directors  agreed ;  and  the  extra  work 
done  by  him  as  a  book-keeper  under  this  agreement  is  the 
basis  of  the  allegation  that  a  material  alteration  has  been  made 
in  his  duties  as  cashier  that  should  relieve  his  sureties  fi-om 
liability. 

The  proofs  show  that  as  cashier  Huggard  embezzled  and 
aided  others  to  embezzle  a  large  amount  of  the  bank's  money. 
It  is  not  denied  that  he  is  liable  to  the  bank  for  his  breach  of 
duty.  The  sureties  admit  that  their  principal  has  broken  the 
condition  of  the  bond  and  that  their  liability  would  be  fixed  if 
the  circumstances  on  which  they  rely  to  show  their  discharge 
from  such  liability  did  not  exist. 

The  contention  is  that  the  fact  that  Huggard  performed  other 
services  for  the  bank  than  those  involved  in,  or  belonging  to,  the 
office  of  cashier  is,  per  «e,  a  discharge  of  the  sureties  from  their 
undertaking  for  his  faithful  performance  of  his  official  duties. 
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This  position  is  thought  to  find  support  in  the  recent  case  of 
the  Am.  Dist.  Tel.  Co.  v.  Lennig,  189  Pa.  594.  In  that  case 
one  had  been  employed  as  a  book-keeper  and  had  given  a  bond 
with  sureties  to  secure  his  employers  against  loss  by  his  want  of 
fidelity  in  the  performance  of  his  work.  Afterwards  he  was 
made  cashier  pro  tempore^  and  a  few  days  later  he  was  ap- 
pointed to  that  office.  While  acting  under  the  pro  tempore 
appointment  he  embezzled  money  belonging  to  his  employers. 
To  conceal  the  crime  so  committed  he  made  false  entries  in 
the  books.  An  action  was  brought  upon  the  bond  given  on 
his  appointment  as  book-keeper,  to  recover  for  his  embezzlement 
as  cashier  pro  tern.  The  sureties  defended  on  the  ground  that 
the  money  sought  to  be  recovered  from  them  was  lost  by  reason 
of  the  embezzlement  of  the  cashier,  and  not  by  reason  of  any 
act  of  the  book-keeper  as  such.  This  court  held  that  if  the 
fact  was  as  the  sureties  alleged,  they  were  right  in  their  legal 
position  ;  but  as  the  embezzlement  occurred  before  their  prin- 
cipal was  duly  appointed  cashier,  the  capacity  in  which  he  was 
acting  at  the  time  was  a  question  for  the  jury  on  which  the 
sureties  had  a  right  to  be  heard.  In  the  opinion  delivered  by 
our  late  brother  Clark  it  is  said:  "Neither  the  imposition  of 
additional,  distinct  and  consistent  duties,  nor  the  appointment 
of  the  principal  to  an  additional  office  would  necessarily  re- 
lieve the  surety  on  his  bond,  if  the  new  duties  or  the  new 
office  have  no  such  connection  with  the  old  as  to  interfere  with 
or  affect  the  original  employment."  The  book-keeper  as  such 
had  no  access  to  the  funds  of  his  employer.  When  he  was 
put  in  charge  of  them  as  cashier  he  had  new  duties  and  respon- 
sibilities put  upon  him  which  were  not  in  contemplation  of  his 
sureties  when  they  entered  into  their  undertaking  on  his  be- 
half. If  his  default  was  in  the  discharge  of  his  new  duties  and 
these  wei'e  not  such  as  in  the  temporary  absence  or  removal  of 
a  cashier  were  incidental  to  his  employment,  until  a  new  cash- 
ier could  be  secured,  then  his  sureties  were  not  liable.  If  on 
the  other  hand  his  duties  under  his  pro  tempore  appointment 
were  such  as  are  incidental  to  an  employment  as  book-keeper, 
then  their  liability  on  their  bond  was  not  relieved  against  and 
the  plaintiff  was  entitled  to  recover. 

This  does  not  support  the  position  contended  for  in  this  casa 
Huggard's  appointment  was  to  the  office  of  cashier.     The  de- 
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fendants  ga^  e  their  bond  to  secure  his  fidelity  in  the  performance 
of  the  duties  of  that  office.  It  was  as  cashier  that  he  embez- 
zled and  misappropriated  funds  that  it  was  his  duty  to  deal 
honestly  with,  so  that  the  breach  of  the  condition  of  the  bond 
was  conceded.  The  extra  work  done  by  him  on  the  books,  by 
virtue  of  his  employment  to  keep  the  individual  ledger,  was  the 
sole  reliance  of  the  defendant.  But  what  change  did  this  extra 
work  make  in  his  duties  as  cashier  ?  It  did  not  a£Fect  his 
custody  of  the  money  of  the  bank.  It  did  not  increase  his 
responsibilities  as  an  officer  or  his  opportunities  for  embezzle- 
ment. The  most  that  is  suggested  is  that  it  might  afford  some 
help  in  the  temporary  concealment  of  his  crime.  Under  the 
rule  laid  down  in  the  American  District  Telegraph  Company  v. 
Lennig,  supra^  this  is  not  enough.  The  duties  of  the  new 
office  must  be  such  as  to  interfere  with  or  modify  the  old.  If 
they  are  not,  the  sureties  cannot  complain.  It  is  not  enough 
that  some  change  in  the  work  of  the  appointee,  the  principal, 
has  been  made.  It  must  also  appear  that  the  change  was  such 
as  to  interfere  with  or  modify  the  duties  for  the  faithful  per- 
formance of  which  the  sureties  are  bound,  so  as  to  make  it  inequit- 
able to  enforce  their  undertaking  upon  a  state  of  facts  not  within 
the  contemplation  of  the  parties  when  it  was  made.  The  firat, 
second  and  third  assignments  of  error  are  not  sustained. 

The  remaining  assignments  relate  to  the  effect  of  the  death 
of  the  surety  upon  his  liability  under  the  facts  of  this  case. 
The  subject  was  discussed  on  the  trial  in  the  court  below,  and 
the  point  was  ruled  against  the  defendant.  As  the  defendant 
did  not  then  appeal  the  question  came  only  incidentally  before 
us  at  that  time ;  but  the  holding  that  notwithstanding  the  want 
of  a  formal  re-election  of  the  cashier  the  liability  of  the  sureties 
continued  to  the  end  of  his  term  of  service,  might  be  properly 
regarded  as  covering  the  question  now  raised. 

The  surety  had  undertaken  for  himself,  "his heirs, executors 
and  administrators,"  to  be  responsible  for  Haggard's  honesty  in 
the  office  of  cashier  during  the  entire  time  of  his  employment 
as  such  whatever  that  time  might  be.  Under  Pleasonton's 
Appeal,  75  Pa.  344,  the  obligation  contained  no  stipulation  au- 
thorizing  the  termination  of  the  relation  between  the  principal 
and  the  bank  by  notice.  If  the  bank  had  refused  to  retain 
Huggard,  and  put  some  one  else  in  his  place,  the  surety  would 


Digitized  by 


Google 


SHACKAMAXON   BK.  v.  YARD,  APPELLANT.       859 
1892.]  Opinion  of  the  Court— Syllabi. 

thereafter  have  ceased  to  be  liable  because  his  principal  had 
ceased  to  be  cashier ;  but  so  long  as  he  remained  in  the  employ- 
ment of  the  bank  in  that  office,  under  whatever  election  or 
form  of  organization,  the  liability  of  the  surety  was  by  express 
words  to  remain.  The  parties  contemplated  a  permanent 
relation.  The  bond  provided  for  it  in  apt  words,  and  we  see 
no  reason  why  the  liability  should  not  be  enforced. 

The  assignments  relating  to  this  question  are  not  sustained 
and  the  judgment  is  affirmed. 


Cornelius  v.  Hambay,  Appellant. 

[Marked  to  be  reported.] 

Oriminal  Conversation — Punitive  damages — Precedents* 
The  settled  rule  of  the  state  being  that  a  husband  may  recover  punitive 
damages  for  the  debauching  of  his  wife,  not  only  by  way  of  compensation 
but  by  way  of  punishment,  to  deter  the  defendant  and  others  from  offend- 
ing in  like  cases,  the  Supreme  Court  will  not  change  the  rule.  Williams 
and  Green,  JJ.,  dissenting. 

niicit  intercourse — Evidence — Inference, 

In  an  action  for  criminal  conversation,  the  fact  that  defendant  and 
plaintiff^s  wife  visited  a  hotel  late  at  night  and  remained  there  several 
hours,  is  a  circumstance  from  which  the  jury  may  infer  illicit  intercourse. 

Witness — Interest — Comment  qf  court. 

In  view  of  the  present  condition  of  the  law  of  evidence,  it  is  proper 
for  the  court  to  call  the  attention  of  the  jury  to  the  personal  interest  of  a 
party  to  the  record  who  testifies. 

In  an  action  for  crim.  con.,  it  is  not  error  to  charge  that  defendant 
•*  is  interested  in  swearing,  if  there  is  any  such  thing  as  honor  or  moral 
right  that  would  excuse  falsehood,  not  only  to  that  which  would  relieve 
himself  but  will  protect  his  paramour,^'  plaintiff's  interest  having  also 
been  commented  upon. 

Testimony  qf  husband  as  to  wtfe^s  adultery. 

In  an  action  by  a  husband  for  criminal  conversation,  the  husband  is  not 
a  competent  witness  as  to  the  wif e^s  adultery. 
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Argued  Nov.  4,  1890.  Appeal,  No.  82,  Oct.  T.,  1890,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
March  T.,  1889,  No.  614,  on  verdict  for  plaintiff.  Before  Pax- 
BON,  C.  J.,  Sterbbtt,  Gkeen,  Clark,  Williams,  McCol- 
LUM  and  Mitchell,  JJ. 
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Trespass  for  criminal  conversation. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court  and 
the  charge  of  the  court  below.  At  the  time  of  trial,  plaintiff 
had  applied  for  a  divorce  and  was  not  then  living  with  his  wife. 

Plaintiff  was  permitted  to  testify,  under  objection  and  ex- 
ception. [1] 

The  court  charged,  inter  alia^  as  follows  by  Stowe,  P.  J. : 

["  I  now  refer  to  the  time  they  were  at  the  theatre  and  went 
up  to  what  is  called  the  Greenwood  Hotel.  If  that  is  true,  if 
it  is  true  that  this  man  and  woman  went  into  that  house  that 
night,  where  he  does  not  pretend,  and  where  nobody  can  jus- 
tify their  being  at  that  late  hour — ^11  or  later  at  night — and 
staid  there  for  two  or  three  hours  or  more,  then  it  is  for  the 
jury  to  say,  if  those  facts  are  true,  whether  or  not,  in  accord- 
ance with  our  observation,  a  reasonable  conclusion  would 
not  justify  the  belief  that  illicit  intercourse  had  taken  place 
there.]  [2]  But  the  reason  I  mention  this  particularly  is  that 
the  jury  may  look  carefully  at  that  point  of  the  case,  so  far  as 
the  testimony  is  concerned.^  The  testimony  upon  that  subject 
comes,  so  far  as  it  is  absolute,  from  the  plaintiff  alone.  On 
the  other  hand  we  have  the  defendant,  and  we  have  the  plaint- 
iffs wife.  [The  defendant,  of  course,  is  interested  in  swear- 
ing, if  there  is  any  such  thing  as  honor  or  moral  right,  that 
would  excuse  falsehood,  not  only  to  that  which  would  relieve 
himself  but  will  protect  his  paramour.]  [4]  On  the  other 
hand  the  plaintiff  is  just  as  deeply  interested  in  convicting  the 
defendants  of  the  charge  he  makes  against  them  ....  Mc- 
Elhaney  says  he  was  standing  by  Manning's  Hotel  on  the  pave- 
ment ;  that  he  met  Cornelius  there,  that  he  knew  him  before ; 
that  a  woman  and  a  man  came  along — that  is  the  effect  of  it — 
that  woman  was  Cornelius'  wife — he  knew  her  before,  he  says ; 
the  other  man  he  did  not  recognize,  did  not  know  anything 
about  him,  had  never  seen  him  before,  and  never  saw  him  after- 
wards until  these  troubles  commenced  and  Cornelius  told  him 
that  that  was  the  defendant  in  this  case ;  he  could  not  now  rec- 
ognize him  with  any  degree  of  certainty ;  he  thought  this  was 
the  man.  [Now,  so  far  as  that  one  fact  is  concerned,  throwing 
out  the  parties  for  the  present,  and  considering  one  side  worth 
just  as  much  as  the  other,  the  whole  charge  so  far  as  this  one 
act  which  would  fix  criminality  on  the  defendant,  if  it  oc- 
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curred,  all  rests  on  the  testimony  of  this  man,  McElhaney. 
If,  however,  jou  think,  taking  it  altogether,  it  can  be  relied 
upon  and  believed,  and  conclude  to  your  own  satisfaction  that 
the  parties  who  were  in  the  Greenwood  Hotel  that  night  were 
Mrs.  Cornelius  and  the  defendant,  then,  as  I  said  before,  it  is 
for  you  to  draw  your  own  conclusions ;  and  if  you  think  or 
believe  what  one  would  naturally  infer  occurred  on  such  an 
occasion,  the  debauchery  of  the  wife,  the  plaintiff  would  be 
entitled  to  a  verdict.  The  amount  of  it  I  will  refer  to  pres- 
ently.] [2]  .  .  .  . 

["  Under  all  these  circumstances,  if  the  jury  find  that  the 
defendant  has  done  this  wrong,  it  is  for  them  to  say,  in  view 
of  what  has  occurred,  and  with  a  view  to  deter  not  only  the 
defendant,  but  other  parties  from  offending  in  like  cases,  to 
impose  such  a  verdict  as  would  be  reasonable  and  proper,  not 
only  by  way  of  compensation,  but  by  way  of  punishment."]  [5] 

Verdict  for  plaintiff  for  $2,000,  reduced  by  the  court  to 
toOO,  and  judgment  thereon,  whereupon  defendant  appealed. 

Ihrors  assigned  were  (2-6)  charge  and  (1)  ruling  on  evi- 
dence, quoting  the  charge  as  in  brackets,  and  the  bill  of  ex- 
ception as  above. 

A.  M,  Imbrie^  with  him  T.  M.  Marshall^  J¥.  D.  Moore  and  F. 

0,  McQirr^  for  appellant. — In  addition  to  cases  cited  in  opinion 
of  Supreme  Court :  Com.  v.  Gordon,  2  Brews.  669 ;  Com.  v. 

1.  F.,  12  W.  N.  108 ;  Gilchrist  v.  Bale,  8  Watts,  866,  a  crim. 
con.  case ;  and  Com.  v.  Jailer,  1  Gr.  218.  That  the  husband 
and  wife  were  not  living  together  and  that  the  husband  had 
applied  for  a  divorce,  does  not  change  the  rule. 

Mere  entry  of  the  hotel  will  not  warrant  an  inference  of 
illicit  intercourse,  in  the  absence  of  registry,  taking  a  room 
or,  improper  acts. 

The  charge  covered  by  the  4th  assignment  lessened  the 
effect  of  defendant's  testimony.  The  jury  must  have  under- 
stood that  there  was  a  rule  of  morals  or  demand  of  honor  that 
would  justify  a  defendant  to  commit  perjury  to  protect  his 
paramour  in  a  case  like  this. 

The  instruction  as  to  damages  left  the  jury  without  any 
guide,  and  allowed  them  to  render  a  verdict  to  deter  others 
from  offending  in  like  cases.     Compensation  is  the  measure 
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laid  down  in  Sherwood  v.  Titman,  56  Pa.  77.  To  same  effect 
is  2  Gr.  Ev.,  p.  235, 13th  ed.,  §  268,  note.  Vindictive  damages 
should  be  limited  to  the  wrong  inflicted  on  plaintiff  only:  7  A. 
&  E.  Enc.  L.,  p.  448,  note  2;  Ibid.,  pp.  450, 451,  text,  and  cases 
cited  in  notes,  where  the  question  is  elaborately  discussed. 

William  H,  McOary^  John  S.  Rohh  with  him,  for  appellee. — 
Plaintiff's  incompetency  is  unsupported  by  authority.  1  Gr. 
Ev.  837  ;  Dickerman  v.  Graves  6  Cush.  308 ;  Ratcliff  v.  Wales, 
1  Hill,  N.  Y.  63,  decide  the  husband  competent. 

There  is  nothing  to  answer  in  assignments  2-4. 

In  crim.  con.  cases,  damages  large  and  exemplary  may  be 
given  :  2  Bl.  Com.  138.  This  principle  is  as  old  as  the  law  it- 
self. Punitive  damages  are  penal  in  their  nature,  to  deter 
others  from  like  acts  ;  in  crim.  con.  cases  not  merely  to  com- 
pensate the  husband,  but  to  protect  the  family.  Exemplary 
damages,  smart  money  and  fines  imposed  at  the  suit  of  the  peo- 
ple depend  upon  the  same  principle.  Both  are  penal  and  in- 
tended to  deter  others  from  committing  like  crimes.  Damages 
for  the  sake  of  example  is  as  old  as  the  hills,  and  juries  are 
daily  charged  to  find  them  in  such  cases.  In  actions  for  seduc- 
tion, slander  and  the  case  at  bar,  there  is  no  measure  of  dam- 
ages for  a  jury,  but  they  are  inflicted  wholly  with  a  view  to 
punish  and  make  an  example  of  defendant,  that  others  may  be 
deterred :  McBride  v.  McLaughlin,  5  Watts,  875. 

Opinion  by  Mb.  Chief  Justice  Paxson,  July  18, 1892. 

The  decision  of  this  case  has  been  delayed  for  reasons  not 
personal  to  the  writer. 

The  suit  was  brought  by  the  plaintiff  in  the  court  below 
against  the  defendant  to  recover  damages  for  debauching  his 
(the  plaintiff's)  wife.  The  jury  found  for  the  plaintiff  in  the 
sum  of  $2,000,  which  the  court  subsequently  reduced  to  $5Q0, 
and  the  verdict  thus  reduced  was  accepted  by  the  plaintiff. 
This  belongs  to  a  class  of  cases  in  which  the  plaintiff  has  been 
allowed  from  time  immemorial  to  recover  punitive  damages. 
Hence  we  cannot  sustain  the  fifth  specification  in  which  it  is 
alleged  that  the  learned  judge  erred  in  appljdng  this  principle. 
In  view  of  the  fact  that  it  is  the  settled  rule  of  this  state,  and 
so  understood  by  nearly  every  practitioner,  we  do  not  care  to 
enter  into  a  discussion  of  the  controvei'sy  upon  this  subject 
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which  has  recently  arisen  between  some  of  our  text-writers. 
Those  who  are  curious  in  regard  to  it  are  referred  to  the  second 
volume  of  Greenleaf  on  Evidence,  and  Sedgwick  on  Damages, 
where  pretty  much  everything  that  can  be  said  on  either  side 
may  be  found. 

We  find  nothing  to  condemn  in  those  portions  of  the  charge 
embraced  in  the  second  and  third  specifications.  If  •  the  de- 
fendant and  the  plaintiff's  wife  visited  the  Greenwood  Hotel 
late  at  night,  and  remained  there  for  two  or  three  hours  as  tes- 
tified to  by  some  of  the  witnesses,  it  was  a  circumstance  from 
which  the  jury  would  have  the  right  to  draw  an  unfavorable 
inference,  and  this  was  substantially  what  the  learned  judge 
said  to  them. 

The  fourth  specification  alleges  that  the  learned  judge  erred 
in  instructing  the  jury  that:  "The  defendant,  of  course,  is  in- 
terested in  swearing,  if  there  is  any  such  thing  as  honor  or 
moral  right  that  would  excuse  falsehood,  not  only  to  that  which 
would  relieve  himself,  but  will  protect  his  paramour." 

While  this  instruction  is  not  sugar-coated,  we  cannot  say  it 
was  error.  The  learned  judge  below  had  the  right  to  call  the 
attention  of  the  jury  to  the  fact  of  the  nature  of  the  defendant's 
interest.  He  had  not  only  the  pecuniary  interest  common  to 
defendants  in  other  cases,  but  he  had  also  his  own  reputation 
and  the  reputation  of  the  woman  who  was  charged  to  have  been 
his  paramour  at  stake.  When  therefore  the  learned  judge  told 
the  jury  that  he  was  not  only  interested  in  swearing  to  what 
would  clear  himself,  but  also  the  woman,  he  said  nothing  but 
the  truth,  and  what  all  experience  shows  to  be  true.  On  the 
other  hand  the  learned  judge  called  the  attention  of  the  jury 
in  equally  vigorous  language  to  the  interest  of  the  plaintiff  as 
tending  to  affect  his  credibility.  In  view  of  the  present  con- 
dition of  the  law  of  evidence,  it  is  entirely  proper  for  the  court 
to  call  the  attention  of  the  jury  to  the  personal  interest  of  a 
party  to  the  record  who  goes  upon  the  stand  as  a  witness. 

The  fii-st  specification  is  more  serious.  The  counsel  for  the 
defendant  objected  to  the  competency  of  the  plaintiff  as  a  wit>- 
ness.  He  was  called  to  prove  the  criminal  intercourse  of  his 
wife  with  the  defendant ;  in  other  words,  to  prove  her  adul- 
tery. It  is  tnie,  his  wife  was  not  a  party  to  the  record,  but  the 
object  and  effect  of  his  testimony  was  to  criminate  her.  I  am 
not  aware  that  any  of  our  Acts  of  Assembly  enlarging  the  com- 
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potency  of  witnesses  permits  husband  and  wife  to  testify  against 
each  other  except  in  the  case  of  personal  injuries  inflicted  by 
the  one  upon  the  other,  and  in  certain  cases  in  divorce.  And 
the  rule  which  excludes  such  testimony  does  not  depend  upon 
the  party  criminated  being  a  party  to  the  record.  The  princi- 
ple of  the  rule  which  excludes  husband  and  wife  from  testify- 
ing against  each  other,  requires  its  application  to  all  cases  in 
which  the  interests  of  the  other  party  are  involved ;  and  there- 
fore the  wife  is  not  a  competent  witness  against  any  co- 
defendant  tried  with  the  husband  if  the  testimony  concern  the 
husband,  though  it  be  not  directly  given  against  him.  Nor 
may  she  in  such  a  suit  between  others,  testify  to  any  matter 
for  which,  if  true,  her  husband  may  be  indicted.  1  Greenleaf 
on  Ev.,  834  and  335 ;  Pringle  v.  Pringle,  59  Pa.  281 ;  Stewart 
V.  Johnson,  18  N.  J.  L.  89 ;  Stein  v.  Bowman,  13  Peters,  209 ; 
Kelly  V.  Drew,  12  Allen,  107.  The  fifth  section  of  the  Act  of 
May  23,  1887,  P.  L.  159,  provides  :  "  Nor  shall  husband  and 
wife  be  competent  or  permitted  to  testify  against  each  other, 
except  in  those  proceedings  for  divorce  in  which  personal  ser- 
vice of  the  subpoena  or  of  a  rule  to  take  depositions  has  been 
made  upon  the  opposite  party  ;  or  in  which  the  opposite  party 
appears  and  defends,  in  which  case  either  may  testify  fully 
against  the  other,  and  except  also  that  in  any  proceedings  for 
divorce  either  party  may  be  called  merely  to  prove  the  fact  of 
marriage."  The  rule  that  husband  and  wife  shall  not  testify 
against  each  other,  extends,  as  before  observed,  to  testimony 
by  the  one  which  tends  to  criminate  the  other,  although  not  a 
party  to  the  suit.  The  reason  for  it  is  the  disturbance  of  the 
marital  relations  which  would  result  from  the  admission  of  such 
testimony.  This  is  the  settled  rule  of  the  common  law,  and  it 
has  not  been  changed  by  any  Act  of  Assembly,  or  by  any  de- 
cision in  this  state. 

We  are  cf  opinion  that  it  was  error  to  permit  the  husband  to 
testify  in  this  case.  He  was  an  incompetent  witness.  The 
issue,  and  the  only  issue,  involved  the  adultery  of  his  wife.  It 
was  not  competent  for  him  to  forge  a  single  link  in  the  chahi 
of  circumstances  pointing  to  his  wife's  criminal  conduct,  and 
upon  any  other  subject  his  testimony  would  have  been  irrel- 
evant. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
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CONCITRBINQ   OPINION  BY   Mr.   JUSTICE  WiLLIAMS. 

I  concur  in  the  judgment  entered  in  this  case,  but  upon  one 
question  I  find  that  I  am  not  in  accord  with  my  brethren.  I 
would  go  further  than  they  are  yet  ready  to  go  and  sustain 
another  assignment  of  error. 

The  learned  judge  of  the  court  below  instructed  the  jurj' 
that  if  they  should  find  in  favor  of  the  plaintiff  they  might 
render  a  verdict  for  such  sum  as  might  seem  reasonable  and 
proper  to  them  in  order  to  accomplish  the  following  purposes  : 
(a)  to  make  compensation  to  the  plaintiff  for  the  injury  he  had 
sustained;  (b)  to  deter  the  pMAitiff  from  committing  the  like 
crime  in  time  to  come ;  (c)  to  deter  other  persons  from  com- 
mitting the  same  crime ;  (d)  to  punish  the  defendant  for  this 
crime. 

The  act  for  which  the  plaintiff  sought  to  recover  damages 
involved  a  private  injury  and  a  public  offence ;  a  violation  of 
the  civil  rights  of  the  plaintiff,  and  of  the  criminal  laws  of  the 
state.  It  exposed  him  to  two  measures  of  punishment.  One 
due  to  the  private  injury,  another  to  the  public  offence.  The 
first  is  imposed  in  the  civil  courts,  at  the  suit  of  the  party  in- 
jured, and  is  for  his  private  benefit.  The  second  is  imposed  in 
the  criminal  courts  at  the  instance  of  the  public,  and  by  way 
of  the  enforcement  of  the  criminal  law.  This  distinction  is 
fundamental  and  prevails  throughout  the  civilized  world.  The 
extent  of  the  private  injury,  and  the  amount  of  compensation 
to  which  the  injured  party  is  entitled,  are  subjects  upon  which 
the  finding  of  a  jury  is  the  legal  measure.  The  g^ade  of  the 
crime,  and  the  punishment  to  be  imposed  upon  conviction,  are 
fixed  by  the  criminal  code.  When  a  maximum  and  minimum 
limit  are  prescribed,  the  intermediate  point  which  the  sentence 
shall  adopt,  is  left  not  to  the  jury  but  to  the  judge.  In  view 
of  the  circumstances  peculiar  to  the  crime  or  the  criminal  he 
may  exercise  his  discretion  within  the  limits  which  the  law  has 
set.  These  two  measures  of  punishment  due  to  the  different 
phases  of  the  same  act,  administered  by  different  tribunals, 
through  radically  different  modes  of  procedure,  and  for  differ- 
ent ends,  ought  not  to  be  confounded.  The  criminal  courts 
punish  in  order  to  preserve  the  public  peace,  protect  the  public 
morals  and  enforce  the  criminal  law.  The  civil  courts  punish 
the  violator  of  private  rights  by  compelling  him  to  repair  the 
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wrong  done ;  if  not  by  the  restoration  of  what  he  has  taken, 
then  by  the  payment  of  an  adequate  equivalent  in  money  for 
the  injury  he  has  inflicted  on  the  plaintiff.  This  equivalent, 
when  ascertained,  is  the  measure  of  the  plaintiff's  damages. 
Damages  are  a  compensation  given  by  a  jury  for  an  injury  or 
wrong  done  by  the  party  before  the  action  brought :  3  Bac. 
Ab.  57.  A  compensation  and  satisfaction  for  some  injury  sus- 
tained: 2  Bl.  Com.  488.  A  recompense  for  the  wrong  the 
defendant  hath  done  the  plaintiff:  2  Co.  Litt.  257  a.  A  sum  of 
money  to  be  paid  by  one  person  to  another  as  a  compensation 
for  a  loss  sustained  in  consequence  of  an  injury  committed  by 
the  former :  Rap.  &  L.  Law  Die.  336.  *'  The  damages  shall  bo 
to  him  who  sustains  the  loss : "  3  Comyn  Dig.  347.  In  the 
code  of  Justinian  the  measure  of  the  plaintiff's  damages  is 
said  to  be  ^'  the  actual  loss  sustained."  Judge  Strong  stated 
the  rule  thus:  "Whoever  does  an  injury  to  another  is  lia- 
ble in  damages  to  the  extent  of  that  injury."  Dexter  v- 
Spear,  4  Mason,  115.  And  our  own  court,  with  even  greater 
precision,  said  in  Bussy  v.  Donaldson,  4  Dallas,  206* :  "  It  is  a 
natural  and  legal  principle  that  the  compensation  should  be 
equivalent  to  the  injury."  Nowhere  is  the  idea  of  punishment, 
or  the  protection  of  public  morals,  recognized  as  an  element  in 
the  calculation  of  the  amount  of  the  plaintiff's  damages.  The 
question  is,  what  is  the  character  and  extent  of  his  injury  ? 
What  sum  of  money  is  necessary  to  make  him  a  &ir  equivar 
lent  for  the  wrong  done  him  ?  The  answers  to  these  questions 
fix  the  amount  of  damages  to  which  he  is  entitled. 

At  this  point  it  must  be  remembered  that  damages  may  be 
awarded  according  to  one  or  both  of  two  stiindards  or  methods 
of  calculation  depending  on  the  character  of  the  wrong  done 
and  the  circumstances  surrounding  it.  The  first  of  these  is 
well  defined  in  the  Am.  &  Eng.  Ency.  of  Law,  vol.  7,  page  449, 
as  "  the  pecuniary  loss  which  from  its  nature  is  capable  of  be- 
ing estimated  with  entire  or  approximate  accuracy."  This 
standard  is  applicable  to  all  ordinary  actions  of  trespass  for  an 
injury  committed  without  malice  and  without  circumstances 
of  aggravation.  The  other  is  the  compensation  due  by  reason 
of  the  circumstances  of  aggravation,  which  having  no  exact 
pecuniary  measure  must  be  left  to  the  exercise  of  a  sound  dis- 
cretion by  the  jury.     Damages  so  ascertained  are  distinguished 
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from  those  that  are  capable  of  ascertainment  with  entire  or 
approximate  accuracy  by  describing  them  as  punitive  or  exem- 
plary damages,  but  they  are  nevertheless  compensatory.  Com- 
pensation for  the  loss  of  property,  as  of  a  house,  an  ox,  a  bushel 
of  wheat,  may  be  justly  made  by  reference  to  the  market  price 
of  the  article  lost  or  injured,  and  its  amount  may  be  fixed  with 
as  much  certainty  as  that  of  any  marketable  commodity.  It 
is  for  this  reason  that  damages  assessed  in  this  manner  are 
commonly  and  naturally  spoken  of  as  compensatory  damages. 
But  pain,  shame,  sorrow  or  disgrace  have  no  market  value. 
There  is  no  commercial  standard  by  which  a  price  can  be  put 
upon  them  that  shall  be  recognized  as  an  approximately  accu- 
rate equivalent  in  value.  Nevertheless  it  is  veiy  plain  that 
something  is  due  to  him  who  suffers,  from  him  who  has  wick- 
edly or  recklessly  inflicted  the  suffering.  As  the  amount  of 
compensation  cannot  be  fixed  by  reference  to  a  definite  stand- 
ard of  value,  it  must  be  left  to  the  jury  to  fix  in  view  of  the 
ciicumstances.  Hence  such  damages  have  been  described  as 
"  smart  money,"  vindictive,  punitive  or  exemplary  damages,  to 
distinguish  them  from  such  as  are  assessed  upon  the  other 
basis.  It  would  not  be  very  wide  of  the  truth  to  distinguish 
between  these  measures  of  compensation  by  saying  that  one 
fixes  the  amount  by  a  business  standard,  the  other  by  a  moral 
standard.  One  looks  only  at  the  market  value  of  the  article 
injured  or  destroyed.  The  other  looks  at  the  motive  and  the 
manner  of  the  defendant,  and  the  nature  of  the  injury  inflicted. 
Compensation  resting  on  a  consideration  of  the  circumstances 
of  aggravation  involves  necessarily  the  idea  of  punishment  for 
the  malice  or  negligence  of  the  defendant  and  may  be  properly 
enough  spoken  of  as  having  a  punitive  effect.  Damages  as- 
sessed upon  this  basis  demonstrnte  that  the  law  regards  the 
quality  of  an  act  a.s  well  as  the  act  itself,  and  that  for  this  rea- 
son, if  for  no  other,  every  man  should  deal  justly  by  every 
other.  In  this  sense  the  damages  may  be  properly  spoken  of 
as  exemplary.  These  results  however  are  incidental.  The 
action  is  brought  by  the  plaintiff  to  redress  a  wrong  done  to 
him.  The  verdict  fixes  the  pecuniary  equivalent  of  that 
wrong.  The  sum  so  fixed  belongs  to  him.  The  court  and 
jury  have  nothing  to  do  with  the  public  offence.  They  cannot 
inflict  the  punishment  which  the  law  prescribes  for  it,  because 
they  have  no  jurisdiction  over  it.     Their  powers  and  duties  do 
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not,  they  cannot,  extend  beyond  the  lines  that  bound  the  pri- 
vate controversy  between  the  parties  litigant;  and  whatever 
punitive  effect  the  verdict  and  judgment  may  have  is  the 
consequence  of  the  proper  adjustment  of  the  relative  rights 
and  liabilities  of  the  parties  before  them.  The  crime  com- 
mitted against  the  plaintiff  as  distinguished  from  that  com- 
mitted against  the  state  is  the  subject  of  the  action.  It  is 
punished  by  an  ascertainment  of  the  amount  of  compensation 
that  should  be  made.  The  crime  against  the  state  goes  to  an- 
other tribunal  aijd  is  punished  according  to  the  directions  of 
the  penal  code.  The  fault  with  the  direction  given  by  the 
learned  judge  of  the  court  below  is  that  it  is  indefinite,  and 
leaves  the  jury  to  infer  that  they  may  consider  and  punish  the 
crime  against  the  public  as  well  as  that  against  the  plaintiff. 

It  is  urged  that  similar  expressions  to  those  we  are  now  con- 
sidering are  frequently  to  be  met  with  in  the  courts,  and  that 
this  court  has  approved  and  adopted  them  as  correctly  defining 
the  powers  of  the  jury  in  such  cases.  I  do  not  deny  that  sev- 
eral cases  may  be  found  in  which  words  like  those  made  use 
of  in  this  case  have  been  used  by  judges  of  this  court  in  dis- 
tinguishing between  the  two  measures  or  methods  of  comput- 
ing damages,  and  in  upholding  the  right  of  the  plaintiff  in  the 
case  then  under  examination  to  recover  exemplary  damages. 
I  do  distinctly  deny  however  that  the  point  now  brought  to 
our  attention  has  been  considered  and  determined  in  accord- 
ance with  the  action  of  the  court  below.  The  jury  should 
know  the  extent  of,  and  the  limitations  to,  their  power  in  the 
assessment  of  damages.  The  defendant  has  a  right  to  insist 
that  he  cannot  be  constitutionally  punished  for  a  crime  in  a 
court  which  has  no  jurisdiction  over  it,  and  whose  judgment 
he  cannot  plead  when  he  is  called  upon  to  answer  in  the  prop- 
er tribunal.  The  jury  should  have  been  told  that  they  had 
no  concern  with  the  punishment  of  the  defendant  for  his  crime 
against  the  public ;  and  that  they  should  only  consider  the  pri- 
vate wrong  done  the  plaintiff,  and  in  the  exercise  of  a  reason- 
able discretion  give  him  such  a  pecuniary  equivalent  therefor 
as  in  view  of  all  the  circumstances  might  seem  to  them  just.  I 
would  reverse  for  this  reason  if  there  was  no  other  error  ap- 
pearing on  the  record. 


Mr.  Justice  Gkeen. — I  conr-lirin  the  above. 

/Googk 
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Reading  Iron  Works — Sweatman's  Appeal. 

[Marked  to  be  reported.] 

Assigned  estates— Distribution — Claim  due. 

In  the  distribution  of  an  assigned  estate  those  only  are  entitled  to  shai-e 
who  have  a  definite  demand  or  cause  of  action  capable  of  adjustment  or 
liquidation  at  the  time  of  the  assignment. 

Landlord  and  tenant — Insolvency  of  tenant — Lease, 

A  pixwpective  landlord,  at  the  request  and  for  the  accommodation  of  a 
prospective  tenant,  purchased  a  lot  and  erected  a  building  for  the  tenant, 
under  an  agreement  that  the  tenant  should  lease  the  premises  for  a  term 
of  years,  to  compensate  the  landloixl  for  his  investment.  A  lease  was 
executed,  binding  upon  successors,  executors,  administrators  and  assigns, 
with  covenants  to  pay  rent,  and  to  terminate  the  lease  for  breach  of  cove- 
nants or  conditions,  without  release  of  damages  for  such  breach.  The 
tenant  made  an  assignment  for  benefit  of  creditor  prior  to  the  termina- 
tion of  the  lease  and  the  assignee  abandoned  the  premises. 

Held,  that  the  landlord  had  a  present  cause  of  action  against  the  tenant, 
for  damages  for  fciilure  to  compensate  the  landlord  for  his  investment  un- 
der thii  agreement. 

Lease-^PrioT  parol  agreement. 

A  lease  must  be  read  in  the  light  of  the  previous  agreement  out  of  which 
it  arose,  in  order  if  practicable  to  give  effect  to  the  actual  understanding 
and  agreement  of  the  parties.    Cadwallader  v.  Express  Co.,  applied. 

Lease — Breach  of  covenant  to  pay  rent. 

Query,  whether  a  lessee's  assignment  for  creditors  and  abandonment  of 
the  premises  during  the  term  amount  to  a  breach  of  the  covenant  to  pay 
rent  so  that  the  lessor  may  have  a  present  cause  of  action  for  damages  for 
rent  not  yet  accrued. 

Auditor^  8  finding  of  fact — Inferences. 

An  auditor's  finding  of  fact  which  does  not  rest  on  the  testimony  but  is 
merely  an  inference  drawn  by  him  from  other  facts,  has  not  the  value  to 
which  his  finding  of  fact  is  ordinarily  entitled  before  the  court. 

Argued  March  8,  1892.  Appeal,  No.  307,  Jan.  T.,  1892,  by 
Virtue  C.  Sweatman,  from  decree  of  C.  P.  Berks  Co.,  dismissing 
exceptions  and  confirming  report  of  auditor  to  distribute  as- 
signed estate.  Before  Sterrett,  Green,  Williams,  McCol- 
LtJM  and  Mitchell,  J  J. 

The  claim  was  for  damages  for  breach  of  covenant  to  pay 
rent.     The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  auditor,  H.  Willis  Bland,  cited  and  relied  upon  Jordan 
Vol.  cl— 24 
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V.  Porter,  107  Pa.  84 ;  Bosler  v.  Kuhn,  8  W.  &  S.  183;  Sny- 
der &  Cadwallader's  Est,  8  Phila.  302 ;  and  Greenl.  Cruise  on 
Real  Prop.,  title  28,  §§  2  and  3,  and  continued:  "The  learned 
counsel  of  Mr.  Sweatman  have  referred  the  auditor  to  the 
following  cases  :  Fisher  v.  Milliken,  8  Pa.  Ill ;  Auer  v.  Penn, 
99  Pa.  370 ;  Ashley  v.  Warner,  11  Gray,  43 ;  Remelee  v.  Hall, 
31  Vt.  582 ;  Wetmore  V.  Jaffray,  9  Hun,  140 ;  Masterton  v. 
Mayor  of  Brooklyn,  7  HiU,  62 ;  Shaffer  v.  Lee,  8  Barb.  S.  C. 
412;  Penn  Iron  Co.  Lira.  v.  Diller,  118  Pa.  635;  Pittsburgh 
&  Connellsville  R.  R.  Co.'s  Ap.,  99.  Pa.  177 ;  Koch  &  Balliet's 
Ap.,  93  Pa.  434 ;  Mellon's  Ap.,  82  Pa.  121 ;  Patten's  Ap.,  45 

Pa.  151 None  of  these  cases,  in  the  judgment  of  the 

auditor,  bear  upon  the  question  before  him.  They  are  all 
cases  of  ordinary  contract,  and,  although  in  some  of  the  cases 
the  damages  allowed  were  prospective,  yet  the  contracts  were 
entire  and  the  breaches  were  entire,  and,  immediately  upon 
the  breach  in  each  of  the  cases,  a  right  of  action  accrued  for 
the  damages  consequent  upon  the  breach;  in  other  words,  the 
relation  of  debtor  and  creditor  existed :  but  in  the  case  before 
the  auditor  there  was  no  breach  at  the  time  of  the  assignment, 
as  all  the  rent  which  had  accrued  up  to  that  time  had  been 
paid ;  and  as  to  any  rent  that  has  accrued  since  or  may  accrue 
hereafter  during  the  term  named  in  the  lease,  it  became  and 
will  become  a  debt  of  the  Reading  Iron  Works  only  when  and 
as  it  has  and  shall  accrue.  But  in  every  instance  it  will  have 
become  a  debt  after  the  assignment.  But  those  only  who  were 
creditors  at  the  time  of  the  assignment  are  entitled  to  share  in 
the  assigned  estate,  and,  as  Mr.  Sweatman  does  not  belong  to 
that  class,  he  is  not  entitled  to  oarticipate  in  the  fund  for  dis- 
tribution." 

Exceptions  alleged,  inter  alia^  that  auditor  erred  (1)  in  dis- 
allowing appellant's  claim  ;  (2)  in  not  holding  the  damages  by 
reason  of  breach  a  debt  entitled  to  share  in  the  fund ;  (4)  in 
treating  the  claim  as  for  rent ;  (5)  in  not  finding  that  appel- 
lant's claim  was  a  debt  at  the  time  of  the  assignment ;  (6)  in 
not  finding  that  the  liability  for  damages  related  to  the  time 
of  the  execution  of  the  lease.  The  court  dismissed  the  excep- 
tions and  confirmed  the  report,  whereupon  appellant  took  this 
appeal. 

Errors  assigned  were  (1  -5)  dismissing  exceptions  as  above, 
quoting  them ;  and  (6)  confirming  report,  etc. 
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John  S.  Freeman-t  John  F,  Keator  with  him,  for  appellants. — 
The  covenants  were  for  the  full  term  of  ten  years.  Liabil- 
ity under  them  arose  at  the  execution  of  the  lease,  and  was 
commensurate  with  the  amount  of  rent  for  the  entire  period. 
Covenants  in  a  lease  are  governed  by  the  same  rules  as  cove- 
nants in  other  agreements.  The  modern  lease  is  two-fold,  the 
lease  proper  and  covenants  for  damages.  The  first  has  certain 
preferences,  by  common  law  and  statutes ;  the  other,  not. 
Cases  where  suit  is  brought  after  vacation  of  premises  are 
founded  on  the  covenants»to  pay:  Auer  v.  Penn,  99  Pa.  870. 
That  in  those  cases  the  actions  were  brought  after  the  lease 
had  expired  is  no  reason  why  damages  may  not  be  liquidated 
any  time  during  the  term.  The  breach  being  admitted,  and 
the  damages  being  capable  of  liquidation,  they  could  be  re- 
duced to  judgment.  A  fortiori  a  covenant  to  pay  rent  infuturo 
is  a  present  liability,  similar  to  a  bond  for  a  gross  sum  payable 
in  instalments.  Non-payment  of  rent  or  non-payment  of  an 
instalment  calls  into  existence  rights  that  were  latent,  but 
these  have  respect  to  the  remedy,  and,  waiving  the  rights  pe- 
culiar to  landlords,  they  are  the  same  in  either  case. 

While  the  precise  question  has  not  been  decided,  the  princi- 
ples have  been  applied.  In  Mellon's  Ap.,  32  Pa.  121,  the  cove- 
nants in  an  agreement  of  sale  to  pay  bonds  were  held,  on 
breach,  to  carry  a  debt  which  was  entitled  to  a  share  of  the 
fund  assigned,  although  at  the  time  of  the  assignment  no  in- 
stalment was  due.  In  Patten's  Ap.,  45  Pa.  151,  the  promissory 
notes  had  not  matured,  nor  had  the  merchandise,  for  which 
they  had  been  given,  been  delivered.  Counsel  argued  that  a 
promise  to  pay  at  a  future  day  involved  an  engagement  of 
ability  to  pay,  which  was  broken  by  insolvency. 

Bosler  v.  Kuhn,  8  W.  &  S.  183,  was  covenant  for  ground 
rent  and  one  of  the  defendants  pleaded  a  discharge  in  bank- 
ruptcy. The  court  held  the  bankruptcy  Act  did  not  apply. 
The  latter  part  of  the  opinion  applies  only  to  the  facts  of  that 
case.  Snyder  &  Cadwallader's  Est.,  8  Phila.  802,  was  a  claim 
for  rent  and  not  for  damages.  The  judge  in  that  case  miscon- 
strues Bosler  v.  Kuhn. 

Appellant's  claim  could  not  be  proved  in  bankruptcy,  be- 
cause expressly  excluded.  It  would  be  included  under  the 
English  bankruptcy  Act,  82  and  88  Vict.,  c.  71,  §  23 ;  Hide's 
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Case,  L.  R.  7  Ch.  Ap.  28.  If  this  Act  were  in  force  here  ap- 
pellant's claim  could  not  have  been  excluded.  There  is  no 
such  legislation  as  to  assigned  estates.  It  is  only  necessary 
that  the  claim  shall  be  a  valid  claim  at  the  time  of  assign- 
ment. 

We  also  refer  to  the  cases  cited  by  us  before  the  auditor. 
In  Jordan  v.  Porter,  107  Pa.  84,  the  notes,  upon  which  alone 
the  claim  was  based,  had  no  existence  at  the  time  of  the  as- 
signment. 

G-eorge  F.  Baer^  for  appellee,  furnished  no  paper  book. 

Opinion  by  Mr.  Justice  Williams,  July  18, 1892. 

If  the  appellant's  claim  in  this  case  was  for  rent  to  fall  due 
in  the  future,  as  the  learned  auditor  held,  the  action  of  the 
court  below  could  not  be  successfully  attacked.  In  the  distri- 
bution of  a  fund  the  general  rule  undoubtedly  is  that  those 
only  are  entitled  to  share  who  have  a  definite  demand  against 
it,  or  a  cause  of  action  capable  of  adjustment  and  liquidation 
upon  trial.  Id  certum  est  quod  cerium  reddi  potest.  But 
the  appellant  denies  that  his  demand  is  for  rent,  and  insists 
that  it  is  for  damages  resulting  from  a  breach  by  the  Reading 
Iron  Works  of  its  contract  with  him.  This  was  his  conten- 
tion before  the  auditor  who  found,  from  the  evidence  submitted 
to  him,  the  facts  to  be  as  follows :  The  appellant  bought  a  lot 
at  Fifth  and  Adelphi  streets,  Philadelphia,  and  erected  there- 
on an  expensive  building,  at  the  request  and  for  the  exclusive 
use  of  the  Iron  Works.  The  general  plan  and  arrangement  of 
the  building  was  furnished,  and  its  erection  directed  and  su- 
pervised by  the  officers  of  the  company.  As  an  inducement 
to  the  appellant  to  make  the  large  expenditure  proposed,  it 
was  agreed  that  the  company  should  lease  the  premises  when 
ready  for  occupancy  for  a  term  of  ten  yeara  at  an  annual  rent 
equal  to  nine  per  cent  on  their  cost.  The  board  of  directors 
adopted  a  resolution  authorizing  their  president  to  execute  a 
lease  for  the  premises  '*  to  Virtue  C.  Sweatman  in  accordance 
with  the  agieement  made  with  Mr.  Sweatman  prior  to  the  pur- 
chase and  building  of  said  premises."  A  lease  was  accordingly 
executed  by  him  on  behalf  of  the  Reading  Iron  Works  for 
ten  years  from  April  1, 1888,  at  an  annual  rent  of  ten  thousand 
six  hundred  and  two  dollai"S  and  one  cent  (110,602.01)  payable 
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monthly  on  the  first  day  of  each  month.  The  company  became 
insolvent  and  made  an  assignment  for  the  benefit  of  creditors 
in  May,  1889.  The  premises  were  vacated  by  the  assignee  on 
July  81, 1889,  to  which  time  rent  was  paid.  Since  that  time 
they  have  been  unoccupied  or  rented  for  a  smaller  sum  because 
of  their  peculiar  arrangement  and  construction  which,  while 
adapting  them  to  the  business  of  the  Reading  Iron  Works,  ren- 
dered them  inconvenient  for  other  business  purposes.  The  loss 
to  Mr.  Sweatman  in  rent  for  the  remainder  of  the  ten  years  the 
auditor  fixes  at  forty  thousand  dollars.  The  parties  agreed 
before  Sweatman  resumed  possession,  that  he  should  do  so  and 
"  make  the  best  arrangements  he  can  for  renting  the  property ; 
and  that  his  action  shall  in  no  wise  prejudice  his  claim  against 
the  assigned  estate." 

The  single  question  presented  on  these  facts  is  "  Has  Mr. 
Sweatman  a  cause  of  action  against  the  Reading  Iron  Works 
for  damages  because  of  their  failure  to  pay  him  as  they  agreed 
to  do,  for  his  investment  made  at  their  request  and  for  their 
accommodation  ?  "  The  learned  judge  of  the  court  below  con- 
curred with  the  auditor  in  the  opinion  that  this  question 
should  be  answered  in  the  negative.  The  reason  given  for 
this  answer  seems  to  be  that  the  execution  of  the  lease  by  the 
Reading  Iron  Works  was  a  complete  performance  on  its  part 
of  the  previous  parol  agreement ;  so  that  all  rights  under  that 
agieement  were  extinguished  thereby,  and  it  is  not  now  to  be 
regarded  for  any  purpose  affecting  the  rights  of  either  party 
to  it.  This  conclusion  seems  to  us  to  be  inconsistent  with  the 
findings  of  fact  to  which  we  have  referred.  It  is  true  that  the 
auditor  also  found  as  a  fact  that  the  parties  intended  that  the 
written  lease  should  after  its  execution  be  the  only  agreement 
between  them  relating  to  the  premises  on  Fifth  street ;  but  as 
this  finding  does  not  rest  upon  the  testimony,  but  on  an  in- 
ference drawn  by  the  auditor  from  other  facts,  it  has  not  the 
value  to  which  a  finding  of  fact  is  ordinarily  entitled. 

The  facts  found  show  that  the  lot  was  purchased  and  the 
building  erected  at  the  instance  and  for  the  accommodation  of 
the  company.  Mr.  Coit,  the  president,  testified :  "  It  was  built 
expressly  for  the  business  for  which  it  was  occupied."  The  in- 
ducement to  Sweatman  to  make  the  investment  was  the  promise 
that  he  should  be  paid  in  rent  nine  per  cent  on  the  whole 
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amount  for  ten  years.  This  was  the  parol  agreement.  In  pur- 
suance of  it  a  lease  was  executed  containing  an  express  cove- 
nant to  pay  the  rents  *'  on  the  days  and  times  when  the  same 
ought  to  be  paid  according  to  the  stipulation  thereof."  The 
lessor  reserved  the  right  to  terminate  the  lease  for  the  breach 
of  any  condition  or  covenant,  but  stipulated  that  his  action  in 
so  doing  should  not  relieve  the  tenant  from  liability  in  damages 
for  such  a  breach  ;  and  that  the  lease,  with  all  its  conditions, 
covenants  and  promises,  was  made  binding  upon  the  successors, 
executors,  administrators  and  assignees  of  lessor  and  lessee  re- 
spectively. If  we  read  this  lease  in  the  light  of  the  previous 
parol  agreement  under  which  the  lot  was  purchased  and  the 
building  erected,  it  will  be  evident  that  the  parties  intended 
to  secure  for  Mr.  Sweatman  the  compensation  for  his  invest- 
ment which  that  contract  promised  him  as  the  inducement  to 
make  it.  We  have  recently  held  in  the  Express  Company  v. 
Cadwalader  et  al.,  decided  at  the  present  term,  that  such  a  lease 
must  be  read  in  the  light  of  the  previous  agreement  out  of 
which  it  aiose,  in  order,  if  practicable,  to  give  effect  to  the  act- 
ual understanding  and  agreement  of  the  parties.  If,  therefore, 
we  adopt  the  conclusion  of  the  auditor  that  ^^  it  was  the  inten- 
tion of  the  parties  that  all  prior  understandings,  negotiations 
and  arrangements  should  be  merged  in  the  lease,"  and  that  as 
a  result  of  this  intention  the  lease  must  be  held  to  contain 
"  the  entire  and  only  contract  between  the  parties  to  it"  relat- 
ing to  the  building  on  Fifth  street,  we  must  also  (K)nclude 
that  they  understood  the  lease  for  a  term  of  ten  years,  with  its 
covenants,  to  impose  the  same  obligation  on  the  company  to 
make,  and  conferred  the  same  right  on  the  lessor  to  demand, 
compensation  for  the  use  of  his  capital  invested,  as  the  pait)l 
agreement  that  preceded  it.  If  the  lease  wj^  not  the  legal 
equivalent,  the  formal  embodiment  of  the  previous  agreement, 
the  latter  would  not  merge  in  the  former,  and  the  finding  of 
the  auditor  that  the  parties  intended  a  merger  would  have 
nothing  on  which  to  rest.  In  that  event  the  parol  agreement 
would  survive  and  the  claim  for  damages  could  rest  safely  up- 
on it.  But  if  we  adopt  the  other  view  and  hold  that  the  lease 
with  its  covenants  superseded  the  parol  agreement,  then  the 
assignment  for  the  benefit  of  creditoi-s  and  the  vacation  of  the 
premises  may  be  treated  as  a  breach  of  the  agreement  to  occupy 
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and  pay  rent  for  the  term  of  ten  years,  which  entitled  the  les- 
sor to  damages. 

It  takes  two  to  annul  as  well  as  make  a  contract.  If  the 
lessor  elect  not  to  proceed  for  damages  but  to  look  to  the 
lessee  for  rent  as  it  falls  due  under  the  lease,  the  lessee  could 
make  no  defence  to  an  action.  His  assignment  may  relieve 
him  from  his  debts  as  they  stood  at  that  date,  but  it  cannot 
relieve,  him  from  his  contracts  to  be  performed  in  the  futui'e. 
An  abandonment  or  surrender  of  leased  premises  will  not  re- 
lieve the  tenant  or  his  surety  from  future  liability  unless  the 
lessor  accepts  the  surrender :  Am.  &  Eng.  Ency.  of  Law,  vol. 
12,  page  752 ;  Wood  on  Landlord  and  Tenant,  840.  In  this 
case  it  was  agieed  that  the  lessor  should  resume  possession  and 
rent  the  premises  to  the  best  advantage  he  could  without  affect- 
ing his  rights  under  the  lease.  This  was  in  effect  an  election 
by  the  lessor  not  to  stand  upon  the  covenant  to  pay  rent  dur- 
ing the  remainder  of  the  term,  but  for  the  benefit  of  both  les- 
sor and  lessee  to  secure  from  the  abandoned  premises  all  that 
was  practicable,  holding  the  tenant  liable  in  damages  only  for 
the  actual  loss  sustained.  The  present  value  of  the  loss  to  be 
sustained  for  the  remainder  of  the  term  may  be  ascertained 
and  the  damages  liquidated.  This  the  auditor  has  done.  For 
these  damages  the  lessor  has  a  present  cause  of  action,  Lothrop 
V.  Reed,  13  Allen,  294,  and  for  that  reason  a  right  to  share  in 
the  fund.  The  demand  is  not  for  rent,  eo  nomine^  for  under 
the  agreement  the  lessor  has  rented  the  premises  to  others.  It 
is  for  the  loss  he  suffers  by  reason  of  the  difference  of  the 
rentals  now  obtainable  in  consequence  of  the  peculiar  arrange- 
ment and  construction  of  the  premises,  and  the  rental  agreed 
upon  as  an  inducement  to  him  to  make  the  investment  for  the 
use  of  the  company. 

The  decree  appealed  from  is  reversed  so  far  as  relates  to  the 
appellant,  the  costs  of  this  appeal  to  be  paid;  by  the  appellee. 
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\iasm  Kitchen  v.  McCloskey,  Appellant. 

!»i   ®M  [Marked  to  be  reported.] 

Trespass^Sheriff^s  sale— Tranter  cf  title  after  levy. 

Where  one  acquires  title  to  property  after  levy  and  before  sale,  he  can 
maintain  an  action  of  trespass  against  the  sheriff  for  selling  his  propeity 
as  that  of  another. 

Confession  qf  judgment  to  d^raud  creditors. 

In  the  absence  of  proof  showing  or  tending  to  show  actual  fraud,  tiiv- 
ial  circumstances  in  the  confession  of  judgment,  execution  and  sale,  cannot 
be  submitted  to  the  jury. 

The  relationship  of  brothers  raises  no  presumption  of  fraud  in  the  con- 
fession of  a  judgment  Fraud  alleged  in  such  case  must  be  clearly  and 
distinctly  proved  as  in  other  cases. 

Practice — Assignments  of  error — Charge — Requests, 
A  request  for  binding  instructions  is  necessary  to  support  an  assign- 
ment of  error  alleging  refusal  to  submit  to  the  jury. 

Argued  April  20,  1892.  Appeal,  No.  71,  Jan.  T.,  1892,  from 
judgment  of  C.  P.  Clearfield  Co.,  May  T.,  1891,  No.  400, 
on  verdict  for  plaintiff.  Before  Paxson,  C.  J.,  Sterrett, 
Green,  Williams,  McColltjm,  Mitchell  and  Heydrick, 
JJ. 

Trespass  for  sale  by  sheriff  of  two  horses  belonging  to 
plaintiff  as  property  of  another. 

On  the  trial,  before  Krebs,  P.  J.,  the  evidence  was  to  the 
effect  that  Joseph  R.  Kitchen  confessed  a  judgment  for  $286.40 
to  his  brother,  Andrew  L.  Kitchen,  the  plaintiff,  before  a  jus- 
tice of  the  peace  and  that  an  execution  was  forthwith  issued 
and  a  constable's  sale  had  at  which  plaintiff  bought  in  every- 
thing, including  the  two  horses  in  question,  one  of  which  was 
sold  for  about  $25  and  the  other  for  about  $30  to  $86.  The 
plaintiff  left  one  horse  with  his  debtor  and  sold  the  other  to 
Pennington.  Shortly  afterwards,  on  a  judgment  obtained  in  the 
court  of  common  pleas  by  G.  W.  Jose  against  Joseph  R. 
Kitchen,  a  fi.  fa.  was  issued,  and  the  defendant,  then  sheriff, 
having  been  indemnified,  levied  upon,  took  away  and  sold  the 
two  horses  for  $187.20.  Before  the  sheriff's  sale  Pennington 
went  to  plaintiff  and  the  money  which  he  had  paid  for  the 
horse  was  returned  to  him  and  he  returned  to  plaintiff  the  re- 
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ceipt  which  had  been  given  him  when  he  paid  for  the  horse ; 
and  plaintiff  notified  the  sheriff  that  he  claimed  the  horses. 
Other  facts  appear  in  the  charge  of  the  court  below  and  in  the 
opinion  of  the  Supreme  Court. 

Defendant  proposed  to  offer  the  records  of  judgments  and 
writs  of  fi.  fa.,  issued  against  Joseph  Kitchen,  near  the  time 
and  after  the  constable's  sale,  for  the  purpose  of  showing  that 
he  was  in  debt  at  the  time  he  confessed  the  judgment  on  which 
this  property  was  sold.  Objected  to  as  incompetent  and  im- 
material ;  also  because  there  was  no  such  condition  of  proof  on 
part  of  defendant  at  that  stage  of  the  proceeding  as  justified 
the  admission  of  such  evidence  or  made  it  material,  there  be- 
ing no  proof  of  fraud  or  collusion.  Objection  sustained,  evi- 
dence excluded  and  bill  sealed.  [6] 

Defendant's  points  were  as  follows,  inter  alia : 
"  3.  Even  if  Joseph  Kitchen  was  indebted  to  A.  L.  Kitchen, 
and  the  judgment  confessed  before  D.  W.  Michaels,  justice  of  the 
peace,  was  intended  to  hinder,  delay  and  def  i-aud  the  creditors  of 
Joseph  Kitchen,  said  judgment  was  fi*audulent  and  void  in  con- 
templation of  law  and  the  purchase  of  the  property  of  Joseph 
Kitchen  by  A.  L.  Kitchen  under  execution  issued  on  said  judg- 
ment, conveyed  no  title  to  the  purchaser,  the  plaintiff  in  this 
suit.  Answer:  Under  the  evidence  in  this  case  we  cannot,  in 
our  judgment,  affirm  that  point.  There  is  no  evidence  here 
which,  in  our  judgment,  we  could  submit  to  the  jury  sufficient 
to  base  a  verdict  upon,  as  required  by  this  point.  There  is 
not  sufficient  evidence  of  the  intention  to  hinder,  delay  and 
defraud  the  creditors  of  Joseph  Kitchen  by  the  confession  of 
this  judgment  and  the  issuing  of  an  execution  thereon.  It  is 
not  sufficient  to  create  a  suspicion,  and  where  fraud  is  alleged 
to  set  aside  legal  process,  and  the  process  which  the  law  rec- 
ognizes as  the  means  of  collecting  a  debt  from  a  debtor,  he 
who  alleges  there  is  fraud  must  prove  by  substantive  proof  the 
fraud  that  he  complains  of,  and  when  the  acts  of  which  he 
complains  are  such  as  are  recognized  by  the  law  when  stand- 
ing separate  and  apart  by  themselves,  unless  they  are  accom- 
panied by  other  acts  and  declarations  which  clearly  show 
collusion  and  a  combination  to  cheat  and  defraud,  and  hinder 
and  delay  other  creditors,  the  jury  could  not  be  justified  in 
finding  a  verdict  and  the  couit  could  not  enter  a  judgment  on 
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a  verdict  of  that  kind,  and  we  believe  it  is  our  province  to  say 
80,  that  there  is  not  sufficient  evidence  in  this  case  to  justify 
us  in  submitting  this  question  to  be  passed  upon  by  you,  and 
that  there  is  not  sufficient  evidence  of  an  illegal  combination 
to  hinder,  defraud  and  delay  other  creditors  of  Joseph  Kitch- 
en. [3] 

"  4.  It  having  been  testified  by  Ross  Curry,  constable's  clerk 
at  the  sale,  that,  when  the  hoi-ses  in  controversy  in  this  suit 
were  sold  by  the  constable,  there  was  no  one  present  at  the 
sale  but  the  constable,  his  clerk,  the  defendant  in  the  writ, 
his  two  brothers  and  the  nephew  of  plaintiff  and  defendant ; 
that  a  sale  made  under  such  circumstances  was  void  in  con- 
templation of  law,  and  the  plaintiff  in  this  suit  acquired  no 
legal  title  to  the  property  at  said  sale.  An9wer :  In  our  views 
as  to  the  law  upon  this  question  we  must  decline  to  affirm  that 
proposition.  [6] 

^'  5.  It  appearing  from  the  evidence  in  this  case,  and  uudis- 
puted,  that,  at  the  time  of  the  levy  on  the  brown  horse,  for 
which  plaintiff  seeks  to  recover  in  this  case,  the  horse  was  in 
the  possession  of  Simon  Pennington,  he  having  purchased  the 
horse  and  having  paid  for  it,  the  right  and  title  of  Andrew 
Kitchen  to  the  horse,  if  any  was  acquired  at  the  constable's 
sale,  became  vested  in  Pennington,  and  the  plaintiff  cannot 
recover  for  the  said  horse  in  this  action,  he  not  having  at  the 
time  of  the  levy  any  possession  or  property  in  the  horse  or 
right  of  possession.  Answer:  With  that  I  read  the  sixth 
point,  which  is  in  this  language :  [1] 

"6.  Nothing  that  transpired  between  Simon  Pennington 
and  the  plaintiff  after  the  horse  was  levied  on,  as  shown  by 
the  testimony  in  this  case,  could  transfer  a  right  of  action  to 
the  plaintiff  to  maintain  this  suit  in  his  own  name  for  the 
horse,  and  plaintiff  cannot  recover  for  said  horse  in  this  ac- 
tion. Answer :  These  two  points  just  read  cover  the  transac- 
tion with  reference  to  the  brown  horse  after  the  constable's 
sale  and  at  the  time  the  writ  was  put  into  the  sheriff's  bands 
against  Joseph  Kitchen.  The  evidence  in  the  cause,  which  is 
uncontradicted,  is  that  Andrew  L.  Kitchen  had  agreed  to  and 
did  sell  this  brown  horse  to  Simon  Pennington,  and  that  Simon 
Pennington  paid  and  delivered  the  money  for  him  to  Kitchen ; 
that  the  same  evening,  if  I  am  not  mistaken,  the  same  even- 
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ing  or  the  next,  if  it  was  not  the  same  evening  at  least  the 
next  day,  the  sheriff  levied  upon  the  horse.  Simon  Penning- 
ton, after  the  levy,  the  same  day  as  I  remember  his  testimony, 
went  to  Andrew  L.  Kitchen  and  told  him  that  the  horse  was 
levied  upon  and  asked  for  his  money.  There  was  some  talk 
between  them  that  evening  about  Joseph  Kitchen  making 
some  arrangement.  That  armngement  was  not  consummated 
and  carried  out,  but  before  the  sheriff's  sale,  whether  it  was 
the  next  day  or  whether  it  was  three  days  before  the  sheriff's 
sale  is  not  clear  here,  but  at  least  before  the  sheriff's  sale  some 
days,  Simon  Pennington  returned  this  horse  and  received  his 
money  from  Andrew  L.  Kitchen.  The  money  was  refunded. 
The  sheriff  had  taken  possession  of  the  horse.  The  sheriff 
took  this  horse  at  the  time  of  the  levy  out  of  the  possession  of 
Pennington  and  took  him  to  Mr.  Jose's,  I  believe,  or  to  some 
place  else,  took  him  out  of  the  possession  of  Pennington,  so 
that  at  the  time  that  the  money  was  returned  by  Andrew  L. 
Kitchen  the  horse  was  neither  in  the  possession  of  Pennington 
nor  Kitchen,  but  was  in  the  charge  and  custody  and  control  of 
the  sheriff.  Now,  under  these  circumstances,  we  are  asked  in 
these  two  points  to  instruct  you  that  the  plaintiff  cannot  re- 
cover for  the  value  of  that  hoi-se.  Gentlemen  of  the  jury,  we 
may  be  in  error  about  this,  but  we  cannot  agree  with  the  con- 
tention set  up  by  these  points.  The  trespass  which  was  begun 
by  the  levy  made  by  the  sheriff  was  not  complete  until  the 
time  of  the  sheriff's  sale,  and  at  that  time  the  property  and 
title  to  the  horse  had  become  revested  in  Andrew  L.  Kitchen, 
and  while  there  might  be  no  possible  claim  for  the  detention 
and  taking  aw.iy  of  the  horse,  between  the  time  of  the  levy 
and  the  sale,  we  think  that  the  plaintiff  in  this  case  is  entitled 
to  recover  for  the  value  of  that  horse.  The  sale  to  Simon 
Pennington  was  simply  nothing  more  or  less  than  the  exchange 
of  horse  for  money,  and  when  the  title  was  attacked  and  Mr. 
Pennington  demanded  his  money  back  Mr.  Kitchen  refunded 
the  money  within  a  few  days  after  the  demand  was  made  and 
thereby,  we  think,  became  invested  with  the  full  title  to  this 
horse,  and  that  before  the  sheriff's  sale,  and  therefore  would 
be  entitled  to  recover  the  value  of  that  hoi*se.  [2] 

"  7.  The  jury  have  a  right  to  consider,  in  the  making  up  of 
their  verdict,  the  manner  in  which  the  judgment  of  A.  L.  Kitch- 
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en  V.  Joseph  Batchen  was  obtained,  as  detailed  by  the  jus- 
tice, the  manner  in  which  the  sale  was  conducted,  as  to  who 
the  persons  were  who  were  present,  and  the  bidding,  etc.,  and 
if  the  jury  is  satisfied  from  the  evidence  that  the  judgment, 
and  sale  in  pursuance  of  it,  were  fraudulent,  and  intended  to 
hinder,  delay  and  defraud  the  creditors  of  Joseph  Kitchen, 
their  verdict  should  be  for  the  defendant.  Answer :  Gentle- 
men of  the  jury,  we  cannot  affirm  that  point,  because,  in  the 
view  we  take  of  this  case,  after  all  that  would  be  submitted  to 
you,  there  would  not  be  sufficient  submitted  to  you  to  estab- 
lish fraud  or  collusion,  or  a  combination  to  hinder  and  cheat 
and  defmud  the  creditors  of  Joseph  Kitchen  by  what  occurred 
there,  and  therefore  no  judgment  could  be  entered  on  your 
verdict  if  you  were  to  find  and  base  a  verdict  upon  those  acts. 
As  we  stated  before,  when  fraud  is  alleged  it  must  be  proven 
by  substantive  proof.  The  presentation  of  acts  which  are 
at  most  suspicious  are  not  sufficient.  The  proof  of  fraud  must 
be  sustained  by  testimony  that  is  of  sufficient  character  to 
bear  with  it  a  conviction  of  the  alleged  fraudulent  acts,  and 
we  do  not  think  that  in  this  case  there  has  been  proof  of  such 
acts  which  would  justify  us  in  submitting  the  question  of  fraud 
to  the  jury,  so  that  that  leaves  but  one  single  question  for  you 
to  pass  on,  namely,  what  was  the  value  of  those  two  horses  ? 
....  Plaintiff  is  entitled  to  recover,  we  think,  in  this  case, 
the  value  of  the  property,  and  whether  or  not  you  will  allow 
anything  additional  to  that  is  a  matter  which  we  leave  entirely 
with  you.''  [4] 

Errors  assigned  were  (1-5)  answers  to  points ;  (6)  ruling 
on  evidence,  quoting  points  and  answers  and  bill  of  exception ; 
(7)  refusing  to  submit  facts  to  jury  and  instructing  jury  to 
find  for  plaintiff. 

Frank  Fielding^  for  appellant. — When  the  levy  was  made  a 
right  of  action  accrued  to  Pennington,  and  to  no  one  else,  as 
his  possession  alone  was  disturbed :  Dixon  v.  Machine  Co.,  128 
Pa.  397,  405,  406.  To  maintain  trespass,  plaintiff  must  have 
possession  or  right  of  possession :  Gloss  v.  Black,  91  Pa.  418, 
421 ;  Creps  v.  Dunham,  69  Pa.  456,  460;  Becker  v.  Smith,  69 
Pa.  469,  473 ;  Weitzel  v.  Marr,  46  Pa.  463,  464 ;  at  the  time 
of  doing  the  act  complained  of:  Lewis  v.  Carsaw,  15  Pa.  81, 
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34;  Waldron  v.  Haupt,  52  Pa.  408, 410,  411.  The  court  erred 
in  stating  that  Pennington  returned  the  horse,  and  while  this 
is  corrected  in  another  part  of  the  charge,  both  statements 
appear. 

Although  the  judgment  covered  an  actual  debt,  if  it  was  in- 
tended to  defraud  creditors  it  was  void:  Barrett  v.  Nealon, 
119  Pa.  171, 176  ;  Renninger  v.  Spatz,  128  Pa.  624-7 ;  Covan- 
hovan  v.  Hart,  21  Pa.  496.  And  this  should  have  been  left  to 
the  jury. 

The  judgement  was  confessed  by  one  brother  to  another  be- 
fore a  justice  of  the  peace  on  judgment  notes,  execution  imme- 
diately issued,  a  sale,  conducted  with  few  bidders  and  unusual 
rapidity,  at  under  prices,  and  property  returned  to  defendant 
in  the  execution.  All  these  facts  were  evidence  of  fraud. 
The  oflfer  to  show  other  debts  was  to  prove  a  motive  to  get 
the  pi'operty  out  of  the  reach  of  creditors.  It  should  have 
been  received  under  McMichael  v.  McDermott,17  Pa.  363. 
That  case  is  authority  for  the  position  that  where  the  execution 
creditor  is  both  buyer  and  seller,  there  is  a  conclusive  presump- 
tion of  collusion. 

The  evidence  was  suflScient  if  it  should  satisfy  the  jury  be- 
yond a  reasonable  doubt :  Young  v.  Edwards,  72  Pa.  267,  267. 
Fraud  may  be  inferred  from  facts  calculated  to  establish  it : 
Kaine  v.  Weigley,  22  Pa.  180. 

S.  V.  Wilson^  with  him  T.  H.  Murray^  for  appellee. — We 
bad  the  right  of  possession  of  the  horse  before  the  sale,  and  this 
was  sufficient :  Creps  v.  Dunham,  69  Pa.  466 ;  Dixon  v.  Ma- 
chine Co.,  128  Pa.  406.  It  was  the  sale,  after  notice  before 
sale,  that  made  the  sheriff  a  trespasser.  The  question  of  notice 
affects  damages  only,  making  them  exemplary  or  compensatory : 
Nagle  V.  Mullison,  34  Pa.  48.  If  the  sheriff  had  withdrawn 
the  levy  after  notice,  the  horse  must  have  been  returned  to 
plaintiff.  If  plaintiff  has  no  remedy  against  the  sheriff  he  is 
without  remedy.  The  bond  of  indemnity  was  given  for  his 
benefit. 

There  was  no  evidence  to  support  the  third  point.  A  con- 
fession of  judgment  by  one  brother  to  another  is  no  badge  of 
fraud:  Reehling  v.  Byers,  94  Pa.  316.  Fraud  must  be  clearly 
proven :  Brown  v.  McCormick,  135  Pa.  434.     Plaintiff  was  not 


Digitized  by 


Google 


882  KITCHEN  v.  McCLOSKEY,  APPELLANT. 

Arguments— Opinion  of  the  Court.  [160  Pa. 

connected  with  any  collusive  Act  of  fraud.  There  is  nothing 
to  impeach  the  judgment,  and  for  any  irregularity  in  the  exe- 
cution process,  defendant  therein  can  alone  complain:  Tarr  v. 
Eddy,  142  Pa.  416.  It  was  not  the  case  of  one  bidder  as  in 
Ricketts  v.  Unangst,  16  Pa.  91.  Plain tiflE  had  right  to  buy : 
Kline  v.  McCandless,  189  Pa.  229.  And  leave  propeiiy  in 
possession  of  former  owner :  Maynes  v.  Atwater,  88  Pa.  496. 
Plaintiff  had  right  to  prefer  whom  he  pleased :  Harris'  Ap.,  6 
Cent.  R.  663. 

Opinion  by  Mb.  Justice  Gbben,  July  18, 1892. 

First  and  second  assignments.  There  is  no  doubt  that  the 
transaction  between  Andrew  L.  Kitchen  and  Pennington  after 
the  levy,  when  Kitchen  refunded  to  Pennington  the  money 
which  Pennington  had  paid  him  for  the  horse,  was  a  rescission 
of  the  sale  of  the  horse  by  Kitchen  to  Pennington.  As  between 
them  Kitchen  thereby  became  entitled  to  the  possession  of  the 
horse  and  also  to  the  property  in  him.  Pennington  did  not 
have  the  possession  as  the  horse  had  been  taken  by  the  sheriff 
under  his  levy.  When  he  accepted  from  Kitchen  the  money 
for  the  price  of  the  horse,  he  no  longer  had  any  title  in  the 
horse  or  any  right  of  possession.  The  property  in  the  horse, 
after  the  rescission,  was  vested  again  in  Kitchen,  and  the  right 
to  have  the  possession  followed  the  title  and  could  be  asserted 
as  against  any  wrong-doer.  No  actual  delivery  of  possession 
by  Pennington  to  Kitchen  was  necessary  to  perfect  Kitchen's 
title.  Creps  v.  Dunham,  69  Pa.  466.  The  authorities  cited 
by  the  learned  counsel  of  the  appellant  in  his  argument  upon 
the  first  and  second  assignments  are  undoubtedly  correct  and 
certainly  apply  in  all  cases  where  there  was  a  levy  and  no 
change  of  title  between  the  levy  and  the  sale.  But  the  sale 
by  the  sheriff,  of  goods  levied  upon  by  him  and  claimed  by  a 
stranger,  is  a  distinct  and  substantial  trespass  which  entitles 
the  real  owner  to  his  remedy  by  action  of  trespass.  In  the 
present  case  the  sale  was  not  made  until  after  Pennington  had 
parted  with  his  title  by  the  rescission  of  the  contract  of  pur- 
chase between  Kitchen  and  Pennington.  He  no  longer  had 
any  kind  of  title  in  the  hoi*se  and  Kitchen  became  the  owner 
of  any  title  which  Pennington  had  prior  to  the  act  of  rescission. 
As  there  is  no  other  claimant  of  the  title  of  Pennington,  any 
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right  of  action  which  he  may  have  had  passed  to  Kitchen  by 
virtue  of  the  rescission.  It  is  clear  that  Pennington  could 
maintain  no  action  against  the  sheriff  in  such  circumstances, 
and  we  know  of  no  reason  why  Kitchen  might  not  assert  his 
right  of  property  by  an  action  based  upon  the  act  of  trespass 
committed  by  the  sheriff  in  selling  the  horse  thereafter. 

In  the  case  of  Dixon  v.  White  Sewing  Machine  Co.,  128 
Pa.  397,  we  held  that  to  maintain  trespass  for  a  mere  levy 
upon  the  goods  of  a  stranger  the  plaintiff  must  have  had,  at 
the  time  of  the  levy,  either  actual  possession  or  the  right  to 
take  possession,  but  for  a  sale  of  the  goods  an  action  may  be 
supported  upon  a  reversionary  or  conditional  right  of  posses- 
sion. In  that  case  Dinkle  as  agent  for  the  plaintiff  claiming 
the  goods — organs — had  made  conditional  sales  in  the  form 
of  leases,  under  which  the  organs  had  been  delivered  to  the 
proposed  purchasers  and  were  in  their  possession  at  the  time 
of  the  lev}'.  They  had  been  levied  on  by  Dinkle's  creditors, 
who  claimed  they  were  his  property.  The  sheriff  returned 
that  he  had  levied  on  Dinkle's  interest  in  them  and  had  sold 
only  that  interest,  and  it  was  claimed  for  the  defendant,  the 
sheriff,  that  as  only  Dinkle's  interest  was  sold,  and  that,  at 
the  time  of  the  levy,  the  goods  were  in  possession  of  other 
parties,  the  conditional  purchasers,  the  action  could  not  be 
maintained.  Our  brother  Mitchell,  meeting  this  objection,  and 
recognizing  the  familiar  doctrine  that  the  plaintiff  in  an  action 
of  trespass  must  have  the  possession  or  right  of  possession  at 
the  time  of  the  levy,  said :  "But  Dinkle  either  for  himself  or 
as  agent  of  the  plaintiff  had  still  a  title  in  the  organs,  to  which 
a  reversionary  and  conditional  right  of  possession  attached, 
and  a  sale  of  the  goods  themselves  by  the  sheriff  would  be 
such  an  interference  with  this  title  and  consequent  right  of 
possession  as  would  support  an  action."  This  distinction  is 
quite  correct  and  would  seem  to  be  applicable  to  the  rather 
unusual  facts  that  are  present  in  this  case.  At  the  time  of 
the  levy,  Pennington  was  the  owner  and  in  possession,  and  if 
there  were  no  change  in  the  situation,  no  action  could  have 
been  maintained  by  Batchen.  But  his  action  was  not  brought 
until  after  the  sale  by  the  sheriff,  and  at  that  time,  he,  i|  he 
was  the  true  owner  of  the  horse,  is  the  only  person  injured 
and  his  injury  was  occasioned  by  the  sale.     Pennington  had 


Digitized  by 


Google 


384  KITCHEN  v.  McCLOSKEY,  APPELLANT. 

Opinion  of  the  Court.  [160  Pa. 

no  interest  of  any  kind  either  in  the  possession,  or  in  the  prop- 
erty at  the  time  of  the  sale,  or  at  the  time  of  the  action 
brought.  Kitchen  was  the  owner,  if  his  title  were  good,  and 
being  the  only  person  injured  he  was  clearly  entitled  to  bring 
the  action.  No  action  had  been  brought  by  any  one  for  the 
disturbance  of  the  possession  by  the  levy,  and  as  the  sale  was 
an  undoubted  trespass,  as  against  Kitchen,  he  alone  had  the 
right  of  action.  The  first  and  second  assignments  of  error  are 
not  sustained. 

Third  and  fourth  assignments.  The  third  point  of  the  de- 
fendant is  undoubtedly  sound,  and  might  have  been  aflBrmed 
as  a  mere  abstract  proposition.  The  only  reason  why  it  was 
not  affirmed  was  because  the  learned  court  below  was  of  opin- 
ion that  there  was  no  evidence  in  the  cause  which  would  have 
justified  the  submission  to  the  jury  of  the  question  of  fact 
which  was  involved  in  the  point.  After  a  most  careful  read- 
ing of  the  testimony  we  are  of  opinion  that  the  learned  court 
was  entirely  correct  in  this  view  of  the  testimony.  We  really 
cannot  see  any  foundation  of  fact  in  the  testimony  upon  which 
to  base  either  a  charge  of  an  intent,  in  the  confession  of  the 
judgment,  to  hinder,  delay  and  defraud  the  creditors  of  Joseph 
Kitchen,  or  that  there  was  fraud  in  fact  either  in  the  giving  of 
the  judgment,  or  in  the  sale  under  the  execution.  There  is 
not  a  scrap  of  testimony  to  impugn  the  full  actual  considera- 
tion of  the  judgment.  The  magistrate  who  entered  the  judg- 
ment testified  fully  to  every  fact  and  circumstance  attending 
ita  confession  and  entry.  He  said  the  defendant  in  the  judg- 
ment called  upon  him  and  said  he  was  indebted  to  his  brother, 
A.  L.  Kitchen,  that  he  could  not  pay  him  and  wanted  to  make 
as  little  costs  as  possible  and  therefore  he  wanted  to  confess  a 
judgment  in  his  favor  for  the  amount  of  the  debt.  The  justice 
inquired  as  to  the  consideration  and  was  informed  as  to  the 
whole  of  it,  that  the  defendant  owed  his  brother  for  three  notes 
he  held  against  him  and  a  book-account.  The  amount  was 
footed  up  and  judgment  confessed  for  the  whole.  Afterwards 
on  the  same  day  he  met  the  plaintiff  and  inquired  of  him  about 
it  and  said  he  would  require  the  notes  to  be  delivered  to  him, 
the  justice,  as  they  were  "  docket  property."  On  the  same 
evening  A.  L.  Kitchen  brought  him  the  notes  and  left  them 
with  him  and  directed  him  to  issue  an  execution  the  next  day. 
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The  notes  themselves  were  produced  in  court  and  given  in  evi- 
dence. They  are  all  judgment  notes,  given  at  different  times, 
for  different  sums,  all  of  which  were  small,  and  executed  under 
seal.  One  of  them  was  given  to  the  wife  of  A.  L.  Kitchen  and 
by  her  transferred  to  her  husband.  There  was  not  a  fragment 
of  testimony  in  the  cause  to  impeach  the  consideration  of  the 
notes  or  of  the  judgment.  Being  executed  under  seal  they 
imported  consideration.  We  discover  nothing  in  the  circum- 
stances attending  the  confession  of  the  judgment,  in  any  de- 
gree suspicious  or  inconsistent  with  perfect  good  faith.  It  was 
the  right  of  the  defendant  to  confess  the  judgment  in  favor  of 
his  brother  if  he  honestly  owed  him  the  money,  and  equally 
the  right  of  the  brother  to  receive  the  confession  and  issue  exe- 
cution for  the  collection  of  the  money,  without  being  charge- 
able with  fraud  because  the  defendant  was  his  brother. 

In  the  case  of  Reehling  v.  Byers,  94  Pa.  816,  Mr.  Justice 
Gordon,  in  the  case  of  a  tmnsfer  of  real  estate  from  a  son  near- 
ly or  quite  insolvent,  to  his  father,  said:  ^^  Business  dealings 
between  parents  and  children  and  other  near  relatives,  are  not 
per  86  fraudulent.  They  must  be  treated  just  as  are  the  trans- 
actions between  ordinary  debtors  and  creditors.  As  in  the 
latter  case,  where  the  bona  fides  of  such  transactions  is  attacked, 
the  fraud  alleged  must  be  clearly  and  distinctly  proved,  so 
likewise  in  the  former."  The  judgment  of  the  court  below 
was  reversed  because  the  question  of  fraud  was  submitted  to 
the  jury,  when  in  the  opinion  of  this  court  there  was  no  evi- 
dence sufficient  to  warrant  such  submission. 

Some  very  trivial  circumstances  were  claimed  by  the  appel- 
lant, in  the  present  case,  to  be  evidence  of  fraud,  such  as  the 
fact  that  Joseph  R.  Kitchen  came  to  the  office  of  the  justice 
alone  and  without  any  books  and  papers  when  he  confessed 
the  judgment,  that  only  a  few  persons  were  present  at  the  sale, 
a  part  of  whom  were  near  relatives,  that  there  was  a  dispute 
about  one  or  two  bids,  that  the  horses  sold  were  worth  consid- 
erably more  than  they  brought  at  the  sale,  and  that  the  sale 
was  completed  in  about  twenty  minutes.  Such  facts  as  these 
constantly  transpire  at  judicial  sales,  but  unless  thei'e  is  some 
kind  of  proof  showing,  or  tending  to  show,  actual  fraud  in  the 
transaction,  they  are  not  of  the  slightest  significance  and  of 
themselves  prove  nothing  worthy  the  consideration  of  a  jury. 
Vol.  cir— 26 
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The  solemn  judgments  and  executions  of  creditors  are  not  to 
be  swept  away  by  any  such  testimony  as  this  without  some 
kind  of  substantial  proof.  The  third  and  fourth  assignments 
are  not  sustained. 

The  fourth  point  of  the  defendant  asked  the  court  to  charge 
that  the  constable's  sale  was  void  in  law,  because  there  were 
no  persons  present  at  the  sale,  ^^  but  the  plaintiff  and  defend- 
ant who  were  brothers,  and  their  brother  and  nephew,  the  con- 
stable and  his  clerk.'*  As  a  matter  of  course  such  a  point 
could  not  have  been  afi&rmed  without  grave  error  and  it  was 
therefore  refused.  In  point  of  fact  other  persons  were  present 
at  the  sale  and  so  testified.  The  fifth  assignment  is  not  sus- 
tained. 

Sixth  assignment.  The  only  object  of  the  offer  to  give  other 
judgments  against  Joseph  R.  Kitchen  in  evidence,  was  to  show 
that  he  was  in  debt  to  other  persons  at  the  time  he  confessed 
the  judgment.  As  the  mere  fact  of  other  indebtedness  would 
not  invalidate,  or  even  tend  to  invalidate,  the  judgment  con- 
fessed to  A.  L.  Kitchen,  without  some  other  evidence  tending 
to  impeach  tlie  good  faith  of  the  transaction,  the  offer  was  not 
competent.  As  we  have  often  held,  one  who  is  in  debt  to  dif- 
ferent persons  may  give  a  preference  to  any  one,  and  the  fact 
of  the  other  indebtedness  weighs  nothing  against  the  validity 
of  the  preference.    The  sixth  assignment  is  not  sustained. 

The  court  below  was  not  asked  to  give  a  binding  instruction 
for  the  defendant  and  there  is  therefore  nothing  to  sustain  the 
seventh  assignment. 

Judgment  afi&rmed. 


Myers  v.  B.  &  0.  R.  R.,  Appellant. 

[Marked  to  be  reported.] 

nee — RaUroada — Stop,  look  and  listen. 

le  that  a  traveler  approaching  a  railroad  crossing  most  stop,  look 

a  is  imperatiye.    If  he  disregards  it,  the  presumption  of  negli- 

his  part  is  a  presumption  y^m  et  dejure. 

complies  with  the  rule  and  sees  or  hears  an  appraaching  train, 

yait  for  it  to  pass.    If  he  ci-oss  before  the  train,  unless  com- 

an  imperious  necessity,  his  negligence  is  a  presumption  of  law. 
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Legal  presumption  where  train  is  plainly  visible. 

One  who  is  struck  by  a  moving  train  which  was  plainly  visible  from  the 
point  he  occupied  when  it  became  his  duty  to  stop,  look  and  listen,  must 
be  conclusively  presumed  to  have  disregarded  that  rule  of  law  and  of 
common  prudence,  and  to  have  gone  negligently  into  an  obvious  danger. 

Argued  April  6, 1892.  Appeal,  No.  219,  Jan.  T.,  1892,  by 
defendant  from  judgment  of  C.  P.  No.  3,  Philadelphia  Co.,  June 
T.,  1891,  No.  866,  on  verdict  for  plaintiff.  Before  Paxson,  C. 
J.,  Stbrebtt,  Williams,  McCollum  and  Hbydbick,  J  J. 

Trespass  for  damages  for  alleged  negligence  in  running  de- 
fendant's train. 

The  facts  appear  by  the  opinion. 

One  of  defendant's  points  was  as  follows : 

**  3.  If  plaintiff  was  struck  and  injured  by  a  train  on  a  rail- 
road along  which  he  could  have  seen  while  approaching  it,  it  is 
conclusive  evidence  that  he  did  not  stop,  look  and  listen,  and 
he  was,  therefore,  guilty  of  contributory  negligence,  and  can- 
not recover  for  the  injury  done  to  him  under  such  circum- 
stances. Answer:  The  application  of  that  point  to  the 
evidence  in  this  case  is  for  you  exclusively.  If  the  facts  war- 
rant the  statement  in  the  point,  then  the  point  is  true.  If  the 
plaintiff  was  struck  and  injured  by  the  train  on  the  railroad 
along  which  he  could  have  seen,  while  approaching  it,  it  is' 
conclusive  evidence  that  he  did  not  stop,  look  and  listen.  It 
is  for  you  to  say  whether  looking  and  listening  at  this  place' 
and  under  these  circumstances  would  have  enabled  the  plaint- 
iff to  see  the  approaching  train.  I  decline  the  point  as  stated- 
and  leave  its  application  of  the  facts  to  you  without  any  fur- 
ther response  from  me." 

Verdict  for  plaintiff  for  $2,500  and  judgment  thereon,  where- 
upon defendant  appealed. 

JError  assigned^  inter  alia^  was  (5)  refusal  of  point,  quoting 
point  and  answer  as  above. 

John  M.  Vanderslice^  Thad.  L.  Vanderslice  with  him,  for  ap- 
pellant.— The  uncontradicted  evidence  shows  that  plaintiff 
could  have  seen  the  train  for  a  mile  if  he  had  looked.  In  the. 
face  of  this  testimony  it  is  vain  to  say  he  looked  and  listened : 
Carroll  v.  R.  R.,  12  W.  N.  848 ;  Moore  v.  R.  R.,  108  Pa.  349 ; 
R.  R.  V.  Bell,  122  Pa.  58 ;  Blight  v.  R.  R.,  148  Pa.  10 ;  Hauset 
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y.  R.  R.9  1  Adv.  R.  855.    The  law  requires  one  to  listen  as 
well  as  look :  R.  R.  v.  Mooney,  126  Pa.  252. 

Samuel  Peltz^  for  appellee. — Whether  a  traveler  stopped  at 
a  suitable  place  cannot  be  ruled  as  a  matter  of  law  but  is  for 
the  jury:  R.  R.  v.  Noar,  8  Penny.  448.  The  presumption  is 
he  observed  all  the  precautions  prescribed  by  the  law :  Pa.  R. 
R.  V.  Weber,  76  Pa.  157;  Longenecker  v.  R.  R.,  105  Pa. 
828 ;  Quigley  v.  D.  &  H.  Canal  Co.,  142  Pa.  888 ;  Bradwell 
V.  R.  R.,  189  Pa.  413 ;  L.  S.  &  M.  Ry.  v.  Franz,  9A  W.  N. 
821. 

In  Carroll  v.  R.  R.,  12  W.  N.  884 ;  s.  c.  2  Penny.  169 ; 
plaintiff  did  not  stop.  In  Moore  v.  R.  R.,  108  Pa.  849,  he  got 
between  the  tracks  and  waited.  In  R.  R.  v.  Bell,  122  Pa.  58, 
he  was  intoxicated.  In  Blight  v.  R.  R.,  148  Pa.  10,  there  were 
two  travelers  and  one  escaped.  In  Hauser  v.  R.  R.,  29  W.  N. 
471,  plaintiff  ran  directl}'  into  the  train.  There  are  two  classes 
of  cases  as  above  indicated  and  our  case  belongs  to  the  first 
class  above  mentioned. 

Opinion  by  Mb.  Justice  Williams,  July  13, 1892. 

The  rule  is  now  well  settled  in  this  state  that  one  approach- 
ing a  railroad  crossing  upon  a  public  highway  must  stop,  look 
and  listen  at  a  convenient  distance  from  the  railroad  track,  be- 
fore venturing  to  go  upon  it.  This  rule  is  imperative.  If  one 
disregards  it  and  suffers  injuiy  in  the  attempt  to  cross,  the  pre- 
sumption of  negligence  on  his  part  is  a  presumption  jurii  et  de 
Jure.  Having  contributed  to  his  own  injury  he  is  remediless. 
If  the  traveler  complies  with  the  rule,  and  can  see  or  hear  a 
moving  train  approaching  the  crossing,  what  must  he  do  ?  It 
follows  logically  from  the  rule  now  so  firmly  established  that 
he  must  wait  for  the  approacliing  train  to  pass.  If  he  does 
not  do  so  he  crosses  at  his  peril.  He  has  notice  that  the 
train  is  coming,  he  knows,  he  is  bound  to  know,  that  trains  are 
moved  at  a  high  rate  of  speed  reaching  and  sometimes  exceed- 
ing a  mile  in  a  minute.  He  is  without  exact  knowledge  of 
the  actual  rate  at  which  the  train  he  sees  or  hears  is  coming, 
and  the  only  safe  thing  he  can  do  is  to  wait.  If  he  does  not 
wait,  but  risks  his  safety  on  his  own  calculation  of  the  chances 
that  he  will  be  able  to  cross  the  track  before  the  train  can  reach 
him,  he  must  not  complain  of  the  consequences  if  his  calcula- 
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tion  fails  and  disaster  overtakes  him.  It  will  not  do  to  say 
that  a  jury  may  review  his  calculation  and  pass  upon  its  rea- 
sonableness. That  would  destroy  the  rule  and  leave  the  ques- 
tion of  contributory  negligence  to  depend  upon  a  measure  that 
would  change  with  every  change  of  jurors,  and  with  the  exi- 
gencies of  every  case.  Seeing  or  hearing  the  approaching 
train  the  traveler  is  warned  of  his  danger.  To  wait  is  safe. 
It  is  the  only  course  he  can  take  that  is  free  from  danger.  If 
he  goes  on  in  the  face  of  a  known  danger,  without  an  imperi- 
ous necessity  compelling  it,  negligence  is  a  presumption  of 
law. 

In  this  case  we  encounter  another  question.  The  plaintiff 
says  he  complied  with  the  rule.  At  about  fifteen  or  twenty 
feet  from  the  track  he  says  he  stopped  his  team,  looked  each 
way  along  the  railroad,  and  listened ;  and  that  he  neither  saw 
nor  heard  a  train  approaching.  He  then  drove  on  and  while 
upon  the  track  was  struck  and  injured.  If  this  is  true  he  did 
all  the  rule  requires  and  all  that  was  possible  to  be  done.  Is 
it  true  ?  This  question  the  court  below  left  to  the  jury,  and 
they  promptly  found  that  it  was  true.  The  defendant  asked 
the  court  to  say  as  a  matter  of  law  that  upon  the  facts  of  this 
case  it  was  not  true.  Our  question  is  whether  this  instruction 
should  have  been  given.  The  facts  as  shown  by  the  plaintiff's 
case  are  these :  (a)  The  track  was  straight  and  smooth  and 
unobstructed,  so  that  from  the  crossing,  or  the  point  where  the 
plaintiff  says  he  stopped  to  look  and  listen,  it  could  be  seen  for 
more  than  half  a  mile  in  either  direction.  (6)  The  speed  of 
the  train  was  from  ten  to  twelve  miles  per  hour.  ({?)  The  en- 
gine was  running  backwards  with  a  large  reflecting  head  light 
perched  upon  the  top  of  the  tender,  facing  towards  the  cross- 
ing ;  and  another  in  its  usual  place  on  the  front  of  the  engine. 
(d)  The  time  was  about  three  o'clock  A.  M.  while  the  dark- 
ness still  prevailed. 

If  therefore  the  plaintiff  moved  at  the  rate  of  four  miles  per 
hour  he  would  pass  over  the  twenty-four  feet  necessary  to 
bring  him  upon  the  track  in  about  four  seconds.  If  the  train 
was  moving  at  the  i-ate  of  twelve  miles  per  hour,  it  would  pass 
over  three  times  that  distance  in  the  same  time,  or  seventy-two 
feet. 

Now  it  is  clear  from  the  testimony,  and  clear  as  a  matter  of 
common  observation,  that  an  approaching  head  light  can  be 
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seen  for  several  miles.  It  is  absolutely  certain  from  the  plaint- 
iffs own  testimony  that  the  head  light  upon  the  tender,  at  the 
time  he  says  he  stopped,  could  not  have  been,  on  any  estimate 
of  the  rates  of  speed,  more  than  two  or  three  hundred  feet  away, 
and  in  plain  view.  If  he  had  stopped  and  listened  he  must 
have  heard  the  noise  of  the  train.  If  he  had  looked  the  blaas- 
ing  head  light  would  have  confronted  him,  for  it  was  squarely 
in  his  line  of  vision  throwing  its  glare  over  intervening  objects 
and  making  the  darkness  on  either  side  darker  by  the  contrast 

The  fact  that  four  or  five  seconds  after  he  says  he  looked 
and  listened  he  was  struck  by  a  train  that  must  have  been 
plainly  visible  and  almost  on  him  at  the  time  he  alleges  he 
looked,  is  so  palpably  and  absolutely  irreconcilable  with  the 
truth  of  his  statement  that  he  did  stop,  look  both  ways,  and 
listen,  before  driving  upon  the  crossing,  that  it  is  trifling  with 
justice *to  permit  a  jury  to  find  that  it  is  true.  Such  a  finding  is 
absurd.  It  is  simply  and  flatly  impossible  that  one  can  stop, 
look  and  listen  for  an  approaching  train  that  is  in  plain  view 
and  close,  at  hand,  and  be  unable  to  see  or  hear  it,  if  he  possesses 
the  senses  of  sight  and  hearing.  It  seems  therefore  necessary 
to  advance  one  step  in  the  application  of  the  doctrine  of  legal 
presumption,  and  to  lay  it  down  as  a  rule,  that  one  who  is 
struck  by  a  moving  train  which  was  plainly  visible  from  the 
point  he  occupied  when  it  became  his  duty  to  stop,  look  and 
listen,  must  be  conclusively  presumed  to  have  disregarded  that 
rule  of  law  and  of  common  prudence,  and  to  have  gone  negli- 
gently into  an  obvious  danger.  A  line  of  well  considered  cases 
leads  fairly  up  to  this  conclusion  :  In  Carroll  v.  The  Pa.  Rail- 
road Co.,  12  W.  N.  848,  we  said :  "  It  is  in  vain  for  a  man  to 
say  he  has  stopped  and  looked  and  listened  if  in  despite  of 
what  his  eyes  and  ears  must  have  told  him  he  walked  directly 
in  front  of  a  moving  locomotive."  The  same  principle  has 
been  recognized  in  Mulherrin  v.  Railroad  Co.,  81  Pa.  866 ; 
Moore  v.  Railroad  Co.,  108  Pa.  849;  Penna.  Railroad  Co.  v. 
Mooney,  126  Pa,  244 ;  Bacon  v.  D.  L.  &  W.  Railroad  Co.,  148 
Pa.  14.     The  fifth  assignment  of  error  is  accordingly  sustained. 

As  this  is  conclusive  of  this  case  a  discussion  of  the  remain- 
ing assignments  becomes  unnecessary  and  the  questions  raised 
by  them  in  so  far  as  they  are  to  any  extent  open,  will  remain 
so  for  the  present. 

The  judgment  is  reversed. 
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Hartley,  Appellant  v.  Anderson.  ^SscU? 

[Marked  to  be  reported.] 

Contract— Purchaser  far  real  estate — CommissUms, 

Where  a  contract  provided  for  payment  for  services  in  procuring  a  pur- 
chaser for  real  estate  or  effecting  a  sale,  such  services  are  not  rendered 
by  submitting  a  proposition  from  a  party  with  whom  the  owners  had  been 
negotiating. 

Argued  May  9, 1892.  Appeal,  No.  79,  July  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  Bedford  Co.,  April  T.,  1889, 
No.  135,  on  verdict  for  defendant.  Before  Paxson,  C.  J., 
Gbben,  McCollum,  Mitchell  and  Hbydbick,  J  J. 

Assumpsit  for  services  in  procuring  purchaser  for  real  estate. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  notice  of  Aug.  16,  1887,  from  plaintiff  to  defendant 
was  as  follows : 

"In  pursuance  of  your  authority  to  me  for  that  purpose 
dated  July  15, 1887, 1  take  this  opportunity  to  inform  you  that 
I  have  this  day  received  a  proposition  for  the  purchase  of  the 
Bedford  Springs  property  and  secured  a  purchaser  for  the  same, 
in  a  written  proposition  from  a  reliable  man,  in  my  hands,  upon 
the  following  terms :  $20,000  in  cash  when  agreement  is  drawn, 
$80,000  when  deed  is  delivered,  $200,000  to  be  secured  by 
mortgage  on  property  for  any  time  that  may  be  agreed  upon, 
and  to  draw  interest  at  6  per  cent  per  annum.  I  am  led  to 
believe  that  the  offer  is  bonajide^  and  that  if  the  terms  do  not 
suit,  that  no  difficulty  will  arise  as  to  that  matter.  I  will  be 
pleased  to  submit  any  information  desired  in  order  to  speedily 
close  the  sale.     Reply  by  bearer." 

The  next  day  defendants  replied  by  letter :  "  We  decline  to 
negotiate  further  in  the  matter."  The  evidence  showed  that 
defendants  were  satisfied  with  the  terms  offered,  and  when  they 
learned  who  the  proposed  purchaser  was,  a  week  after  the 
offer  was  made,  they  were  willing  to  take  it,  but  the  offer  was 
then  withdrawn.  They  subsequently  sold  to  another  party  on 
the  same  terms. 

The  court,  Babb,  P.  J.,  held  that  the  agreement  between 
plaintiff  and  defendants  called  for  a  cash  offer,  and  directed  a 
verdict  for  defendant 
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Verdict  and  judgment  for  defendant,  whereupon  plaintiff 
appealed. 

Errors  asBigned  were  to  the  binding  instructions  and  to  the 
construction  of  the  agreement,  quoting  the  language  of  the 
court. 

John  M.  Beynoldiy  Oeorge  B.  Orlady  with  him,  for  appel- 
lant.— Plaintiff's  effoits  attracted  purchasers,  and,  while  they 
were  negotiating,  defendants  took  the  matter  into  their  own 
hands,  and  availed  themselves  of  plaintiff's  efforts  to  bring  the 
property  in  the  market.  The  language  of  Keys  v.  Johnson, 
68  Pa.  44,  applies  as  to  the  injustice  of  such  a  course. 

A  real  estate  broker's  commissions  are  earned  when  he  pro* 
cures  a  buyer  who  will  comply  with  the  terms  fixed  by  his 
principal :  Pratt  v.  Pattei-son's  Exrs.,  112  Pa.  479 ;  Glendenon 
V.  Pancoast,  76  Pa.  218 ;  Reed's  Exrs.  v.  Reed,  82  Pa.  420 ; 
Edwards  v.  Goldsmith,  16  Pa.  43 ;  Sweeney  v.  Oil  &  Gas  Co., 
130  Pa.  193;  Stewart  v.  Mather,  32  Wis.  344;  Hinds  v. 
Henry,  7  Vroom  N.  J.  L.  328 ;  Moses  v.  Bierling,  31  N.  Y. 
462 ;  Vinton  v.  Baldwin,  88  Ind.  105 ;  Fischer  v.  Bell,  91  Ind. 
243.  Although  he  has  not  made  a  binding  contract :  Buck- 
ingham V.  Harris,  10  Col.  455 ;  Cassady  v.  Seeley,  69  Iowa, 
609 ;  McGavock  v.  Woodlief,  20  How.  221.  Or  the  vendor  re- 
fuses to  sell :  Doty  v.  Miller,  43  Barb.  629 ;  Fisk  v.  Henarie, 
13  Ore.  156 ;  Moni-oe  v.  Snow,  23  N.  E.  R.  401 ;  BaUey  v. 
Chapman,  41  Mo.  637.  Or  is  not  able  to  sell :  Hamlin  v. 
Schulte,  34  Minn.  534.  Or  sells  to  another :  Lane  v.  Albright, 
49  Ind.  275.  Or  the  sale  fails  by  reason  of  the  vendor  insist- 
ing on  a  forfeiture  clause  which  the  purchaser  declines :  Beebe 
V.  Ranger,  3  J.  &  S.  N.  Y.  452 ;  Coming  v.  Calvert,  2  Hilt- 
56. 

Plaintiff  was  only  required  by  the  contract  to  find  a  pur- 
chaser at  the  price  fixed,  on  terms  which  might  be  satisfactory 
to  defendant:  Millan  &  Abbott  v.  Porter,  31  Mo.  Ap.  674. 
Until  the  demand  for  a  cash  payment  was  made,  plaintiff  was 
not  limited  to  such  payment :  Ibid.  As  defendants  did  not 
refuse  to  consummate  the  sale  on  the  ground  that  the  consid- 
eration was  not  all  cash  or  that  the  purchaser  had  not  been 
named,  they  must  be  held  to  have  waived  that  objection :  Hay- 
den  V.  Grillo,  35  Mo.  Ap.  647-  Duclos  v.  Cunningham,  102 
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N.  Y.  678.  Absolute  refusal  to  complete  the  contract  is  a 
waiver  of  such  conditions :  Ibid.  A  refusal  on  other  grounds, 
is  a  waiver  of  objection  to  the  incapacity  of  a  married  woman, 
in  an  action  for  commissions :  Sayre  v.  Wilson,  86  Ala.  161. 

The  evidence  shows  that  the  terms  and  the  party  offered 
were  satisfactory,  and  defendant's  refusal  was  only  to  save 
commissions. 

John  Cesma,  for  appellee. — Commissions  are  not  earned 
until  the  minds  of  the  buyer  and  seller  are  brought  to  an  agree- 
ment on  the  price  and  terms  of  sale :  Sibbald  v.  Bethlehem 
Iron  Works,  88  N.  Y.  882 ;  Pi-att  v.  Patterson,  7  Phila.  136 ; 
Brennan  v.  Periy,  7  Phila.  242 ;  McGavock  v.  Woodlief,  20 
How.  221;  Earp  v.  Cummins,  64  Pa.  894;  Cook  v.  Fiske,  12 
Gray,  491,  and  cases  cited  by  appellant.  The  broker  must  be 
the  immediate  efficient  procuring  cause  of  the  contract :  Green 
V.  Mules,  TOO  E.  C.  L.  868;  Moses  v.  Bierling,  81  N.  Y.  462; 
Lloyd  V.  Mathews,  61  N.  Y.  124;  Journeay  v.  Tallman,  89 
Conn.  259;  Tombs  v.  Alexander,  101  Mass.  265;  31  N.  Y. 
462. 

A  reservation  of  a  right  to  sell  by  the  owner  is  unnecessary, 
as  such  right  exists  in  the  absence  of  its  express  waiver: 
Stewai-t  V.  Murray,  92  Ind.  548.  The  right  to  sell  is  not  ex- 
clusive :  McClave  v.  Paine,  4  Sickels,  561.  For  collection  of 
authorities  on  all  of  the  above  points,  see  2  A.  &  £.  Ency.  L. 
682-7. 

Appellant  was  not  a  broker  and  Keys  v.  Johnson,  68  Pa.  44, 
does  not  apply.  Millan  &  Abbott  v.  Porter,  81  Mo.  Ap.  574, 
was  manifestly  an  employment  by  parol,  without  terms  except 
price. 

No  time  or  opportunity  was  given  to  object  to  the  offer  or 
to  inquire  as  to  the  proposed  purchaser. 

Opinion  by  Mr.  Chief  Justiob  Paxson,  July  18, 1892. 

Brokers  are  persons  whose  business  it  is  to  bring  buyer  and 
seller  together.  They  need  have  nothing  to  do  with  the  nego- 
tiation of  the  bargain:  Inslee  v.  Jones,  Brightly's  N.  P.  Rep. 
76.  A  broker  becomes  entitled  to  his  commissions  whenever 
he  procures  for  his  principal  a  party  with  whom  he  is  satisfied, 
and  who  actually  contracts  for  the  purchase  of  the  propeity  at 
a  price  acceptable  to  the  owner:  Glentworth  v.  Luther,  21  Barb. 
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145.  He  must  establisii  his  employment  as  broker,  either  by 
previous  authority,  or  by  the  acceptance  of  his  agency  and  the 
adoption  of  his  acts,  and  also  must  prove  that  his  agency  was  the 
procuring  cause  of  the  sale ;  and  when,  being  duly  authorized 
to  sell  property  at  private  sale,  he  has  commenced  a  negotia- 
tion with  a  purchaser,  tlM  owner  cannot,  while  such  negotia- 
tion is  pending,  take  it  into  his  own  hands  and  complete  it 
either  at  or  below  the  price  first  limited,  and  then  refuse  to 
pay  the  commissions :  Chilton  v.  Butler,  1  E.  D.  Smith,  160. 
The  foregoing  is  the  law  applicable  to  real  estate  brokers  as 
stated  by  the  late  Justice  Shabswood  in  Keys  v.  Johnson,  68 
Pa.  42. 

The  plaintiff  is  not  a  real  estate  broker,  but  claims  to  recover 
the  sum  of  $5,000  as  compensation  for  making  a  sale  of  the 
Bedford  Springs  property,  to  one  L.  B.  Doty.  He  claims  to 
have  made  such  sale  by  virtue  of  an  authority  in  writing,  sign- 
ed by  the  defendants,  John  Anderson  and  E.  H.  Anderson,  the 
owners  of  the  property.  The  writing  referred  to  is  as  follows : 
"  We  hereby  authorize  and  empower  William  Hartley  to  sell 
the  property  known  as  the  Bedford  Mineral  Springs,  contain- 
ing sixteen  hundred  acres,  more  or  less,  and  situate  in  the 
township  of  Bedford,  county  of  Bedford,  and  state  of  Penn- 
sylvania, together  with  buildings  and  improvements,  for  the 
sum  of  two  hundred  and  fifty  thousand  dollars  ;  and  in  consid- 
eration of  his  services  in  procuring  purchaser  for  same,  or  ef- 
fecting said  sale,  we  bind  ourselves  jointly  and  severally  to  pay 
said  Hartley  the  sum  of  five  thousand  dollars,  and  agree  to 
make  and  procure  from  all  parties  in  interest  a  good  and  suffi- 
cient title  to  the  purchaser  thereof.  This  authority  to  hold 
good  until  the  16th  day  of  August,  1887. 

**  Bedford  Springs,  July  15th,  '87." 

It  is  manifest  the  plaintiff  could  only  bind  the  defendant  by 
virtue  of  this  paper  by  a  strict  compliance  with  its  terms.  He 
could  not  sell  for  a  less  sum  than  that  named  in  the  writing, 
nor  could  he  exercise  his  authority  to  sell  after  the  time  limit- 
ed therein  had  expired. 

It  appears  that,  on  the  evening  of  August  15, 1887,  he  gave 
a  written  notice  to  the  defendant»  that  he  had  that  day  *'  re- 
ceived a  proposition  for  the  purchase  of  the  Bedford  Springs 
property,  and  secured  a  bona  fide  purchaser  for  the  same  upon 
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is  the  following  terms :  $20,000  in  cash  when  the  agreement 
drawn ;  930,000  in  cash  when  the  deed  is  delivered ;  $200,000 
to  be  secured  by  mortgage  on  property  at  any  time  that  may 
be  agreed  upon,  and  to  draw  interest  at  6  per  cent.'' 

This  offer  was  not  accepted  by  the  defendants,  who,  on  the 
following  day  notified  the  plaintiff  that  they  declined  to  nego- 
tiate further.  They  subsequently  sold  the  property  to  other 
parties. 

It  will  be  noticed  that  the  plaintiff  did  not  pretend  that  he 
had  made  a  sale  of  the  property  on  August  15th.  It  was  a 
mere  proposition  or  offer  in  which  the  name  of  the  purchaser 
was  not  disclosed.  Had  the  defendants  accepted  the  proposi- 
tion upon  the  terms  proposed,  or  had  accepted  the  purchaser 
upon  modified  teims,  it  is  possible,  under  the  authority  of  Kees 
V.  Johnson,  supra,  the  plaintiff  would  have  been  entitled  to  re- 
cover. Be  this  as  it  may,  it  is  clear  from  the  evidence  that  he 
did  not  procure  Mr.  Doty,  either  as  a  purchaser  or  bidder. 
The  evidence  is  uncontradicted  that  Mr.  Doty  had  been  in 
treaty  for  the  property  \yith  the  defendants  themselves  for  sev- 
eral months  prior  to  this  transaction,  at  one  time  offering 
•800,000  and  at  another  $250,000.  The  latter  offer  was  made 
upon  the  same  day  as  the  proposition  of  the  plaintiff,  but 
varjdng  somewhat  in  its  tei-ms.  It  appears  that  a  Mr.  Alexan- 
der, a  telegraph  operator  at  Bedford,  had  in  some  way  become 
aware  that  Mr.  Doty  was  in  treaty  for  the  property.  Acting 
upon  this  information,  he  informed  the  plaintiff  on  Saturday 
morning,  the  13th  of  August,  that  he  could  find  a  purchaser, 
without,  however,  according  to  the  evidence,  informing  the 
plaintiff  that  Mr.  Doty  was  the  person.  The  plaintiff  there- 
upon agreed  with  Alexander  to  allow  him  $1,000  out  of  the 
commissions  for  his  services.  This  was  upon  a  Saturday. 
Upon  the  following  Monday  evening  the  plaintiff  made  to  the 
defendants  the  proposition  referred  to.  The  plaintiff  alleged 
and  so  testified  that  at  the  time  the  proposition  was  made  he 
had  no  knowledge  that  Doty  was  in  treaty  with  the  defendants. 
We  must  assume  this  to  be  so,  at  the  same  time  we  regard  it 
as  a  striking  coincidence.  It  is  not  material  whether  or  not  he 
had  such  knowledge.  Assuming  that  the  defendants  should 
have  accepted  the  offer,  it  is  clear  the  plaintiff  did  not  bring 
them  together.     He  rendered  them  no  service  by  bringing 
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them  a  proposition  from  a  man  who  had  been  negotiating  with 
them  since  the  preceding  February.  Hence,  the  good  faith  of 
the  offer  is  immaterial  and  the  want  of  it  could  harm  no  one 
but  the  plaintiff. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
question,  whether  the  defendants,  under  the  terms  of  the  agree- 
ment with  plaintiff,  would  have  been  entitled  to  insist  upon  a 
cash  offer.  We  are  of  opinion  that  the  plaintiff  had  no  case, 
and  that  it  was  not  error  to  so  instruct  the  jury. 

Judgment  affiimed. 

[See,  also,  the  following  case.] 


Johnson,  Appellant,  v.  Seidel. 

Contract — Sale  qf  real  estate — Commissioru, 

In  an  action  to  recover  commissions  for  Uie  sale  of  real  estate,  there  can 
be  no  recovery  whei*e  the  plaintiff  was  not  the  immediate  and  efficient 
cause  of  effecting  the  sale  or  of  bringing  the  purchaser  and  owner  of  the 
property  together. 

That  the  plaintiff  brought  about  a  contract  of  sale  which  was  afterwards 
repudiated  by  the  prospective  purchaser  who  notified  another  puity  who 
purchased,  will  not  support  such  action  where  it  does  not  appear  that  the 
actual  purchaser  assumed  the  previous  contract. 

Argued  May  23,  1892.  Appeal,  No.  2,  Jan.  T.,  1892,  by 
plaintiff,  from  judgment  of  C.  P.  Northumberland  Co.,  Sept 
T.,  1889,  No.  868,  on  verdict  for  defendant.  Before  Paxson, 
C.  J.,  Sterrbtt,  Green,  McCollum  and  Mitchell,  J  J. 

Assumpsit  for  services  in  procuring  purchaser  of  real  estate. 
The  facts  as  they  appeared  on  th)o  trial  before  Rockbfellkb, 
P.  J.,  are  sufficiently  stated  in  the  opinion. 

A.  D.  Hower^  for  appellant ;  W.  H.  Racktnberg^  for  appellee. 

Per  CURLA3I,  July  18, 1892. 

We  fail  to  find  eiTor,  either  in  the  rejection  of  evidence,  or 
the  charge  of  the  court.  The  eleventh  specification  alleges 
that  the  court  below  erred  in  giving  the  jury  a  binding  instruc- 
tion to  find  a  verdict  in  favor  of  the  defendant.  This  would 
have  been  error  had  there  been  anything  to  submit,  but  the 
learned  judge  was  of  the  opinion  that  there  was  not  sufficient 
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evidence  that  the  plaintiff  had  procured  a  purchaser  for  the 
defendant's  property.  John  T.  Ritter,  the  purchaser,  testified 
that  he  never  knew  Mr.  Johnson,  the  plaintiff,  in  the  transac- 
tion, and  that  he  was  not  in  any  way  influenced  by  him  in  be- 
coming the  purchaser  of  the  property ;  nor  was  there  any  evi- 
dence that  the  plaintiff  was  the  immediate  and  eiGcient  cause  of 
effecting  the  sale,  or  of  bringing  the  purchaser  and  the  owner  of 
the  property  together.  It  is  true,  the  plaintiff  did  bring  Peter 
Ritter  to  the  defendant  as  a  person  who  was  to  purchase  the 
property  from  her,  but  Peter  Ritter  did  not  buy.  He  declined 
to  take  the  property,  and  subsequently  informed  John  T.  Ritter 
that  he  had  so  declined,  but  that  he  thought  it  was  worth  the 
money,  and  advised  him  to  become  the  purchaser.  The  court 
below  distinctly  instructed  the  jury  that  if  John  T.  Ritter  was 
simply  to  step  in  the  shoes  of  Peter  Ritter  to  take  the  property 
off  his  hands,  and  comply  with  the  previous  contract,  made 
between  the  defendant  and  Peter  Ritter,  the  plaintiff  would 
have  been  entitled  to  recover  the  amount  of  the  commission 
agreed  upon.  But  as  there  was  no  evidence  of  any  such  ar- 
rangement, it  was  not  error  to  give  a  binding  instruction.  We 
need  not  refer  in  detail  to  the  numerous  specifications.  None 
of  them  is  sustained. 
Judgment  affirmed. 

[See,  also,  the  preceding  case.] 


160    897 

180  sei 


Ingles  et  al.  v.  Ingles  et  al.,  Appellants. 

[Marked  to  be  reported.] 

Deed — Execution — Becording — Preemption — Declarations. 

The  signing,  attestation  and  acknowledgment  of  a  deed  by  the  grantor,  /  T^q 


and  the  recording  of  it,  raises  a  presumption  of  delivery,  which  cannot 
be  overcome  by  declarations  of  the  grantor  that  the  deed  was  not  delivered. 

Adverse  possession — Grantor  and  grantee — Statute  of  limitations. 

The  possession  of  real  estate  by  a  vendor  after  execution  and  delivery 
of  a  deed  therefor  is  in  trust  for  the  vendee,  and  the  statute  of  limitations 
will  not  begin  to  run  until  the  vendor  asseits  an  adverse  holding  by  some 
unequivocal  act  brought  to  the  knowledge  of  the  vendee. 

Argued  May  9, 1892.  Appeal,  No.  86,  July  T.,  1891,  by 
defendants,  from  judgment  of  C.  P.  Fayette  Co.,  March  T., 
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1887,  No.  55,  on  verdict  for  plaintiffs  in  ejectment.    Before  Pax- 
son,  C.  J.,  Green,  McCollum,  Mitchell  and  Heydbick,  J  J. 

The  facts  appear  by  the  opinion  of  the  Snpreme  Court. 

The  court  rejected  defendant's  offer  to  prove  declarations  of 
the  grantor  as  to  title,  not  made  in  the  presence  of  the 
grantee.  [1,  6] 

Also  declarations  "  concerning  the  ownership  of  the  property 
at  the  time  he  was  in  possession  of  it  after  the  deed  was  re- 
corded." [2-4] 

The  court  also  rejected  the  following  question :  "  How  did 
John  P.  Ingles  occupy  the  property?"  [5] 

Subsequently  evidence  was  admitted,  under  objection  by 
plaintiff,  as  to  the  manner  of  the  occupancy. 

Plaintiff 's  request  for  binding  instructions  was  aflSrmed.  [7] 

Verdict  and  judgment  for  plaintiff,  whereupon  defendant 
appealed. 

Error9  a%9igned  were  (1-6)  rejection  of  evidence,  and 
(7)  instruction,  quoting  bills  of  exception  and  instruction. 

Edward  Campbell,  for  appellants. — Acceptance  by  the  grantee 
is  essential  to  pass  title :  1  Devlin,  Deeds,  p.  285  ;  1  Johns.  Ch. 
Cas.  586 ;  Jackson  v.  Phipps,  12  Johns.  418 ;  Verplank  v.  Sterry, 
12  Johns.  586 ;  Maynard  v.  Maynard,  10  Mass.  456 ;  8  Washb. 
R.  Pr.,  4th  ed.,  292 ;  Hulick  v.  Scovil,  4  Gilman,  159-176. 
Recording  without  grantee's  knowledge  is  no  delivery :  Hawkes 
V.  Pike,  165  Mass.  560;  Devlin,  Deeds,  §  290.  Possession 
must  accompany  the  deed ;  Sedg.  &  Wait,  Trial  of  Titles,  p.  557, 
§  372, 2  ed. ;  3  Wait's  A.  &  Def .  10.  Descent  has  no  force  unless 
the  ancestor  was  in  possession :  West  v.  Pine,  4  W.  C.  C.  R. 
691 ;  Cook  v.  Nicholas,  2  W.  &  S.  27 ;  Mobley  v.  Bruner,  59  Pa. 
481 ;  Jones  v.  Bland,  112  Pa.  176. 

Every  declaration  accompanying  the  acts  of  possession, 
whether  in  disparagement  of  the  claimant's  title  or  otherwise 
qualifying  his  possession,  if  made  in  good  faith,  should  be  re- 
ceived as  part  of  the  res  gestce :  1  Gr.  Ev.,  §  109 ;  Bender  v. 
Pitzer,  27  Pa.  833.  The  will  executed  in  1877  was  a  strong 
act  of  ownership,  showing  how  he  held  the  land,  which,  in  cases 
of  adverse  holding,  is  the  important  question :  Campbell  v.  Bra- 
den,  96  Pa.  381 ;  Moreland  v.  Moreland,  121  Pa.  578.  Neglect 
to  assert  title  for  twenty-one  years  is  a  legal  presumption  of 
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abandonment:  Ormsby  v.  Ihmsen,  84  Pa.  469;  McCall  v. 
Webb,  88  Pa.  150;  McBarron  v.  GUbert,  42  Pa.  268,  280; 
Hunter  v.  Cochran,  3  Pa.  105.  Even  a  tenant  in  common  is 
barred  by  exclusive  pernancy  of  profits :  Frederick  v.  Gray, 
10  S.  &  R.  182. 

Lapse  of  time  makes  a  perfect  title  without  other  evidence : 
Budd  V.  Budd,  30  Pits.  L.  J.  428 ;  Updegrove  v.  Blum,  117  Pa. 
259 ;  Sailor  v.  Hertzogg,  2  Pa.  182.  Actual  knowledge  need 
not  be  proved  :  Samuels  v.  Borrowscale,  104  Mass.  210. 

S.  L.  Meatrezat^  for  appellees. — To  show  delivery  it  is  not 
necessary  to  prove  actual  manual  investiture :  Rigler  v.  Cloud, 
14  Pa.  364.  The  declaration  before  a  proper  officer  is  suffi- 
cient: Stinger  v.  Com.,  26  Pa.  428.  The  record  raises  a  pre- 
sumption :  Kille  v.  Ege,  79  Pa.  15 ;  which  must  prevail  in  the 
absence  of  countervailing  proof :  Coxe  v.  Deringer,  82  Pa.  256 ; 
Blight  V.  Schenck,  10  Pa.  285. 

The  possession  of  the  grantor  after  the  conveyance  would 
not  be  considered  adverse  even  between  strangers,  much  less 
between  father  and  son.  The  vendor  is  a  trustee  for  the  ven- 
dee as  to  possession :  Olwine  v.  Holman,  28  Pa.  284 ;  Buck- 
holder  V.  Sigler,  7  W.  &  S.  154. 

The  statute  does  not  begin  to  run  until  the  privity  between 
the  vendor  and  vendee  is  severed  by  some  unequivocal  act : 
Cadwalader's  Ap.,  81  Pa.  211 ;  which  must  be  brought  to  the 
knowledge  of  the  owner:  Bannon  v.  Brandon,  34  Pa.  263; 
Zeller  v.  Eckert,  4  How.  289. 

Opinion  by  Mr.  Chief  Justice  Paxson,  July  18, 1892. 

The  first  six  specifications  of  en*or  do  not  require  discussion. 
It  needs  no  argument  to  show  that  the  title  to  real  estate  can- 
not be  destroyed  by  the  mere  declarations  of  the  grantor. 

The  seventh  specification  presents  a  different  question.  The 
court  below,  in  answer  to  the  plaintiffs'  point,  gave  the  jury  a 
binding  instiiiction  to  find  in  their  favor.  This  renders  it 
necessary  to  examine  the  case  to  see  if  there  was  anything  that 
should  have  gone  to  the  jury. 

The  action  below  was  an  ejectment  for  a  lot  of  ground  in  the 
village  of  Hopwood.  Upon  the  trial  below  both  parties  claimed 
title  under  John  P.  Ingles,  who  purchased  the  property  in  ques- 
tion by  deed  from  James  Hopwood,  dated  August  8,  1888. 
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Ingles  entered  into  possession  of  the  same  under  his  deed  at 
that  date.  He  occupied  it  continuously,  living  on  it  with  his 
family  until  he  died  there  on  the  5tli  day  of  April,  1884.  He 
made  his  will  on  the  6th  day  of  March,  1877,  devising  this 
house  and  lot  to  his  wife,  Catherine,  for  her  life,  and  to  his  son, 
Hamilton  C.  Ingles,  at  her  death.  Catherine  Ingles  died  on 
the  25th  of  September,  1886.  Hamilton  C.  Ingles  is  the  de- 
fendant in  this  case  and  the  appellant. 

The  plaintiffs  are  the  legal  heirs  of  George  H.  Ingles,  a  son 
of  John  P.  Ingles.  On  the  7th  day  of  AprQ,  1853,  John  P. 
Ingles  executed  and  acknowledged  a  deed  for  the  premises  in 
dispute  to  his  said  son,  George  H.  Ingles,  and  the  plaintiffs 
claimed  under  that  deed,  which  was  duly  recorded  on  the  16th 
day  of  April,  1858. 

On  the  trial  below  the  plaintiffs  offered  in  evidence  the  deed 
above  referred  to,  and  after  putting  in  evidence  the  admission 
that  George  H.  Ingles  died  on  the  24th  day  of  June,  1855,  leav- 
ing two  children,  the  plaintiffs  in  this  case,  rested. 

The  defence  was  that  the  deed  referred  to  had  never  been 
delivered  nor  had  there  been  any  possession  under  it  on  the 
part  of  George  P.  Ingles.  It  was  in  attempting  to  sustain 
this  defence  that  the  offers  of  evidence,  consisting  chiefly  of 
declarations  of  John  P.  Ingles  referred  to  in  the  first  six  assign- 
ments of  error,  were  made.  As  before  observed,  we  think 
they  were  properly  excluded.  A  considerable  amount  of  sim- 
ilar testimony  was  admitted  at  a  subsequent  stage  of  the  case, 
and,  had  the  original  ruling  been  erroneous,  we  would  regard 
it  as  cured  by  such  admission. 

The  plaintiffs  offered  in  rebuttal  declarations  of  John  P. 
Ingles,  and  of  his  wife,  made  in  his  presence,  that  they  had 
made  a  deed  to  George  H.  Ingles,  and  that  the  property  was 
his. 

Under  these  circumstances  we  are  unable  to  say  that  it  was 
error  to  affirm  the  plaintiffs'  point.  There  was  no  competent 
evidence  to  overcome  the  prima  facies  of  the  plaintiffs'  case. 
The  contention  that  the  grantee  named  in  the  deed,  never  ac- 
cepted it,  and  hence  that  there  was  no  delivery,  is  not  sus- 
tained by  the  evidence.  There  was  no  proof  of  non-acceptance. 
The  uncontradicted  testimony  shows  that  John  P.  Ingles  and 
his  wife  signed,  sealed  and  delivered  the  deed  in  the  presence 
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of  two  witnesses  on  the  7th  day  of  April,  1853,  and  on  the 
same  day  acknowledged  it  in  due  form  of  law  before  a  justice 
of  the  peace  of  Fayette  county,  and  that  it  was  recorded  in 
the  recorder's  office  of  Fayette  county  on  the  16th  day  of 
April,  1853.  This  was  prima  facie  evidence  of  execution  and 
delivery.  In  Rigler  v.  Cloud,  14  Pa.  361,  it  was  distinctly 
ruled  that  the  signing,  attestation,  and  the  acknowledgment  by 
the  grantor,  and  the  recording  of  it,  are  prima  facie  evidence 
of  delivery.  See  also  Stinger  v.  The  Commonwealth,  26  Pa. 
428;  Blight  v.  Schenck,  10  Pa.  285;  Kille  v.  Ege,  79  Pa.  15; 
Coxe  V.  Deringer,  82  Pa.  256. 

Nor  do  we  see  any  force  in  the  contention  that  George  H. 
Ingles,  the  vendee,  did  not  enter  into  actual  possession  under 
his  deed,  and  that  the  statute  of  limitations  was  a  bar  to  the 
plaintiffs'  claim.  It  was  said  in  Olwine  v.  Holman,  23  Pa.  284, 
that  a  vendor,  after  conveyance  and  delivery  of  possession,  is 
to  be  regarded  as  a  trustee  for  the  vendee,  so  far  as  regards 
the  possession,  just  as  he  was  a  trustee  of  the  title  before  con- 
veyance. If  he  wishes  to  change  the  character  of  the  posses- 
sion, he  must  manifest  his  intention  by  some  act  of  hostility  to 
the  title  of  his  vendee,  plainly  indicating  to  the  latter  the  in- 
tention to  deny  his  right,  and  to  hold  adversely  to  it.  The 
same  doctrine  is  asserted  in  Buckholder  v.  Sigler,  7  W.  &  S. 
164.  This  well  established  rule  applies  with  special  force  be- 
tween a  father  and  his  son.  In  such  instances,  it  is  not  un- 
usual for  the  vendee  to  leave  the  vendor  in  possession  for  an 
indefinite  period,  or  for  life.  Such  transactions  are  often  ar- 
rangements to  suit  the  family  convenience.  The  possession  of 
the  vendor  is  the  possession  of  the  vendee,  and  until  some  une- 
quivocal act  is  done  by  the  vendor,  the  knowledge  of  which  is 
brought  home  to  the  vendee,  te:iding  to  show  that  the  former 
holds  adversely,  no  question  of  the  statute  of  limitations  can 
arise. 

Judgment  affirmed. 
Vol.  cl— 26 
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Shaaber,  Appellant,  v.  Reading  City, 

[Marked  to  be  reported.] 

Land  damages— Tenancy  at  will. 

Where  a  lease  has  been  terminated  by  a  notice  to  quit,  the  tenant  who 
holds  over  as  tenant  at  will  has  no  interest  for  which  he  can  reoover  dam- 
ages for  the  opening  of  a  street. 

Probability  of  continuance — Market  value— Evidence, 

Where  the  notice  to  quit  has  been  given,  there  can  be  no  recovery  for 
probability  of  a  renewal  or  continuance  of  the  tenancy  which  gave  the  lease- 
hold a  market  value.  And  it  is  inadmissible  for  that  purpose  to  show 
that  the  custom  of  the  landlord  (a  railroad)  was  to  continue  the  tenancy 
indefinitely  and  that  the  notice  to  quit  was  given  only  by  reason  of  the 
proceedings  to  open  the  street. 

Argued  March  2, 1892.  Appeal,  No.  166,  Jan.  T.,  1892,  by 
plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  Oct.  T.,  1890, 
No.  88,  on  verdict  for  defendant.  Before  Stbbrett,  Gbebn, 
Williams,  McCollum  and  Mitchbll,  JJ. 

Appeal  from  report  of  viewers  assessing  damages  for  opening 
street,  on  petition  of  councils. 

The  facts  as  they  appeared  at  the  trial  before  Ermbntrout, 
P.  J.,  are  chiefly  stated  in  the  opinion  of  the  Supreme  Court. 

The  habendum  and  tenendum  clause  of  the  lease  contained 
the  following :  "  To  deliver  up  peaceable  possession  of  the  de- 
mised premises  to  the  party  of  the  first  part,  at  any  time  after 
the  first  day  of  November,  1883,  upon  receiving  three  months' 
written  notice  so  to  do  from  the  said  party  of  the  first  part, 
notwithstanding  the  fact  that  the  said  party  of  the  second  part 
may  have  been  paying  rent  after  the  expiration  of  the  term 
hereinabove  created,  and  but  for  this  covenant  would  be  in  the 
position  of  a  tenant  from  year  to  year." 

On  March  14,  1888,  councils  of  the  city  of  Reading  passed 
an  ordinance  authorizing  the  opening  of  Fifth  street.  About 
Feb.  8,  1889,  the  highway  commissioner  of  the  city  notified 
the  plaintiff  to  remove  his  ice  house  or  refrigerator  situate 
within  the  lines  of  Fifth  street  within  thirty  days.  On  June  29, 
1889,  the  city  tendered  plaintiff  a  bond  securing  damages  to 
him,  if  any,  which  he  refused,  whereupon  the  court  of  common 
pleas,  on  July  1, 1889,  approved  the  same  and  ordered  it  to  be 
filed. 
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Plaintiff  proposed  to  prove  by  George  D.  Stitzel,  who  was  in 
the  employ  of  tiie  Phila.  &  Reading  R.  R.  Co.,  having  charge  of 
their  real  estate  in  and  about  the  city  of  Reading,  and  employ- 
ed to  make  leases  of  their  property,  that  it  was  the  invariable 
custom  of  the  Phila.  &  Reading  R.  R.  Co.  not  to  terminate  the 
tenancy  of  their  tenants  so  long  as  the  tenants  paid  the  rent 
punctually,  and  so  long  as  the  company  did  not  need  the  land 
for  railroad  purposes ;  that  this  custom  was  well  known  to  the 
plaintiff,  and  was  fully  explained  to  him  by  the  witness  when 
the  lease  was  made ;  that,  relying  thereon,  the  plaintiff  expend- 
ed a  large  amount  of  money  in  making  valuable  improvements 
in  erecting  a  large  building  on  the  property ;  that  said  custom 
was  well  known  in  the  community  and  greatly  added  to  the 
market  value  of  the  tenants'  interests,  and  that  the  railroad 
company  faithfully  observed  that  custom  in  the  case  of  the 
plaintiff  and  permitted  him  to  remain  in  possession  of  the  prop- 
erty up  to  the  time  the  street  was  opened,  and  that  the  compa- 
ny did  not  need  the  land  for  railroad  purposes. 

Objected  to  as  irrelevant,  immaterial  and  inadmissible,  and 
in  contradiction  of  the  written  lease. 

The  Court:  You  may  show  that  the  plaintiff  was  permit- 
ted to  remain  in  possession  of  the  premises  up  to  the  time  of 
the  removal  or  the  opening  of  this  street.  It  is  alleged  here 
in  the  argument  that  there  was  a  three  months'  written  notice 
given  by  the  party  of  the  first  part  to  deliver  up  peaceable 
possession  of  Uie  demised  premises  previous  to  the  opening  of 
this  sti'eet.  We  will  permit  the  counsel  for  plaintiff  to  show 
that  he,  the  plaintiff,  was  permitted  to  remain  in  possession. 
As  far  as  the  balance  of  the  offer  is  concerned  we  will  sustain 
the  objection  and  give  the  plaintiff  an  exception.  [1] 

Plaintiff  proposed  to  prove  by  the  general  real  estate  agent 
of  the  railroad,  that  the  tenancy  of  Daniel  Shaaber  from  the 
railroad  company  up  to  the  time  of.  these  proceedings  was  and 
continued  to  be  entirely  satisfactory  to  the  company  in  all  its 
particulars ;  that  the  tenancy  was  considered  to  be  of  special 
advantage  to  the  company  by  reason  of  the  freights  which  the 
company  derived  from  the  business ;  that  the  company  was  not 
needing  any  of  the  leased  property  for  railroad  or  other  pur- 
poses, and  that  there  was  no  intention  on  the  part  of  the  com- 
pany to  terminate  the  tenancy  as  it  existed;  this  for  the 
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purpose  of  raising  and  strengthening  the  presumption  of  a  con- 
tinuance of  the  tenancy  for  an  indefinite  time  if  the  city  had 
not  appropriated  the  property  for  this  street. 

Objected  to  as  irrelevant,  incompetent,  secondary  evidence, 
in  contradiction  of  the  lease,  and  including  advantages  sub- 
sequent to  the  lease.     Objection  sustained  and  exception.  [2] 

Plaintiff  proposed  to  prove  by  Byron  Eauffman  that  the  no- 
tice which  Mr.  Shaaber  testified  was  served  upon  him  by  the 
witness  was  given  in  pursuance  of  a  suggestion  made  in  a  con- 
versation between  the  witness  and  the  city  clerk,  which  came 
about  in  the  following  manner :  That  the  witness  having  a  no- 
tice from  the  city  to  the  railroad  company  to  clear  the  ground 
referred  to  him,  he  went  to  the  oflSce  of  the  city  clerk  to  ascer- 
tain what  was  expected  from  the  railroad  company  and  was 
informed  by  the  city  clerk  that  the  only  thing  expected  from 
the  railroad  company  was  to  notify  their  tenants  to  quit,  and 
that,  in  pursuance  of  this  conversation,  the  witness  had  the 
notice  signed  by  Mr.  Loomis  and  served  upon  the  plaintiff ; 
this  for  the  purpose  of  showing  that  the  notice  was  served  on 
account  of  the  proceedings  begun  by  the  city  to  open  the  street, 
and  not  from  any  desire  of  the  railroad  company  to  repossess 
the  property  which  Mr.  Shaaber  leased. 

Objected  to  as  irrelevant,  incompetent  and  immaterial,  as 
the  clerk  could  not  act  for  the  city.  Objection  sustained  and 
exception.  [3] 

Plaintiff  offered  to  testify  that  when  the  notice  was  served 
upon  him  by  the  agent  of  the  company  the  agent  explained  to 
him  that  this  notice  was  served  simply  because  of  the  proceed- 
ing to  open  the  street,  because  the  company  felt  it  their  duty 
to  notify  their  tenants  on  account  of  the  notice  which  was 
served  upon  them  to  clear  the  street. 

Defendant  objected,  that  the  inquiry  was  irrelevant,  incom- 
petent and  immaterial,  for  the  reason  that  no  matter  under 
what  circumstances  the  notice  to  quit  was  served  upon  the 
plaintiff  in  this  case,  upon  the  expiration  of  90  days  after  the 
service  of  the  said  notice,  under  the  terms  of  the  lease,  the  in- 
terest or  estate  of  the  plaintiff  in  the  lease  ceased.  Objection 
sustained;  exception.  [4] 

The  court  directed  a  verdict  for  defendant,  which  was  render- 
ed accordingly  and  judgment  entered  thereon.  Plaintiff  then 
appealed. 
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Hrrors  asngned  were  (1-4)  rulings  on  evidence,  and  (5) 
binding  instructions,  quoting  bills  of  exception  and  instruction. 

laaae  Siester^  for  appellant. — The  jury  may  consider  the 
probability  of  a  continuance  or  renewal  of  the  tenancy  when 
the  evidence  shows  that  this  circumstance  increased  its  market 
value :  Baltimore  v.  Rice,  21  Atl.  R.  181,  exactly  our  case.  In 
Phila.  &  Reading  R.  R.  v.  Getz,  113  Pa.  214,  this  court  held 
that  damages  could  not  be  limited  to  the  end  of  a  current  year 
because  the  tenancy  might  then  terminate.  Even  against  the 
landlord  the  lessee  will  be  protected  in  the  possession  of  the 
estate  for  any  term  which  he  was  encouraged  to  expect :  Lewis 
V.  Effinger,  80  Pa.  281.  In  our  case  notice  by  the  landlord 
would  not  have  been  given  and  the  tenancy  would  have  con- 
tinued indefinitely  if  the  street  had  not  been  opened.  It  was 
the  notice  from  the  city  which  destroyed  the  tenancy.  Appel- 
lant could  have  vacated  the  next  day  and  proceeded  for  dam- 
ages. Notice  from  the  landlord,  under  these  circumstances, 
had  no  bearing  upon  the  case. 

Damages  belong  to  those  who  are  owners  or  lessees  at  the 
time  the  city  unequivocally  demands  possession  :  Volkmar  St., 
124  Pa.  820 ;  Whitaker  v.  Phoenixville,  141  Pa.  332.  A  reso- 
lution of  councils  directing  the  commissioner  of  highways  to 
notify  the  owner  that  at  the  end  of  three  months  they  will 
order  the  opening  of  the  street,  is  such  a  demand :  Phila.  v. 
Dickson,  88  Pa.  247.  The  municipal  corporation  Acts  of 
May  28, 1874,  art.  14,  §  55,  P.  L.  268;  May  23, 1889,  art.  14, 
§  6,  P.  L.  316,  prescribe  that  damages  may  be  assigned  before 
entry. 

If  the  tenancy  would  have  ended,  at  all  events,  prior  to  the 
actual  opening  of  the  street,  the  tenant's  damages  are  nominal. 
If  there  was  a  strong  probability  of  a  renewal  or  continuance 
of  the  tenancy  which  increased  its  market  value  at  the  time  the 
city  demanded  possession,  this  may  be  considered  in  determin- 
ing the  lessee's  damages. 

William  J.  Hourke^  city  solicitor,  for  appellee. — This  pro- 
ceeding was  under  the  Act  of  May  23, 1874,  P.  L.  230,  and 
compensation  must  be  secured  through  the  common  pleas: 
Spring  St,  112  Pa.  258;  Shaaber  v.  Reading,  188  Pa.  648. 
The  city  could  not  take  the  land  until  the  approval  of  the  bond, 
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which  was  after  the  termination  of  appellant's  tenancy.  Phila. 
y.  Dickson,  88  Pa.  247,  was  decided  upon  the  principle  that 
the  city  having  actually  taken  part  in  the  proceedings  to  assess 
damages,  and  permitted  confirmation,  was  estopped  from  setting 
up  a  defence  that  the  resolution  of  councils  under  the  Act  of 
1855  did  not  amount  to  an  opening.  This  is  as  far  as  the 
court  could  go  under  the  Act  of  1874.  Besides  the  Act  of 
1855  enabled  councils  to  order  streets  to  be  opened  on  three 
months'  notice.  Not  so  the  Act  of  1874.  Volkmar  St.,  124  Pa. 
320 ;  Whitaker  v.  Phoenixville,  141  Pa.  327 ;  and  Change  of 
Grade  of  Plan,  28  W.  N.  406 ;  decide  that  damages  accrue  at 
the  opening. 

That  the  notice  to  quit  was  brought  about  because  of  the 
notice  by  the  highway  commissioner  and  conversation  with  the 
city  clerk,  would  not  continue  the  lease  and  the  clerk  could 
not  bind  the  city. 

The  rule  that  the  probability  of  renewal  may  be  considered 
as  increasing  the  market  value  cannot  apply  to  a  written  lease, 
which  by  its  terms  determines  the  tenant's  interest.  Phila.  & 
Reading  R.  R.  v.  Getz,  118  Pa.  214,  was  an  oral  lease  from 
year  to  year,  and  damages  were  allowed  there  for  removal 
of  machinery.  Lewis  v.  Effinger,  80  Pa.  281,  was  a  perpetual 
lease.  Baltimore  v.  Rice,  21  Atl.  R.  181,  was  a  tenancy  from 
year  to  year,  and  is  conti-ary  to  our  decisions  as  stated  below. 

The  offers  of  evidence  were  inadmissible  as  they  would 
vary  the  written  lease :  Martin  v.  Berens,  67  Pa.  459 ;  Hunter 
V.  McHose,  100  Pa.  41 ;  Thome,  McFarlane  &  Co.  v.  Warfif- 
.Hen,  100  Pa.  526;  Eberle  v.  Girard  Ins.  Co.,  4  Atl.  R.  808; 
Rice  V.  Lewis,  4  Atl.  R.  810 ;  Jennings  v.  McComb,  4  Atl.  R. 
812;  Irvin  v.  Irvin,  142  Pa.  271. 

Opinion  by  Mr  Justice  Gbbbn,  July  18, 1892. 

The  very  grave  difficulty  in  the  way  of  appellant's  recovery 
is  that  he  has  no  interest  or  right  for  which  damages  can  be 
allowed.  The  street  on  which  his  building  was  erected  was 
established  and  laid  out  by  the  proper  authorities  in  1868  in 
accordance  with  the  provisions  of  the  municipal  charter.  It 
was  not  until  the  year  1878  that  he  leased  the  ground  and 
erected  his  building  and  when  he  did  so  he  was  subject  to  the 
operation  of  the  44th  section  of  the  Act  of  April  26, 1864,  re- 
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vising  the  charter  of  the  city,  which  provides  as  follows: 
"  And  if  any  owner  or  owners  of  real  estate  or  his  or  their 
legal  representatives  or  assigns  shall  build  any  house  or  other 
building  within  the  line  of  any  street,  avenue  or  highway  as 
sui-veyed  and  marked  on  the  draft  or  plan  aforesaid,  after  the 
approval  and  recording  of  the  same,  such  owner  or  owners, 
representatives  or  assigns  shall  not  be  entitled  to  any  damages 
which  may  be  caused  by  the  removal  of  such  house  or  building 
for  the  opening  or  widening  of  any  such  street,  avenue  or  high- 
way." 

As  appellant  was  bound  to  know  the  law,  and  is  to  be 
charged  with  the  consequences  of  such  knowledge,  it  follows 
that  he  is  not  entitled  to  any  damages  on  account  of  the  re- 
moval of  his  building.  This  proposition  is  so  entirely  correct 
that  the  learned  counsel  for  the  appellant  concedes  that  the 
plaintiff  was  not  entitled  to  any  damages  caused  by  the  re- 
moval of  his  building. 

It  is  equally  clear  that  he  is  not  entitled  to  any  damages  on 
account  of  his  leasehold.  By  the  terms  of  the  lease  he  held 
a  term  of  five  years  from  November  1,  1878,  which  terminated 
on  the  same  date  in  1883.  By  the  fifth  clause  of  the  lease  he 
was  required  to  deliver  up  peaceable  possession  of  the  demised 
premises  to  the  lessor  at  any  time  after  the  first  day  of  Novem- 
ber, 1883,  upon  receiving  three  months'  written  notice  so  to  do, 
from  his  lessor.  The  absolute  determination  of  his  lease  rested 
with  the  lessor  by  the  mere  giving  of  three  months'  written 
notice.  Such  notice  was  given  to  the  appellant  on  the  8th 
day  of  March,  1889,  and  thereupon  all  his  interest  in  the  prem- 
ises ceased  entii*ely  on  the  8th  day  of  June,  1889.  In  point 
of  fact  the  city  of  Reading  did  not  enter  upon  the  premises 
and  proceed  to  take  down  appellant's  building  until  about  the 
beginning  of  October,  1889.  Prior  to  their  doing  so  they  had 
given  repeated  notices  to  appellant  to  remove  his  building, 
which  notices  he  disregarded.  As  the  appellant's  interest  in 
the  term  had  altogether  ceased  on  the  8th  of  June,  1889,  he 
no  longer  had  any  right  or  title  to  the  possession  of  the  prem- 
ises by  virtue  of  his  lease  and  hence  had  nothing  for  which 
he  could  be  entitled  to  compensation  by  way  of  damages.  His 
remaining  in  possession  after  that  day  gave  him  no  right  as 
a  tenant.     At  best  such  occupancy  was  by  the  mere  sufferance 
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of  the  lessor  and  conferred  upon  him  no  kind  of  estate  in  the 
land. 

The  contention  that  there  was  a  strong  probability  of  a  re- 
newal or  continuance  of  the  tenancy  which  g^ave  his  leasehold 
a  market  value  at  the  time  the  city  demanded  possession,  is 
altogether  untenable.  His  right  as  lessee  was  absolutely  de- 
termined in  conformity  with  the  provisions  of  the  lease  and 
there  could  be  no  probability  of  a  renewal  or  continuance  of 
the  tenancy  possessing  any  market  value  after  the  notice  to 
quit  from  the  lessor  was  received.  That  notice  was  immedi- 
ately followed  by  notices  from  the  city  authorities  to  remove 
the  building  and  there  was  nothing  on  the  part  of  the  lessor 
and  the  city,  occurring  after  the  notice  to  quit,  which  did  or 
could  give  rise  even  to  an  expectation  of  any  continuance  of 
the  term. 

In  these  circumstances  we  fail  to  discover  that  there  was 
any  possible  interest  of  the  appellant  for  which  damages  could 
be  allowed.  The  proceedings  both  by  the  lessor  and  the  city 
to  determine  the  lease  and  open  the  street  were  in  entire  con- 
formity with  the  law  and  were  as  expeditious  as  the  circum- 
stances permitted.  The  city  followed  up  its  notice  to  remove 
the  building  by  positive  action  with  no  other  delay  than  a 
reasonable  consideration  for  the  convenience  of  the  appellant 
suggested,  and  no  basis  for  an  allowance  of  damages  grows 
out  of  the  fact  of  such  brief  delay.  The  city  had  the  un- 
doubted right  to  remove  the  appellant's  building  because  he 
had  neglected  or  refused  to  obey  their  notice.  His  lease  as  a 
source  of  a  legal  right  to  have  compensation  had  ceased  to 
exist,  and  we  are  very  clear  that  the  learned  court  below  was 
entirely  correct  in  directing  the  jury  to  render  a  verdict  for 
the  defendant. 

The  assignments  are  without  merit  and  are  dismissed 

Judgment  affirmed. 
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Mosser  v.  Criswell,  Appellant. 

Accommodation  paper^New  note  to  indoraer- 

Where  an  accommodation  note  fell  due  and  the  maker,  with  the  knowl- 
edge of  the  accommodation  indorser,  procured  from  a  stranger,  without 
consideration,  a  note  to  the  firm  of  which  both  the  original  maker  and  in- 
dorser  are  members,  which  new  note,  being  indorsed  by  the  firm  and 
again  by  the  original  indorser,  is  discounted  and  the  proceeds  applied  to 
the  payment  of  the  original  note,  such  new  note  is  not  prima  faoie  aooom- 
modation  paper  as  between  the  maker  and  indorser,  although  it  is  as  to 
the  maker  of  the  old  note. 

Security  for  accommodation  paper — Release — Evidence, 
The  new  note  was  an  independent  security  for  the  original  aoconmio- 
dation  note  and  no  dealings  between  the  accommodation  indorser  and  the 
original  maker,  short  of  payment  or  release,  would  affect  the  claim  against 
the  maker  of  the  new  note.  A  mortgage  given  to  the  indorser  as  security 
for  the  new  note,  is  inadmissible  as  a  defence  to  the  note. 

Evidence  aa  to  accommodation  paper — Demand, 

Evidence  of  the  indorser^s  failure  to  demand  payment  of  the  maker  be- 
fore suit  brought  is  not  competent  in  a  suit  by  him  against  the  maker  to 
show  that  the  note  was  given  for  the  acconamodation  of  the  indorser. 

Agreement  cf  remaining  partners  to  pay  debts. 

The  agreement  of  two  remaining  partners  to  pay  firm  debts  is  not  an 
assumption  by  one  of  the  remaining  partners  of  a  note  on  which  he  became 
indorser  for  the  acconmiodation  of  the  retiring  partner. 

Argued  May  10, 1892.  Appeal,*No.  66,  July  T.,  1891,  from 
judgment  of  C.  P.  Union  Co.,  Dec.  T.,  1889,  No.  104,  on  ver- 
dict for  plaintiff.  Before  Paxson,  C.  J.,  Gbben,  Williams, 
Mitchell  and  Hbydbick,  JJ. 

Assumpsit  by  indorser  against  maker  of  promissory  note. 
At  the  trial,  before  Buchbr,  P.  J.,  the  evidence  was  to  the  ef- 
fect that  one  Feight  was  maker  and  plaintiff  indorser  of  a  note 
which  had  been  discounted  in  bank  for  the  benefit  of  Feight. 
At  maturity,  Feight,  with  the  knowledge  of  plaintiff,  applied 
to  defendant  for  the  note  in  suit,  who  made  the  note,  without 
consideration,  to  the  order  of  the  firm  of  which  plaintiff  and 
Feight  were  members.  Plaintiff  indorsed  the  note  in  the  firm 
name  and  then  added  his  individual  indorsement,  had  the  note 
discounted  by  the  bank,  an,d  gave  the  proceeds  to  Feight  who 
applied  the  same  to  the  payment  of  the  original  note.     Feight's 
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name  was  kept  off  the  new  note  in  order  to  facilitate  the  dis- 
count.    The  note  at  maturity  was  paid  by  plaintiff. 
Defendant  offered : 

1.  The  articles  of  dissolution  of  the  firm  whereby  plaintiff 
and  Sadler,  remaining  partners,  subsequently  agreed  with 
Feight,  retiring  partner,  to  pay  the  debts  of  the  firm.  [1] 

2.  A  mortgage,  executed  contemporaneously  by  Feight  to 
plaintiff,  to  secure  him  against  loss  upon  this  note  and  certain 
other  claims.  [2] 

8.  The  above  with  the  record  of  an  amicable  action  in 
equity  in  Cumberland  county  instituted  prior  to  the  present 
action,  for  settlement  of  the  partnership  accounts  and  the  in- 
dividual accounts  of  plaintiff  and  Feight.  [3] 

4.  Depositions  of  Judge  Sadler  and  Mr.  Biddle,  attorneys 
in  said  equity  proceedings.  [4] 

6.  The  record  of  the  equity  proceedings,  in  connection  with 
the  other  evidence  offered,  to  prove  that  the  note  in  suit  was 
included  in  the  Cumberland  county  suit.  [5] 

6.  That  plaintiff  made  no  demand  on  defendant  for  payment 
before  commencing  the  present  suit,  offered  for  the  purpose 
of  weakening  plaintiff's  testimony  and  showing,  as  a  fair  in- 
ference, that  the  transaction  was  as  claimed  by  defendant.  [6] 

7.  That  the  present  note  was  included  in  the  debts  for  which 
Feight  gave  the  mortgage  to  plaintiff.  [7,  8] 

9.  That  the  note  in  suit  was  discounted  by  the  bank  for  the 
account  of  the  firm  and  the  proceeds  placed  to  the  firm's  cred- 
it. [9] 

The  purpose  of  these  offers  was  to  show  that  the  firm  and 
not  plaintiff  was  the  owner  of  the  note,  that  plaintiff  had  al- 
ways recognized  the  note  as  the  debt  of  Feight  and  not  of 
defendant  and  that  the  jurisdiction  of  the  Cumberland  county 
court  had  already  attached.  The  evidence  was  objected  to  be- 
cause it  did  not  show  payment  of  the  note,  and  the  bill  in 
equity,  if  pleadable  at  all,  should  have  been  pleaded  in  abate- 
ment and  not  in  bar.  The  court  rejected  all  the  offers,  and 
charged  as  follows,  inter  alia : 

"  If  this  note  was  given  by  Criswell  simply  as  an  accommo- 
dation for  the  benefit  of  his  son-in-law  Feight  and  he  did  give 
it  for  that  purpose,  and  this  plaintiff  lifted  it  after  it  matured, 
even  though  he  knew  it  was  given  for  his  accommodation,  Cris- 
well would  be  bound  to  pay  it."  [10] 
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The  court  also  a&med  defendant's  point  to  the  effect  that 
if  the  note  in  suit  was  made  for  the  joint  accommodation  of 
plaintiff  and  Feight,  there  could  be  no  recovery. 

Verdict  for  plaintiff  and  judgment  thereon,  whereupon  de- 
fendant appealed. 

Errors  asatffned  were  (1-9)  rulings  on  evidence,  and  (10) 
charge,  quoting  bills  of  exception  and  charge. 

Andrew  A.  Leiser^  J.  Merrill  Linn  with  him,  for  appellant. 

Louis  W.  Hall,  Robert  Snodgrass  and  Tryon  Hughes  Edr 
wards,  with  them  F.  H.  Hoffer  and  Horace  P.  Glover,  for  ap- 
pellee. 

Opinion  by  Mr.  Justice  Mitchell,  July  13, 1892. 

The  debt  foi;  which  this  note  was  given  was  unquestionably 
Feight's,  and  it  was  incumbent  on  him  to  pay  the  note  though 
he  was  not  party  to  it.  When  it  fell  due  and  Feight  was  un- 
able to  pay  it,  plaintiff  being  an  indorser  would  have  been  lia- 
ble to  be  called  on  by  the  bank  for  payment,  and  therefore  to 
have  the  money  raised  on  a  new  note  made  by  defendant  was 
in  a  certain  popular  sense  an  accommodation,  that  is  a  conven- 
ience, to  the  plaintiff,  just  as  it  is  a  convenience  to  a  creditor 
who  wants  his  money  but  cannot  get  it  from  his  debtor  in  cash, 
to  get  payment  by  a  note  on  which  he  can  raise  the  money 
temporarily,  though  at  the  risk  of  an  indorsement  which  he 
may  ultimately  have  to  pay.  But  this  is  very  far  from  what 
the  law  means  by  accommodation  paper.  Prima  facie  there- 
fore the  note  in  suit  was  not  accommodation  paper  as  between 
plaintiff  and  defendant,  though  it  was  as  between  defendant 
and  Feight.  But  it  might  have  been  made  accommodation  pa- 
per even  as  to  plaintiff  had  that  been  the  intent  and  agreement 
of  the  parties,  and  so  the  learned  judge  instructed  the  jury,  in 
terras  which  the  defendant  at  least  has  no  cause  to  complain 
of,  by  his  affirmance  of  defendant's  point.  The  jury  however 
found  for  the  plaintiff,  and  with  that  finding  as  to  the  fact,  the 
substance  of  the  defence  was  swept  away. 

The  assignments  of  error  however  require  to  be  noticed  some- 
what in  detail. 

First.  The  agreements  of  dissolution  of  partnership  and  of 
accounting  to  Feight  by  the  other  partnei-s  covenant  that  the 
latter  will  pay  the  debts  of  the  firm.     This  was  in  relief  and 
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indemnity  of  Feight  against  debts  due  by  the  firm  to  its  credi- 
tors while  he  was  a  member,  and  had  no  reference  to  debts  like 
the  note  in  suit  which  were  due  by  others  to  the  firm  or  to 
Mosser  as  a  partner  in  it.  The  offer  had  no  relevancy  to  the 
issue  and  was  properly  rejected. 

Second.  The  mortgage  was  to  secure  Mosser  for  his  indorse- 
ments for  Feight  and  might  properly  enough  include  the  one 
upon  the  note  in  suit.  Mosser  might  recognize  that  as  between 
Criswell  and  Feight  the  latter  was  the  real  debtor.  But  this 
would  not  discharge  Criswell's  obligation  to  Mosser.  The  ad- 
ditional security  of  the  mortgage  was  in  relief  of  Criswell,  in 
so  far  as  any  payment  upon  it  on  account  of  this  debt  of 
Feight's  would  to  that  extent  reduce  the  claim  against  Criswell. 
Whether  the  mortgage  security  therefore  included  this  note  or 
not  was  entirely  immaterial.  It  had  no  tendency  to  show 
that  Mosser  i-eleased  Criswell  or  meant  to  look  exclusively  to 
Feight. 

Third.  For  the  same  reasons  the  offer  of  the  agreements  and 
the  bill  in  equity  to  prove  that  it  was  Feight's  debt,  and  so 
recognized  by  Mosser,  was  immaterial.  It  did  not  tend  at  all  to 
show  any  discharge  of  Criswell  from  his  liability  on  his  note. 
The  weakness  of  the  argument  for  the  defence,  all  the  way 
through  on  this  point,  is  in  failing  to  notice  that,  while  the 
debt  was  Feight's,  this  note  of  defendant  was  an  independent 
security  for  it,  and  no  dealings  between  Mosser  and  Feight, 
short  of  payment  or  release  of  the  debt,  would  affect  Mosser's 
claim  against  defendant. 

Fourth.  The  depositions  of  Judge  Sadler  and  Mr.  Biddleadd 
nothing  to  the  force  of  the  offer  in  the  third  assignment.  They 
relate  the  efforts  and  negotiations  for  a  settlement,  and  tend 
to  confirm  the  recognition  by  Mosser  of  this  debt  as  due  by 
Feight,  but  they  contain  nothing  to  alter  the  legal  status  of 
the  case  as  a  proceeding  by  a  creditor  upon  a  collateral  security 
for  his  debt. 

Fifth.  The  evidence  as  to  the  equity  suit  in  Cumberland 
county  could,  not  show  that  this  cause  of  action  was  included 
in  it.  Criswell  was  not  a  party  to  that  suit  and  his  rights  or  his 
liabilities  could  not  have  been  submitted  or  adjudicated  in  it 
Feight's  liability  for  this  same  debt  might  or  might  not  be  in- 
cluded in  that  suit,  but  for  reasons  already  expressed  that 
would  not  affect  the  present  action. 
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Sixth.  Whether  plaintiff  asked  payment  before  suit  or  not 
was  immaterial.  There  were  obvious  reasons  why  he  might 
have  delayed  to  sue  Criswell  while  he  was  expecting  a  settle- 
ment from  Feight,  but  as  he  had  six  years  by  the  statute,  his 
reasons  for  waiting  are  of  no  importance. 

The  matters  referred  to  in  the  seventh  and  eighth  assign- 
ment are  immaterial  for  the  reasons  already  discussed  under 
the  second. 

Ninth  and  tenth.  The  evidence  was  that  the  note  in  suit 
was  discounted  by  the  bank,  and  after  protest  paid  by  plaintiff, 
who  was  indorser.  If  so  he  was  entitled  to  recover  against  the 
maker,  even  though  the  note  during  its  running  had  passed 
out  of  his  hands  to  another  indorser  for  whom  the  discount 
was  made.  The  charge  of  the  learned  judge  as  to  defendant's 
liability  if  the  note  was  given  simply  for  the  benefit  of  Feight 
was  in  acccordance  with  established  law.  Knowledge  by  the 
holder  that  it  is  accommodation  paper  does  not  prevent  his  re- 
covery upon  it  when  he  has  paid  it,  even  after  maturity,  in  dis- 
charge of  his  liability  as  indorser. 

Judgment  affirmed. 


Long  et  al.,  Appellants,  v.  Girdwood  et  al.  iisolisi 

182      771 


Foreign  attachmeHt — Assignment  for  benfifit  of  creditors  hy  non-resident —         'JjgQ  \l^ 
Priority  of  lien— Comity,  i  ^^q"       4^3 

A  resident  of  a  foreign  state  cannot,  by  a  writ  of  foreign  attachment  in  |     19  SC  *270 
this  state,  obtain  a  preference  over  an  assignment  or  sequestration  for 
the  benefit  of  creditors  of  the  estate  of  a  citizen  of  another  foreign  state. 
The  rule  rests  on  comity  between  utates  and  the  only  exception  is  in  favor 
of  our  own  citizens. 

Notice  qf  assignment  by  recording — Act  cf  1855. 

Failure  to  record  the  assignment  in  this  state  as  provided  by  the  Act  of 
May  3,  1855,  P.  L.  415,  will  not  give  priority  to  such  foreign  attachment, 
as  tiie  Act  was  passed  for  the  protection  of  domestic  creditors  alone :  Bacon 
V.  Home,  123  Pa.  452,  applied;  Warner's  Ap.,  13  W.  N.  505,  distin- 
guished. 

Proof  of  foreign  assignment — Striking  out  evidence. 

Where  proof  of  the  fact  of  sequesti-ation  or  assignment  for  benefit  of 
creditors  in  a  foreign  state  consists  of  a  certified  copy  of  the  act  and  war- 
rant of  confirmation  of  the  trustee  of  tBe  sequestered  estate,  showing  that 
the  trustee  had  power  to  recover  the  effects  of  the  estate,  and  the  certifi- 
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oate  of  the  consul  stating  that  the  act  and  warrant  was  evidence  of  the 
title  of  the  trostee  to  the  property  wherever  situate,  admitted  by  agree- 
ment of  counsel,  it  is  not  error  for  the  court  to  refuse  to  strike  it  out. 

Fraud  on  attaching  creditor — Evidence. 

In  foreign  attachment,  where  the  question  is  whether  property  which 
had  been  previously  assigned  for  the  benefit  of  creditors,  was  attachable, 
evidence  as  to  fraud  on  the  attaching  creditor,  in  the  inception  of  the  debt. 
Is  inadmissible. 

Argued  Jan.  18, 1892.  Appeal,  No.  181,  July  T.,  1891,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T:, 
1885,  No.  9,  on  verdict  for  defendant.  Before  Paxson,  C.  J., 
Stebbett,  Gbebn,  Williams,  McCollxjm,  Mitohbll  and 
Heydbick,  JJ. 

Foreign  attachment,  attaching  moneys  due  defendants. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 
Plaintiffs  testified  that  they  were  citizens  of  the  United  States, 
one  of  Missouri  and  the  other  of  New  York,  although  domicil- 
ed and  in  business  in  Canada  for  many  years. 

By  agreement  of  counsel,  defendants  offered  a  certified  copy 
of  the  act  and  warrant  of  confirmation,  by  the  sheriff  in  Scot- 
land, of  the  trustee  of  defendant's  estate,  certifying  that  said 
estate,  wherever  situate,  was  transferred  to  the  trustee,  in  terms 
of  bankrupt  Acts,  recited  by  dates,  and  that  he  thus  had  full 
right  and  power  to  sue  for  and  recover  all  estates,  effects,  debts 
and  money  belonging  or  due  to  the  said  estate.  Signed  by  the 
sheriff,  certified  to  be  a  true  copy  by  the  sheriff's  clerk,  and 
authenticated  by  a  judge  of  the  court  of  session.  A  certificate 
of  the  genuineness  of  the  signatures  of  the  clerk  and  judge 
was  appended,  signed  by  the  vice  and  deputy  consul  of  the 
United  States  at  Glasgow.  The  consul's  certificate  further 
certified  that  "  the  said  act  and  warrant  is,  by  the  law  of  Scot- 
land, evidence  of  the  right  and  title  of  the  trustee  therein  named 
to  the  sequestrated  estates  therein  mentioned  wherever  situated, 
and  the  authentication  thereon  by  one  of  the  judges  of  the 
court  of  sessions  entitles  the  said  act  and  warrant  to  be  re- 
ceived in  all  courts  and  places  within  England,  Ireland  and  her 
majesty's  other  dominions  as  prima  facie  evidence  of  the  title 
of  the  trustee  without  proof  of  the  authentication  of  the  signa- 
tures or  of  the  ofiScial  character  of  the  persons  signing."  Plaint- 
iff objected  to  the  receipt  of  this  certificate  in  evidence,  on 
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the  ground  that  the  whole  record  must  be  offered  or  none,  and 
subsequently  [moved  to  stiike  it  out,  which  the  court  refused 
to  do.]  [3] 

Plaintiff  offered  in  evidence  a  letter  from  one  Murfitt,  agent 
of  defendants,  to  counsel  for  plaintiff,  tending  to  show  fraud 
practiced  upon  plaintiff  by  defendant  in  the  transaction  out  of 
which  the  claim  arose.  Objected  to  as  immaterial,  objection 
sustained  and  exception.  [2] 

Defendants  offered  in  evidence  certain  depositions  tending 
to  show  knowledge  on  the  paii;  of  the  plaintiffs  of  an  assign- 
ment under  bankruptcy  proceedings  prior  to  the  impetration  of 
the  writ  of  foreign  attachment;  objected  to  as  immaterial,  ob- 
jection overruled  and  exception.  [1] 

Plaintiffs  submitted  the  following  points,  which  were  re- 
fused : 

"  1.  It  not  having  been  shown  that  the  Scottish  Bankrupt 
Act  is  in  force  in  the  province  of  Ontario,  and  thereby  obtains 
jimsdiction  over  plaintiffs  by  reason  of  said  plaintiffs  doing  a 
portion  of  theii*  business  there,  the  verdict  must  be  for  plaint- 
iffs for  all  the  money  of  defendants  in  the  hands  of  the  gar- 
nishees, less  a  fee  to  their  attorney,  if  said  money  is  insufficient 
to  pay  plaintiffs  their  judgment.  [6] 

"  2.  The  bankrupt  law  of  a  foreign  country  cannot  operate 
a  legal  transfer  of  property  in  the  United  States  (Harrison  v. 
Sterry,  5  Cranch,  289),  and  plaintiffs  had  therefore  a  right  to 
issue  their  attachment  in  Pennsylvania,  and  the  verdict  must 
be  for  plaintiffs  for  all  the  money  of  defendants  in  the  hands 
of  the  garnishees,  less  a  fee  to  their  attorney,  if  said  money  is 
insufficient  to  pay  plaintiffs  their  judgment.  [7] 

"  8.  The  assignee  or  bankrupt  sequestrator  of  foreign  debtors 
has  no  right  to  withdraw  the  debtors'  effects  from  this  country 
until  our  own  citizens  are  satisfied  (Milne  v.  Moreton,  6  Binney, 
853 ;  approved  Warner's  Ap.,  18  W.  N.  505) ;  and  it  having 
been  established  that  plaintiffs  are  citizens  of  the  United  States, 
(Missouri  and  New  York)  the  verdict  must  be  for  the  plaint- 
iiBEs  for  all  the  money  of  defendants  in  the  hands  of  the  gar- 
nishees, less  a  fee  to  their  attorney,  if  said  money  is  insufficient 
to  pay  plaintiffs  their  judgment.  [8] 

"8i.  If  the  jury  believe  from  the  evidence  that  the  debt  of 
plaintiffs  in  judgment  Was  fraudulently  contracted  and  that 
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plaintiffs,  in  pajdng  defendants'  draft,  which  created  the  debt, 
relied  on  the  agreement  of  defendants'  agent,  Mnrfitt,  to  pro- 
tect plaintiffs  in  payment  of  defendants'  said  draft,  by  the  wool 
in  Boston  and  the  cash  in  Philadelphia,  then  the  verdict  must 
sustain  plaintiffs'  attachment  against  tlie  cash  in  Philadelphia 
in  garnishees'  hands  and  said  verdict  must  be  for  plaintiffs.  [9] 

"  4.  Under  all  the  evidence,  the  jury  must  find  for  the  plain- 
tiffs for  the  amount  of  their  judgment,  interest  and  costs,  less  a 
reasonable  counsel  fee  to  the  garnishees'  attorney.  [10] 

"  6.  Under  all  the  evidence,  the  jury  must  find  for  plaint- 
iffs." [11] 

Defendants  presented  the  following  points,  which  were 
affirmed : 

"1.  It  appearing  from  the  uncontradicted  evidence  in  this 
case  that  on  Oct.  27, 1884,  Thomas  Jackson  was  duly  appointed 
trustee  on  the  sequestrated  estate  of  Girdwood  &  Forrest, 
and  Thomas  Forrest  and  William  Wade  Sykes,  the  sole  indi- 
vidual partners  of  that  company,  as  such  partners  and  as  indi- 
viduals, under  the  laws  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  title  to  the  debt  due  from  the  said  defendants 
garnishees  to  the  said  Girdwood  &  Forrest  passed  thereby  as 
against  the  plaintiffs  here,  to  the  said  Thomas  Jackson,  trustee 
as  aforesaid,  and  your  verdict  should  be  for  the  defend- 
ants. [12] 

^^  2.  Under  all  the  evidence  in  this  case  your  verdict  should 
be  for  the  defendant."  [18] 

JSrrorB  assigned^  inter  alia^  were  (1)  in  not  rejecting  deposi- 
tions, without  quoting  them  or  the  bill  of  exceptions ;  (2)  in 
rejecting  the  letter,  quoting  it ;  (8)  in  refusing  to  strike  out 
certified  copy  of  act  and  warrant;  (6-18)  rulings  on  points, 
quoting  them. 

Senry  C.  Terry^  Owen  B.  Jenkins  with  him,  for  appel- 
lants.— As  to  territorial  extent  and  judicial  notice  of  bank- 
rupt laws :  3  Kaine's  Eq.  361 :  •  1  Cook  B.  Law,  853 ;  Le  Chev- 
alier V.  Lynch,  1  Doug.  170 ;  Bollinger  v.  Gallagher,  29  W. 
N.  89.  As  to  relevancey  of  act  and  warrant,  and  that  foreign 
bankrupt  law  cannot  transfer  property  in  the  United  States : 
Harrison  v.  Sterry.  5  Cranch,  289 ;  Milne  v.  Moreton,  6  Bin. 
353 ;  Green  v.  Van  Buskirk,  7  Wal.  139 ;  Philson  v.  Barnes. 
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60  Pa.  284;  Bank  v.  Tuttle,  17  W.  N.  415;  Act  May  8, 1855; 
Warner's  Ap.,  13  W.  N.  505.  As  to  citizenship  in  Warner's 
Ap.,  see  Jaffray  &  Co.'s  Ap.,  18  W.  N.  151. 

Harry  B.  CKll,  with  him  John  R.  Read  and  Silas  W.  Pettit^ 
for  appellees. — Refusal  to  strike  out  is  not  reviewable :  U.  S. 
Tel.  Co.  V.  Wenger,  55  Pa.  262.  The  act  and  warrant  admit- 
ted title  in  the  sequestrator.  Such  transfers  are  recognized 
by  international  comity  ;  Hibernian  Bk.  v.  Lacombe,  21  Hun, 
175 ;  Holmes  v.  Remsen,  20  Johns.  259 ;  Willitts  v.  Waite,  25 
N.  Y.  584 ;  Story,  Conf .  L.,  §  420 ;  Milne  v.  Moreton,  6  Bin. 
858 ;  Upton  v.  Hubbard,  28  Con.  274.  Although  there  be 
creditors,  other  than  domestic  creditors :  Merrick's  Est.,  5  W. 
&  S.  9 ;  Lowry  v.  HaU,  2  W.  &  S.  181 ;  Smith's  Exr.'s  Ap., 
8  Pa.  881 ;  Bentley  v.  Whittemore,  4  C.  E.  Gr.  462  ;  Moore  v. 
Bonnell,  2  Vroom,  90 ;  Sanderson  v.  Bmdford,  10  N.  H.  265 ; 
.Bagby  v.  R.  R.,  86  Pa.  291 ;  Perkins  v.  Clear  Spring  Paper 
Co.,  42  Leg.  Int.  297.  Warner's  Ap.,  18  W.  N.  505,  is  over- 
ruled in  effect  by  Bacon  v.  Home,  128  Pa.  452.  National  char- 
acter for  purposes  of  trade  depends  on  domicile :  Wildes  v. 
Parker,  8  Sumn,  593 ;  Livingston  v.  Ins.  Co.,  7  Cranch,  506 ; 
The  Indian  Chief,  8  Rob.  12;  The  Harmony,  2  Reb.  822; 
The  Venus,  8  Cranch,  258.  By  the  law  of  England,  such 
creditor,  if  given  priority  would  be  a  trustee  for  the  sequestra- 
tor: Hunter  v.  Potts,  4  T.  R.  182;  Sill  v.  Worswick,  1  H. 
BL  665 ;  Phillips  v.  Hunter,  2  H.  Bl.  402. 

Opinion  by  Mb.  Justice  McCollum,  July  18, 1892. 

The  debt  for  the  collection  of  which  the  writ  of  foreign  at- 
tachment was  issued  was  contracted  in  a  foreign  country. 
Long  and  Bisby,  who  are  the  plaintiffs  in  the  attachment  and 
the  appellants  here,  are,  and  since  1863  have  been,  domiciled 
at  Hamilton  in  Canada  and  engaged  in  business  there;  the 
defendants  in  the  attachment  are  citizens  of  Scotland  and 
members  of  the  firm  of  Girdwood  &  Forrest,  wool  brokers  at 
Glasgow,  which  is  indebted  to  the  plaintiffs  in  the  sum  of 
11,798.8$ ;  McCallum,  Crease  &  Sloan  who  are  the  garnishees 
in  the  attachment  and  the  appellees  in  this  issue  are  citizens 
of  Pennsylvania,  doing  business  in  Philadelphia  and  indebted 
to  the  firm  of  Girdwood  &  Forrest  in  the  sum  of  1(2,882.44. 
On  the  eleventh  of  October  1884  proceedings  were  instituted 
Vol.  cl— 27 
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under  the  bankrupt  laws  of  Scotland  for  the  sequestration  of 
the  estates  of  the  firm  of  Girdwood  &  Forrest  and  of  the  several 
members  thereof  for  the  benefit  of  their  ci-editors,  and  on  the 
twenty-seventh  of  that  month  Thomas  Jackson  was  confirmed 
as  trustee  of  said  estates  with  full  right  and  power  to  sue  for 
and  recover  the  same  wherever  situated,  for  the  purposes  of 
the  trust.  Subsequent  to  these  proceedings  and  with  notice 
of  them,  Long  and  Bisby  came  to  Pennsylvania,  issued  a  writ 
of  foreign  attachment  against  Girdwood  &  Forrest  and  sum- 
moned McCallum,  Crease  &  Sloan  as  garnishees. 

The  question  presented  by  the  facts  above  stated  is  whether 
the  Canadian  creditors  of  the  firm  of  Girdwood  &  Forrest  can 
by  process  of  attachment  in  Pennsylvania  acquire  a  preference 
over  other  creditors  of  that  firm  who  reside  in  Scotland  or  else- 
where within  the  British  Dominions,  when  the  effects  of  the  firm 
have  been  duly  transferred  under  the  laws  of  Scotland  to  a 
trustee  for  the  benefit  of  all  its  creditors.  Harrison  v.  Sterry 
et  al.,  5  Cranch,  289 ;  Green  v.  Van  Buskirk,  7  Wallace,  189, 
and  Warner's  Appeal,  18  W.  N.  505,  are  cited  by  the  appel- 
lants to  sustain  their  contention  for  a  preference,  but  these 
cases  are  not  in  point.  In  Harrison  v.  Steinry  et  al.,  the  at- 
tachments were  prior  to  the  assignment.  In  Green  v.  Van 
Buskirk  the  main  question  was  whether  the  judgment  of  an 
Illinois  court  in  an  attachment  proceeding  should  have  the 
same  effect  in  New  York  on  the  title  to  the  property  attached 
as  in  the  state  in  which  it  was  rendered,  and  it  was  held  that 
the  judgment  of  a  New  York  court  which  denied  to  the  Illinois 
judgment  this  effect  was  erroneous.  The  contest  was  between 
the  holders  of  a  chattel  mortgage  and  an  attaching  creditor  of 
the  mortgagor.  Bates,  who  resided  in  Troy,  New  York,  was 
the  owner  of  certain  iron  safes  in  Chicago,  Illinois,  and  to 
secure  his  indebtedness  to  Van  Buskirk  and  others  executed 
and  delivered  to  them  a  chattel  mortgage  on  the  safes.  Two 
days  after  the  execution  and  delivery  of  this  mortgage,  Green, 
who  was  also  a  creditor  of  Bates  and  a  citizen  of  New  York, 
instituted  attachment  proceedings  in  Illinois  by  virtue  of  which 
the  safes  were  levied  upon  and  subsequently  sold  in  satisfaction 
of  his  debt.  At  the  time  this  attachment  was  issued  the  mort- 
gage had  not  been  recorded  in  Illinois,  possession  of  the  safes 
had  not  been  delivered  under  it,  and  Green  did  not  know  of 
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its  existence.  By  the  laws  of  Illinois  the  mortgage  was  of  no 
validity  against  the  rights  and  interests  of  third  persons,  and 
the  attaching  creditor  was  on  the  footing  of  a  purchaser.  The 
proceedings  were  regular  and  under  these  laws  a  justification 
of  the  creditor  in  the  seizui*e  and  sale  of  the  property.  In  a 
suit  brought  by  the  mortgagees  against  the  attaching  creditor 
in  a  New  York  court,  for  taking  and  converting  the  sales,  it 
was  adjudged  on  appeal  to  the  supreme  court  of  the  United 
States  that  the  attachment  proceedings  in  Illinois  constituted 
a  valid  defence.  The  points  covered  by  the  judgment  were 
that  a  state  has  the  light  to  regulate  the  transfer  of  personal 
property  situate  within  its  limits  and  to  subject  the  same  to 
process  and  execution  in  its  own  way  by  its  own  laws,  and 
that  the  decrees  of  its  coui'ts  in  conformity  with  these  laws 
are  conclusive  in  other  jurisdictions.  In  Warner's  Appeal 
the  attaching  creditors  at  the  time  of  issuing  their  attachment 
had  no  actual  knowledge  of  the  assignment  and  were  there- 
fore held  to  be  within  the  protection  of  the  proviso  to  the  first 
section  of  the  Act  of  May  8,  1855,  P.  L.  415.  It  does  not 
appear  in  the  report  of  the  case  that  they  wei*e  citizens  of  the 
state  in  which  the  assignment  was  made  and  the  question  of 
comity  between  the  states  was  not  raised  or  considered.  But 
in  Bacon  v.  Hurne,  123  Pa.  452,  it  was  distinctly  held  by  this 
court  that  a  resident  of  a  foreign  state,  in  which  an  assignment 
was  made  by  a  debtor  for  the  benefit  of  his  creditors,  could  not 
come  into  Pennsylvania  and  seize  property  of  the  assignor  in 
a  suit  in  foreign  attachment.  It  was  stated  in  the  case  last 
cited  that  the  manifest  object  of  the  Act  of  1855  was  to  pro- 
.  tect  our  own  citizens,  and  it  was  plainly  intimated  that  none 
but  Pennsylvania  creditors  can  invoke  its  protection.  It  mat- 
ters not  whether  the  attaching  creditor  is  a  resident  of  the 
state  in  which  the  assignment  is  made  or  of  another  state 
foreign  to  this  jurisdiction.  If  he  is  a  citizen  of  a  foreign  state 
he  can  receive  no  aid  here  in  an  effort  to  obtain  a  preference 
in  disregard  of  the  assignment :  Lowry  v.  Hall,  2  W.  &  S. 
181 ;  MeiTick's  Estate,  5  W.  &  S.  9,  and  Bacon  v.  Home,  supra. 
This  rule  rests  on  comity  between  the  states,  and  the  only 
exception  to  it  is  in  favor  of  our  own  citizens. 

The  proceedings  in  Scotland  for  the  sequestration  of  the 
estates  of  Girdwood  &  Forrest  were  founded  on  the  petition  of 
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the  members  of  the  firm  and  are  operative  against  all  its  credi- 
tors residing  there.  We  are  now  asked  by  creditors  having 
their  domicile  in  another  part  of  the  British  dominions  to  dis- 
regard these  proceedings  and  allow  them  a  preference  upon  the 
firm  effects  in  Pennsylvania.  This  we  cannot  do  without  an 
abandonment  of  our  well  settled  policy  in  such  cases — a  policy 
founded  in  comity  and  promotive  of  justice. 

We  have  considered  this  case  on  the  undisputed  testimony 
which  shows  the  facts  as  we  have  stated  them,  and  we  have 
allowed  to  the  certified  copy  of  the  act  and  warrant  appointr 
ing  Thomas  Jackson  sequestrator,  which  was  admitted  in  evi- 
dence under  the  agreement  of  the  parties,  the  effect  which  on 
its  face  belongs  to  it.  It  was  not  error  to  refuse  to  strike  out 
evidence  so  admitted. 

The  appellants  have  reduced  their  claim  against  Girdwood 
&  Forrest  to  judgment,  and  are  seeking  to  obtain  satisfac- 
tion of  it  out  of  property  which  they  allege  belongs  to  tlie 
defendants  therein.  The  appellees  admit  that  prior  to  Octo- 
ber 11, 1884,  they  were  indebted  to  Girdwood  &  Forrest  and 
that  they  have  not  paid  the  debt,  but  they  aver  that  by  virtue 
of  the  proceedings  in  bankruptcy  under  the  laws  of  Scotland 
Thomas  Jackson,  the  trustee,  has  a  right  to  receive  it  which  is 
superior  to  the  claim  of  the  appellants  under  their  attachment 
In  the  issue  thus  made  the  question  is  whether  the  debt  at- 
tached belongs  to  Girdwood  &  Fonest  or  to  the  trustee  for  the 
benefit  of  their  creditors.  The  evidence  relating  to  an  alleged 
fraud  upon  the  appellants  can  have  no  influence  in  the  deter- 
mination of  it. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 

Bennett  v.  Biddle,  Appellant. 

[Marked  to  be  reported.] 

Way--Adver9e  user — Concurrent  use. 

Whether  the  use  of  a  way  has  been  open  and  adverae  for  twenty-one 
years  is  a  question  for  the  jury,  although  concurrently  used  by  the  owner 
of  the  servient  tenement:  Bennett  v.  Biddle,  140  Pa.  396. 

Admiasione  cfpredeceeear  in  title — Evidence, 

An  admission  of  a  predecessor  in  title  during  his  ownership  that  he  had 
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no  rig^t  to  close  a  way  is  competent  evidence  against  a  sabseqnent  ownet 
of  the  seirient  tenement. 

WiVvl  obstruction — Notice — EHdence — Damages. 

A  conversation  occurring  before  the  obstruction  of  a  way,  between  the 
owner  of  the  servient  tenement  and  her  lessee  in  which  the  lessee  ex- 
pressed his  opinion,  in  answer  to  her  inquiry,  that  the  way  could  not  be 
closed,  is  competent  evidence  upon  the  question  of  damages,  although 
not  competent  upon  the  character  of  the  way. 

Excessive  verdict — Judicial  discretion — Review — Practice, 
If  in  the  opinion  of  tijp  trial  judge  a  verdict  for  plaintiff  in  trespass  is 
excessive  considering  only  the  damages  suffered  up  to  the  time  of  the  im- 
petration  of  the  writ,  he  may  in  his  discretion  permit  it  to  stand  by  impos- 
ing terms  on  the  plaintiff  to  file  a  release  of  all  damages  up  to  the  date 
of  the  verdict;  and  the  Supreme  Court  will  not  reverse  unless  satisfied 
that  injustice  has  been  done. 

Argued  Feb.  9, 1892.  Appeal,  No.  176,  July  T.,  1891,  by 
defendant  from  judgment  of  C.  P.  Chester  Co.,  Oct  T.,  1889, 
No.  19,  on  verdict  for  plaintiff.  Before  Paxson,  C.  J.,  Stbr- 
KBTT,  Gbbek,  Williams,  McCollum,  Mttchbll  and  Hby- 
DBICK,  JJ. 

Trespass  for  obstruction  to  way.     Writ  issued  Aug.  27, 1889. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

On  the  trial  before  Waddbll,  P.  J.,  plaintiff  offered  George 
Temple,  a  former  owner  of  defendant's  property,  as  a  witness, 
who  testified,  under  objection  and  exception,  that  he  bought 
the  property  from  Henry  Hulme.  When  he  was  negotiating 
for  the  farm,  witness's  father  objected  to  buying  the  place  on 
account  of  the  lane  being  there.  "  Q.  What  was  said  ?  A.  Mr. 
Hulme  said  that  he  thought  it  could  be  closed,  and  my  father 
went  on  and  told  him  that  he  had  known  it  ever  since  he 
could  remember,  and  he  knew  it  could  not  be  closed.  Q.  What 
did  Hulme  say  then  ?  A.  He  gave  in  and  said  he  thought  it 
could  not."  [1] 

Plaintiff  also  offered  to  prove  by  Eli  Pennell,  defendant's 
lessee,  ^^  that  defendant  was  on  this  lane  and  wanted  to  know 
of  witness,  whether  it  could  be  closed  up  and  he  said  in  his 
judgment  it  could  not."  [2]     Objected  to.     Admitted. 

The  court  refused  a  request  for  binding  instructions  for  de- 
fendant, [8]  refused  another  point  quoted  in  the  opinion  of 
the  Supreme  Court,  and  charged  as  follows,  inter  alia : 

^^  As  we  have  said,  so  far  back  as  1829  we  find  these  farms 
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occupied  by  two  brothers.  The  road  was  then  through  the 
property.  Did  they  put  it  there  ?  And  if  so,  did  they  put  it 
there  for  their  mutual  convenience  ?  The  defendant  asks  you 
to  infer  this  was  the  origin  of  the  road,  and  the  cause  of  it, 
because  the  owners  were  brothers.  [5]  ....  If,  however, 
you  are  unable  to  find  from  the  evidence  how  the  enjoyment 
of  such  a  use  began,  it  is  presumed  to  have  been  in  pursu- 
ance of  a  grant.  [6]  ....  In  order  to  avoid  the  presumption 
of  a  grant  the  owner  of  the  land  must  prove  to  the  satisfaction 
of  the  jury  that  the  use  originated  under  some  license,  indul- 
gence or  special  contract,  inconsistent  with  the  claim  of 
right."  [7] 

Verdict  for  plaintiff  for  $168,  May  13,  1891.  On  motion 
for  new  trial,  the  court  held  that  the  verdict  was  excessive, 
that  damages  must  have  been  computed  to  date  of  verdict  in 
place  of  date  of  suit,  but  allowed  it  to  stand  on  condition  that 
plaintiff  would  release  further  damages  up  to  that  time.  This 
was  done  and  judgment  entered  accordingly,  whereupon  de- 
fendant appealed. 

.Errors  asngned  were  (1,  2)  rulings  on  the  evidence,  quoting 
the  offers  but  not  the  evidence  or  bills  of  exception  ;  (8,  4)  re- 
fusal of  points,  quoting  them ;  (5-7)  portions  of  charge  as 
above,  quoting  them ;  and  (8)  entering  judgment  for  $168  for 
damages  as  the  amount  assumed  to  be  suffei'ed  mainly  since 
suit  brought,  without  allowing  defendant  to  disprove  it. 

U,  Spencer  Miller  and  William  T.  Barber^  for  appellant. — 
Where  the  evidence  on  the  nature  of  the  user  is  unambiguous, 
binding  instruction  should  be  given :  Com.  v.  R.  R.,  135  Pa. 
256,  274.  Where  a  user  begins  in  comity  no  adverse  right  will 
be  acquired  by  its  continuance  after  the  intervention  of  a 
stranger :  Washburn,  Easements,  86 ;  Smith  v.  Miller,  11  Gray 
145 ;  Taylor  v.  Gerrish,  59  N.  H.  569.  Without  positive  acts 
tending  to  give  notice :  Susquehanna  Coal  Co.  v.  Quick,  61  Pa. 
328.  A  grant  is  not  presumed  where  there  is  evidence  to  ex- 
plain how  the  use  began :  Garrett  v.  Jackson,  20  Pa.  831 ; 
Pierce  v.  Cloud,  42  Pa.  102 ;  or  the  circumstances  are  consist- 
ent with  the  non-existence  of  a  grant:  Ricard  v.  Williams,  7 
Wheat.  59 ;  or  with  the  title:  Arnold  v.  Stevens,  24  Pick.  106, 
110.    Adverse  user  presupposes  some  agreement:  Cooper  v. 
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Smith,  9  S.  &  R.  26 ;  Washburn,  Easements,  ♦67 ;  Haverstick  v. 
Sipe,  88  Pa.  868,  871.  If  the  user  is  reciprocal  neither  is  ad- 
verse. 

The  dangers  of  undiscriminating  admissions  by  predecessors 
in  title  are  pointed  out  in  Gibblehouse  v.  Strong,  8  Rawle,  487. 
A  surrender  of  opinion  on  a  question  of  law,  as  in  Hulme's 
case,  is  too  intangible  a  declaration  to  come  within  the  doc- 
trine. Pennell's  assei*tion,  which  was  not  evidence,  must  have 
influenced  the  jury. 

The  4th  point  should  have  been  affirmed.  To  mature  a 
right  the  user  must  in&inge  upon  the  enjoyment  of  the  property- 
owner  so  as  to  bring  it  home  to  his  mind.  It  must  cause 
damage :  Washburn,  Easements,  151 ;  Manion  v.  Creigh,  87 
Conn.  462;  likely  to  produce  resistance:  Washburn,  Ease- 
ments, 155  ;  Donnell  v.  Clark,  19  Me.  174, 188. 

The  court  in  the  charge  presents  as  a  crucial  test  the  point 
whether  the  mere  physical  marking  of  the  track  had  occurred 
after  the  division  upon  the  father's  death ;  until  the  subdivision 
of  the  entire  property,  there  could  be  no  origin  of  the  user  in 
the  legal  sense,  i.  e.,  as  applied  to  foreign  premises.  The  court 
also  overstates  the  burden  of  proof. 

The  couit  below  holds  the  damages  excessive,  and  yet  as- 
sesses damages  through  a  period  subsequent  to  that  involved 
in  this  issue  without  giving  defendant  an  opportunity  to  be 
heard  as  to  those  damages. 

Thomas  S.  Butler  and  William  8.  Windle,  with  them  Fi7- 
liam  BtUler^  Jr.,  for  appellee. — Whether  the  user  was  adverse 
was  a  question  for  the  jury:  Bennett  v.  Biddle,  140  Pa. 
404 ;  SteflFy  v.  Carpenter,  87  Pa.  44.  The  burden  of  proving 
a  special  contract  inconsistent  with  a  claim  of  right  is  on  the 
land-owner :  Garrett  v.  Jackson,  20  Pa.  885-6.  The  fact  that 
the  way  was  over  both  properties,  the  owners,  brothers,  and 
that  each  used  the  way  over  the  land  of  the  other,  does  not, 
as  matter  of  law,  negative  the  conclusion  that  the  user  was 
under  claim  of  right.  Adverse  user  is  not  necessarily  exclu- 
sive of  the  user  of  the  owner:  Wanger  v.  Hippie,  11  Cent.  R. 
776.  As  to  adverse  user  of  common  way,  and  burden  of  proof, 
see  especially  Washburn,  Easements,  p.  162,  citing  Barnes  v. 
Haynes,  18  Gray,  188.    Actual  damage  need  not  be  sho\vn, 
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provided  there  is  an  invasion  of  rights :  Washburn,  Easements, 
p.  156.  In  Smith  v.  Miller,  11  Gray,  145,  it  was  admitted  the 
user  began  by  permission.  In  Garrett  v.  Jackson,  20  Pa.  831, 
there  was  evidence  to  that  effect,  but  that  question  was  left  to 
the  jury.     That  case  is  on  aU  fours  with  our  case. 

If  the  jury  believe  the  user  was  adverse,  the  right  was  com- 
plete by  analogy  to  the  statute  of  limitations:  Okeson  v. 
Patterson,  29  Pa.  22. 

Declarations  of  a  party  as  well  as  the  understanding  of  his 
neighbors,  are  competent  evidence  to  show  the  nature  of  the 
claim  and  possession :  Kennedy  v.  Wible,  11  Atl.  Rep.  98. 
Hulme's  declarations  were  against  interest  and  tended  to  show 
a  use  without  any  mutual  arrangement.  Want  of  knowledge 
by  one  of  the  parties  tends  at  least  to  disaffirm  the  existence 
of  any  arrangement. 

Opinion  by  Mr.  Justice  Williams,  July  18, 1892. 

This  case  turns  upon  a  single  question  of  fact.  The  parties 
own  adjoining  farms  which  in  1826  came  into  the  possession  and 
ownei-sliip  of  two  brothers,  John  Bennett  and  Thomas  Bennett 
John  lived  on  his  farm  till  his  death  in  1882  and  his  son,  the 
plaintiff,  succeeded  him.  Thomas  died  in  1842.  On  the  set- 
tlement of  his  estate  his  farm  became  the  property  of  T.  Ei- 
wood  Bennett  his  son,  who  in  1855  sold  it  to  Abram  Huey. 
The  defendant  bought  it  in  1876.  From  1826  to  1855,  a  period 
of  twenty-nine  yeai's,  both  farms  were  owned  by  the  Bennetts. 
During  the  next  thirty-four  years  the  defendant's  farm  has 
been  owned  outside  the  Bennett  family.  Tlie  eastern  bound- 
ary of  the  John  Bennett  farm  is  a  public  highway.  The 
Thomas  Bennett  farm  extends  to  and  is  bounded  on  the  west 
by  another  highway.  Extending  from  one  of  these  highways 
to  the  other  in  a  straight  line,  passing  nearly  through  the  centre 
of  each  farm,  and  making  a  means  of  direct  communication  be- 
tween the  farm  buildings  on  both,  is  a  lane  or  way  that  has 
been  in  use  since  1826.  The  defendant  obstructed  this  way 
on  her  side  of  the  line  between  the  farms,  in  1889,  and  the 
plaintiff  brought  this  action  to  test  her  right  to  maintain  the 
obstruction.  He  alleges  that  he  and  his  father,  under  whom 
he  claims,  have  acquired  a  right  to  use  the  way  by  an  original 
grant  or  by  adverse  user  which  presumes  a  grant.     The  defend* 
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anij  maintaiDs  on  the  other  hand  that  the  use  of  the  lane  began, 
and  has  been  continued,  as  a  matter  of  mutual  accommodation 
to  the  occupants  of  the  respective  farms,  and  has  always  been 
casual  and  permissive. 

This  presents  the  question  of  fact  on  which  the  case  depends, 
viz. :  What  is  the  character  of  this  way  ?  Has  its  use  been 
peimissive  or  adverse  ?  Upon  the  first  trial  of  this  case  in  the 
court  below  the  learned  judge  held  that,  although  the  use  of 
the  way  may  have  originated  in  the  intimate  relation  of  the 
brothers  Bennett  so  that  as  between  themselves  no  rights  were 
acquired  by  the  user ;  yet  the  sale  of  one  of  the  farms  to  a 
stranger  operated,  as  matter  of  law,  to  dissolve  the  previously 
existing  relations ;  so  that  if  the  plaintiff  and  his  father  there- 
after "  used,  occupied  and  enjoyed  the  way  openly  and  notori- 
ously, such  an  occupation,  without  opposition  on  the  part  of 
Mr.  Huey  and  those  who  succeeded  him  in  title,  was  in  our 
opinion  adverse."  We  held  that  a  change  in  the  ownership  of 
these  farms  did  not  necessarily  work  a  change  in  the  relations 
between  their  occupants,  nor  convert  a  use  that  had  previously 
been  permissive,  because  mutually  advantageous,  into  an  ad- 
verse and  hostile  use.  Whether  such  a  change  had  taken  place 
at  any  time  in  the  attitude  of  the  respective  owners  was  a 
question  of  fact  to  be  determined  by  the  jury  upon  the  evidence, 
not  a  question  of  law  to  be  determined  by  the  court  upon  an 
inspection  of  the  title  papers :  Bennett  v.  Biddle,  140  Pa.  896. 

Upon  the  last  trial  the  court  below  submitted  the  question 
to  the  jury  and  it  has  been  decided  in  favor  of  the  plaintiff. 
The  jury  have  found  as  a  matter  of  fact  that  the  occupancy  by 
the  plaintiff  and  his  father,  of  this  way,  has  been  adverse  as 
well  as  open  io}^  a  period  of  twenty-one  years  or  more.  If 
this  conclusion  was  reached  upon  competent  evidence  and  un- 
der proper  instructions  it  should  not  be  disturbed. 

The  first  assignment  of  error  is  not  sustained.  The  declara- 
tions of  Hulme,  a  predecessor  of  the  defendant  in  title,  though 
not  very  strong,  were  competent  evidence. 

The  statement  of  Pennell  made  to  the  defendant  that  in  his 
opinion  the  way  could  not  be  lawfully  closed  by  her  may  not 
be  competent  upon  the  main  question  of  the  character  of  the 
way.  Pennell  was  a  competent  witness  and  his  knowledge  of 
any  pertinent  fact  should  have  been  shown  by  him  as  a  witness; 
but  upon  the  question  of  damages  it  was  competent.     It  show- 
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ed  that  the  defendant's  attention  was  upon  the  subject,  and 
that  one  to  whom  she  applied  for  an  opinion,  because  of  his 
knowledge  of  the  facts,  had  advised  her  against  obstructing 
the  way.  She  did  it  therefore  not  in  ignorance  of  the  situation, 
but  with  full  knowledge.  The  evidence  showed  her  investiga- 
tion and  its  results.  The  second  assignment  is  therefore  not 
sustained. 

The  remaining  assignments  tottnd  including  the  seventh  raise 
another  question  that  may  be  best  stated  in  the  language  of 
the  defendant's  fourth  point :  ^^  If  the  jury  find  that  the  tract 
in  question  upon  which  the  plaintiff  claims  a  right  of  way  has 
been  needed  for  the  convenience  of  the  defendant  and  those 
who  occupied  the  farm  before  her,  and  that  the  concurrent  use 
of  the  track  by  the  occupants  of  the  plaintiffs  farm  did  ^ot  in- 
terfere with  such  use  or  otherwise  with  the  enjoyment  of  de- 
fendant's farm,  their  verdict  must  be  for  defendant."  The 
trouble  with  this  proposition  is  that  it  leaves  out  of  view  the 
character  of  the  concurrent  use.  The  use  might  be  concuiTent 
and  the  way  might  be  needed  by  the  defendant,  but  if  the 
plaintiff  entered  upon  it  under  a  claim  of  right  to  use  it,  and 
did,  in  opposition  to  the  wiU  or  without  the  consent  of  the  de- 
fendant and  her  predecessors  in  title,  continue  in  such  hostile 
use  for  the  requisite  period,  a  title  would  be  acquired  which 
the  law  would  protect.  It  was  not  error  therefore  to  decline 
to  give  the  instruction  asked. 

The  eighth  assignment  raises  a  question  of  regularity  in  the 
exeiH3ise  of  judicial  discretion.  The  verdict  in  favor  of  the 
plaintiff  was  for  the  sum  of  one  hundred  and  fifty-eight  dollars 
damages.  Whether  this  should  be  set  aside  as  excessive  was  a 
question  for  the  trial  judge.  He  solved  thejquestion  in  a  way 
that  is  unusual.  He  said  in  substance  ^^  this  verdict  is  too  large 
for  the  time  covered  by  the  plaintiff's  claim ;  but  if  the  plaint- 
iff will  release  the  damages  accruing  by  reason  of  the  obstruc- 
tion complained  of,  for  the  time  elapsing  between  the  bringing 
of  suit  and  the  date  of  the  verdict,  nearly  two  years,  we  will 
leave  it  to  stand  as  reasonable  for  the  time  so  covered  by  it." 
We  are  not  disposed  to  interfere  with  thi^  order  because  we 
are  not  satisfied  that  any  positive  injustice  has  been  done  by  it, 
and  because  it  is  fairly  a  subject  of  discretion. 

The  eighth  assignment  is  therefore  overruled  and  the  judg- 
ment affirmed. 
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Kennedy  et  al.  v.  Erdman  et  al.,  Appellants. 

[Marked  to  be  reported.] 

Treapass—Pynitive  damages^Statement—Averment  of  malice. 
To  support  a  verdict  for  punitive  damages  in  ti*espas8,  the  plaintiff^a 
statement  need  not  aver  wantonness,  malice,  or  ill-will  specifically,  where 
it  avers  that  the  defendant  tore  down,  demolished   and  canded  away 
plaintiff's  fence  and  trampled  down  and  destroyed  growing  crops. 

Declarations  of  predecessor  in  title — Mitigation  of  damages. 
Where  plaintifif's  evidence,  practically  undisputed,  showed  that  the 
trespass  consisted  of  tearing  down  a  fence  which  had  existed  for  half  a 
century,  with  open,  peaceable  and  exclusive  possession  and  cultivation  of 
the  land  up  to  the  fence,  and  that  defendant  was  remonstrated  with  prior 
to  taking  down  the  fence  and  yet  pi-oceeded  to  do  so  with  a  strong  hand, 
loose  convei*3ations,  known  to  plaintiff  before  he  got  title,  occumng  some 
twenty  years  before  between  defendant  and  plaintiff's  predecessor  in  tide, 
to  the  efifect  that  the  fence  was  to  be  moved  to  a  compromise  line,  being 
insufficient  to  establish  the  line  and  inadmissible  for  that  purpose,  are  also 
inadmissible  in  mitigation  of  damages. 

Punitive  damages  — Declarations  of  defendant. 

Declarations  of  defendant,  after  being  remonstrated  with  by  plaintiff, 
that  he  was  determined  to  tear  down  the  fence  between  plaintiff  and  de- 
fendant, are  admissible  to  show  malice  and  ill-will,  and  that  the  trespass 
was  wanton  and  aggravated,  for  the  purpose  of  enhancing  the  damages. 

Process — New  party — D^ect  cured  by  appearance, 
IiTegularity  of  process  in  bringing  in  a  new  party,  by  service  of  certified 
copy  of  amendment  of  i*ecord,  is  cured  by  appearance  and  plea. 

Assignments  of  error — Reciting  evidence — Practice, 

An  assignment  of  error  to  the  admission  of  evidence  must  recite  the 
evidence ;  and  this  rule  applies  to  a  case  where  the  offer  of  evidence  re- 
cites the  evidence  proposed  to  be  given. 

Argued  May  17, 1892.  Appeal,  No.  120,  Jan.  T.,  1892,  by 
defendants,  from  judgment  of  C.  P.  York  Co.,  Oct.  T.,  1889, 
Nor  26,  on  verdict  for  plaintiffs.  Before  Paxson,  C.  J., 
Stebrett,  Williams,  McCollum  and  Heydbick,  J  J. 

Trespass  for  tearing  down  line  fence. 

Plaintiff's  statement  contained  three  counts,  the  first  and 
second  for  obsti'ucting  an  alleged  right  of  way.  The  third 
was  as  follows:' ^^ And  the  plaintiff  further  states  and  avers 
that  heretofore,  to  wit  on  the  day  and  year  aforesaid  and  on 
divers  others  days  and  times  between  that  day  and  the  day  of 
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the  commencement  of  this  suit,  he  the  said  defendant,  with 
force  and  arms,  etc.,  wrongfully  and  unlawfully  broke  and  en- 
tered into  the  said  messuage,  tenement  and  tract  of  land  of  said 
plaintiff,  and  tore  down,  pulled  up,  demolished,  removed  and 
carried  away  a  large  number,  to  wit,  about  one  thousand  panels 
of  post  and  rail  fence,  and  about  one  thousand  panels  of  woim 
fence  of  the  said  plaintiff  there  situate  and  with  their  feet  and 
those  of  their  hoi'ses,  mules  and  cattle,  trampled  down  and 
destroyed  the  grain,  grass  and  corn  of  said  plaintiff  thei*e  grow- 
ing, to  the  damage  of  said  plaintiff,  five  bundled  dollars,  and 
therefore  he  brings  suit."  Defendants  pleaded  not  guilty, 
and,  after  the  amendment  stated  in  the  opinion  of  the  Su- 
preme Court,  David  Baughman  pleaded  not  guilty. 

Offers  of  evidence  were  made  as  follows,  on  the  trial  be- 
fore Latimer,  P.  J.: 

Plaintiff's  counsel  proposes  to  prove  by  a  witness  that  he 
heard  Mr.  Daniel  Geiselman  ask  Erdman  and  Baughman,  or 
Erdman  in  Baughman 's  hearing  and  presence,  what  they  were 
doing  there,  and  that  Erdman  said  they  were  going  to  tear 
down  this  fence  ;  and  Mr.  Geiselman  asked  them  by  what  au- 
thority, and  Erdman  answered  by  his  own  authority;  that 
they  were  remonstrated  with  by  both  Kennedy  and  Geiselman, 
an  adjoining  land  owner,  and  that  Erdman  said,  in  the  pre- 
sence of  Baughman,  that  he  was  determined  to  do  it.  For 
the  purpose  of  showing  malice  and  ill-will  on  the  part  of  the 
defendants  ;  that  the  trespass  was  wnnton  and  aggravated;  for 
the  purpose  of  encliancing  the  damages. 

Objected  to,  that  it  is  not  evidence  for  the  purpose  offered ; 
that  it  is  not  evidence  under  the  plaintiff's  statement,  there 
being  no  allegation  of  wantonness,  malice  or  ill-will,  which 
are  substantive  grounds  for  damages;  what  Geiselman,  the 
witness,  said  to  Erdman  is  not  evidence  for  any  purpose ;  that 
it  is  an  attempt  to  introduce  new  parties  and  a  new  claim  of 
right  to  this  alley  by  other  adjoining  land  ownera. 

The  Court :  I  have  some  doubt  about  the  admissibility  of 
the  offer,  but  I  will  admit  it.     Exception.  [2] 

The  witness  on  the  stand,  Daniel  Kennedy,  testified  yester- 
day that  Karl  Erdman  and  David  Baughman;  the  defendants, 
threw  rails  over  on  his  corn.  We  have  examined  him  with  ref- 
erence to  whether  or  not  the  cows  had  been  in  his  com  prioi 
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to  the  removal  of  this  fence.  We  now  propose  to  ask  him, 
on  this  cross-examination,  whether  or  not,  prior  to  removal  of 
this  fence  in  1889,  Edward  Parr's  heifer  was  not  in  his  corn 
on  a  Sunday,  and  whether  or  not  he,  the  plaintiff,  and  one 
William  Grove,  did  not,  together  with  other  people,  put  her 
out.  For  the  purpose  of  contradicting  the  plaintiff,  if  he  de- 
nies it,  laying  the  ground  of  contradiction,  and  in  mitigation 
of  damages. 

Objected  to  as  irrelevant  and  not  proper  cross-examination  ; 
not  legal  evidence  for  the  purpose  offered,*  and  not  evidence 
for  the  purpose  of  contradicting.  OflFer  rejected  and  excep- 
tion. [8] 

The  defendant  proposes  to  prove  by  Franklin  Zinn,  the  wit- 
ness on  the  stand,  and  others,  that  about  1870  he  was  living  on 
the  property  of  the  plaintiff,  which  was  then  owned  by  his 
father,  George  Zinn.  That  his  father,  George  Zinn,  procured 
Jesse  D.  Keller,  a  surveyor  of  the  neighborhood,  to  come  there 
and  make  a  survey  of  the  property  now  claimed  by  the  plaint- 
iff. That  the  witness  was  one  of  the  chain  carriers  at  that 
survey.  That  they  started  to  survey  at  the  line  between  Parr 
and  Geo.  Zinn,  and  ran  down  to  the  pike  south  to  the  lane  in 
controversy.  That  they  ran  this  line  twice  and  drove  a  stake, 
which  was  about  18  inches  or  2  feet  inside  of  the  fence  on  the 
propei-ty  now  claimed  by  Kennedy.  That  his  father,  Geo.  Zinn, 
said  to  Mr.  Keller,  the  surveyor,  is  this  a  straight  line  ? — (re- 
ferring to  the  line  along  the  lane)  and  Mr.  Keller,  after  ex- 
amination, said  it  was.  That  his  father  then  looked  out  along 
the  line  and  shook  his  head,  and  with  an  oath  said,  ^^  It  is  an 
awful  crooked  one,"  or  words  to  that  effect.  That  Karl  Erd- 
man,  the  defendant,  was  present.  Erdman  then  said  to  George 
Zinn,  "  This  fence  (referring  to  the  fence  along  the  property 
now  claimed  by  Kennedy)  is  not  on  the  line."  That  his  father 
turned  around  and  said  to  Erdman,  **  Well,  shall  I  set  her  in  ?  " 
Mr.  Erdman  said  no,  not  now  but  when  we  make  a  new  fence, 
then  put  it  bsick  on  the  line,  or  woids  to  that  effect.  To  be 
followed  by  evidence  that  the  plaintiff,  Daniel  Kennedy,  had 
full  notice  of  this  prior  to  his  purchase  of  his  property.  And 
to  be  followed  further  that  removal  of  the  fence  by  the  defend- 
ant was  in  pursuance  of  this  ari-angement.  For  the  purpose  of 
sustaining  the  defendant's  plea  of  not  guilty,  and  showing  a 
right  to  removal  of  fence  in  controveray. 
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Objected  to  as  irrelevant,  not  legal  evidence  for  the  purpose. 
Offer  overruled,  exception.  [4] 

The  defendant  now  proposes  to  prove  the  facts  stated  in  the 
last  preceding  offer,  that  in  connection  therewith  Jesse  D. 
Keller,  the  surveyor,  mentioned  in  the  last  offer,  did  run  a  line 
along  this  lane  back  as  far  as  the  rear  of  the  property  claimed 
by  the  plaintiff,  and  that  line  fell  north  of  all  the  fence  torn 
down  by  the  defendant.  That,  when  the  surveyor  and  the  chain 
carriers  reached  the  rear  end  of  the  property  now  claimed  by 
the  plaintiff,  he  sent  John  M.  Zinn,  who  was  one  of  the  chain 
carriers,  to  the  eastern  end  of  the  line  at  the  pike,  and  had  di- 
rected him  to  set  stakes  over  there  to  the  western  end  of  the 
property  claimed  by  the  plaintiff,  where  the  surveyor  then  was. 
That  Geo.  Zinn  looked  through  the  instrument  and  sighted  the 
poles,  and  that  the  fence  torn  down  by  the  plaintiff  fell  south 
of  that  line.  That  at  that  point  at  the  western  end  of  the  prop- 
erty now  claimed  by  the  plaintiff,  Geo.  Zinn  again  said  to  sur- 
veyor Keller,  "  Does  it  call  for  a  straight  line  ? "  That  the 
parties,  the  surveyor,  Keller,  Geo.  Zinn  and  John  M.  Zinn,  the 
chain  carrier,  went  back  to  the  comer  of  Geiselman's  woods. 
That  Mr.  Keller  said,  "  We  will  get  a  straight  line  pretty  soon." 
That  Mr.  Keller  took  his  compass  and  sighted  through.  That 
John  M.  Zinn  then  went  up  and  sighted  through  the  instru- 
ment and  he  saw  the  two  stakes  in  line  with  the  instrument. 
George  Zinn,  the  predecessor  in  title  of  the  plaintiff,  then 
looked  through  the  instrument.  That  he  scratched  his  head 
and  said,  ^'  Stop  a  minute,  is  that  a  straight  line  ?  "  Keller  said, 
^^  Look  again."  Then  he  looked  the  second  time  and  said,  ^^  Is 
my  fence  so  crooked?"  Then  he  said  to  Erdman,  "Do  you 
want  me  to  tear  up  my  fence  and  set  it  on  the  line  ?  "  Erdman 
said,  "  No,  we  are  good  friends,  let  us  remain  good  friends ; 
leave  it  until  the  fence  gets  worse  and  then  we  will  make  it 
right."  That  the  fence  at  the  rear  was  about  2  feet  on  Erd- 
man's  land,  and  that  in  front  at  the  pike  it  was  about  2  feet  on 
Erdman's  land.  To  be  followed  by  evidence  that  the  defend- 
ant tore  down  no  more  fence  than  what  fell  south  of  this  line, 
(line  run  by  Keller  that  day,)  and  from  which  Geo.  Zinn  and 
John  M.  Zinn  sighted  the  poles.  To  be  followed  by  evidence 
that  Kennedy,  the  plaintiff,  knew  these  facts  before  his  purchase. 
For  the  purpose  of  sustaining  the  defendant's  plea  of  not  guilty, 


Digitized  by 


Google 


KENNEDY  v.  ERDMAN,  APPELLAN1\  431 

1892.]  Statement  of  Facts. 

and  showing  that  there  was  a  compromise  line  and  the  location 
of  it  agreed  upon  by  Karl  Erdman  and  Geo.  Zinn,  the  then  ad- 
joining owners,  and  in  mitigation  of  damages.  Ofifer  overruled 
and  exception.  [5] 

The  defendant  now  proposes  to  prove  the  facts  stated  in  the 
last  two  preceding  offers,  and  in  addition  that  a  short  time 
subsequent  to  this  survey  made  by  Keller,  Karl  Erdman,  the 
defendant,  and  Jefferson  Bollinger,  were  driving  down  the 
Baltimore  pike,  past  Mount  Olivet  cemetery,  where  Geo.  Zinn 
was  then  living.  That  Zinn  came  out  on  the  pike  and  hailed 
them  and  stopped  them,  and  that  there  was  a  conversation 
between  Erdman  and  Zinn,  which  was  begun  by  Zinn,  in  refer- 
ence to  the  line  and  fence  in  controversy.  Zinn  in  that  con- 
vei-sation  asked  Erdman  if  he  wanted  him  to  tear  the  fence 
down  right  away  and  make  a  new  one,  or  words  to  that  effect, 
and  Mr.  Erdman  said,  **  No,"  he  could  wait  until  the  fence  got 
worse  and  then  they  would  put  up  a  new  fence.  That  Mr. 
Zinn  would  make  half  of  the  fence  and  Mr.  Erdman  the  other 
half.  That  there  was  a  chestnut  tree  that  stood  on  Erdman's 
land  near  to  this  fence,  and  that  Zinn  asked  Erdman  if  he 
would  allow  him  to  have  this  tree  for  the  purpose  of  tempora- 
rily repairing  the  fence,  and  that  Erdman  told  him  he  could 
have  it  for  that  purpose.  That  in  this  conversation  they  also 
spoke  about  a  lane,  and  that  they  agreed  that  when  they  made 
the  fence  they  would  also  close  up  the  lane. 

To  be  followed  by  evidence  that  the  lane  and  the  fence 
which  George  Zinn  and  Karl  Erdman  were  talking  about, 
was  the  lane  and  fence  in  controversy.  For  the  purpose  of 
showing  that  there  was  at  that  time  a  controversy  about  the 
lane  and  fence  in  question  between  the  defendant  and  Geo. 
Zinn,  the  plaintiff's  predecessor  in  title.  That  a  new  and  com- 
promised line  was  agreed  upon  between  Geo.  Zinn  and  the  de- 
fendant, which  line  fell  north  of  the  fence  torn  down  by  the 
defendant.  For  the  purpose  of  showing  a  breach  of  the  con- 
tinuity of  the  plaintiff's  alleged  prescriptive  right  to  use  the 
lane  in  controversy,  and  for  the  purpose  of  sustaining  the  de- 
fendant's plea  of  not  guilty,  and  that  the  fence  was  allowed  to 
remain  as  it  stood,  and  the  lane  to  be  used  thereafter  under  li- 
cense of  Karl  Erdman,  and  for  all  the  purposes  mentioned  in 
the  two  preceding  offers,  and  that  the  plaintiff,  Daniel  Ken- 
nedy, had  notice  of  all  these  facts  prior  to  his  purchase. 
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The  Court :  I  think  the  offer  must  be  overruled  for  the  rea- 
sons stated  in  overruling  the  former  offei*s.  For  the  further 
reason  that  this  offer  involves  an  attempt  to  prove  a  parol  sur- 
render of  alleged  right  of  way,  and  for  those  reasons  I  overrule 
the  offer.     Exception.  [6] 

The  evidence  showed  that  the  way  was  obstructed  by  Erd- 
roan  and  Jacob  Baughman,  and  that  the  fence  was  torn  down 
by  Erdman  and  David  Baughman.  The  court  for  this  reason 
directed  a  verdict  for  defendants  on  the  first  and  second  counts 
and  for  plaintiff  on  the  third  count. 

Defendant's  points  were  as  follows,  inter  alia : 

^^  1.  Under  the  statement  of  the  plaintiff  filed  in  this  case, 
and  the  evidence  admitted  thereunder,  the  juiy  cannot  find 
a  general  verdict  for  the  plaintiff  against  the  defendant. 
Answer :  For  the  reasons  I  have  already  given,  your  verdict 
in  the  case  will  be  for  the  defendants  on  the  first  two  counts 
of  the  statement,  and  for  the  plaintiff  on  the  third  count 
of  the  statement,  in  such  sum  of  money  as  you  shall  assess 
as  damages,  under  the  genei-al  instructions  we  have  given 
you.  [7] 

"  2.  There  being  no  evidence  in  the  case  to  justify  the  jury  in 
finding  punitive  damages  against  David  Baughman,  one  of  the 
defendants,  therefore  there  cannot  be  a  verdict  for  any  vindic- 
tive or  punitive  damages  against  the  defendants.  Answer :  If 
the  jury  shall  find  the  fact  to  be  stated  in  this  point,  that 
David  Baughman  is  not  the  proper  subject  for  punitive  or 
vindictive  damages,  then  the  point  is  correct,  because  then  you 
cannot  assess  punitive  damages  against  the  other."  [8 

Verdict  for  $504,  reduced  by  the  court  to  $500,  and  judg- 
ment thereon,  whereupon  defendant  appealed. 

Errors  assigned  were  (1)  order  of  court  directing  service  of 
certified  copy  of  record,  as  set  out  in  opinion  of  Supreme  Court, 
quoting  the  order ;  (2)  admission  of  evidence,  quoting  the  bill 
of  exception,  but  not  the  evidence ;  (8-6)  rejection  of  evidence, 
quoting  the  bills  of  exception ;  (7,  8)  answers  to  points,  quot- 
ing the  points  and  answers. 

V.  K.  Keesey^  Stewart^  Niles  ^  Neff  with  him,  for  appel- 
lants.— ^A  new  party  should  be  brought  in  by  alias  summons : 
Fidler  v.  Hershey,  90  Pa.  863. 
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Trespass  and  trespass  on  the  case  were  improperly  joined. 
Erdman  and  Jacob  Baughman  were  properly  defendants  in 
one  case ;  Erdman  and  David  Baughman,  in  the  other.  Le- 
gal rights  are  expressly  saved  by  the  Act  of  May  26, 1887, 
§  8,  P.  L.  272.  They  are  not  triable  together :  Specht  v.  R. 
R.,  7  C.  C.  54.  The  action  of  the  court,  of  its  own  motion, 
dii*ecting  a  verdict  for  defendant  on  the  first  two  counts  and 
for  the  plaintiff  on  the  third,  prejudiced  defendants  both  as  to 
damages  and  to  costs. 

The  evidence  of  malice,  etc.,  should  have  been  excluded  as 
there  was  no  such  allegation  in  the  third  count  of  the  statement, 
which,  under  the  Act  of  1887,  should  contain  a  concise  state- 
ment of  the  substantive  grounds  of  recovery.  The  evidence 
showed  David  Baughman  was  an  employee  of  Erdman.  There 
was  no  evidence  of  malice  on  4iis  part.  Hence  the  second 
point  should  have  been  affiimed.  The  question  whether  or 
not  there  is  evidence  is  for  the  court. 

If  the  evidence  covered  by  assignments  of  error  4-6  had 
been  admitted  it  would  have  shown  that  Erdman  was  remov- 
ing the  fence  in  accordance  with  an  agreement  made  with  plaint- 
iffs predecessor  in  title.  The  charge  of  wantonness  would 
have  been  fully  met.  Erdman  had  a  right  to  insist  on  the 
compromise  line. 

Third  assignment  of  error.  Defendant's  offer  was  to  show 
that  the  corn  was  injured  by  a  neighbor's  heifer,  in  mitigation 
of  damages. 

JT.  L.  Fuher^  G.  G.  Fisher  with  him,  for  appellee  —The 
court  could  not  require  an  election  on  which  count  to  p  >ceed: 
Burkholder  v.  Beetem,  65  Pa.  496,  507 ;  Martin  v.  Ptille,  8 
Wh.  387. 

The  Act  of  1887,  §  2,  requires  trespass  and  trespass  on  the 
case  to  be  brought  in  one  form  of  action.  And  see  1  Brews- 
ter's Pr.  814. 

Appearance  and  plea  operated  as  a  waiver  of  any  irregu- 
larity of  process.  Nor  can  Erdman  object,  as  he  was  not 
harmed:  Leonard  v.  Parker,  72  Pa.  286,  288-9. 

No  evidence  was  offered  as  to  damages  under  the  first  two 
counts  for  obstructing  plaintiff's  way  and  that  part  of  the  claim 
Vol.  cl— 28 
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was  virtually  abandoned.  The  case  did  not  go  to  the  jury  at 
all  on  that  point. 

As  to  the  absence  of  an  averment  of  malice,  the  Act  of  1887 
is  highly  remedial  and  is  liberally  construed :  Jones  v.  Gordon, 
124  Pa.  263,  271. 

The  evidence  showed  defiant  declarations  by  Erdman  in 
Baughman's  presence  while  engaged  in  these  very  acts,  tearing 
down  the  fence,  throwing  the  i-ails  upon  the  growing  com,  etc. 

Courts  will  not  interfere  except  in  overwhelming  cases  of 
excessive  damages:  Kenderline  v.  Phelin,  9  Leg.  Int.  54; 
Sommer  v.  Wilt,  4  S.  &  R.  27,  28 ;  McBride  v.  McLaughlin,  6 
Watts,  876-7.  Where  there  is  evidence,  the  jury  and  not  the 
court  determine  if  exemplary  damages  be  given:  Nagle  v. 
Mullison,  84  Pa.  48,  64;  R..  R.  v.  Eby,  107  Pa-  166;  Rey- 
nolds  V.  Braithwaite,  181  Paw  416,  422;  Pitts.  R.  R.  v.  Lyon, 
123  Pa.  140, 150;  Blair  I.  &  C.  Co.  v.  Lloyd,  8  W.  N.  108; 
Cobb  V.  Bennett,  75  Pa.  880. 

A  right  of  way  by  presumed  grant,  cannot  be  renounced 
by  parol,  being  within  the  statute  of  frauds :  1  Gr.  Ev.  §§  263, 
270;  Dyer  v.  Sanford,  9  Mete.  395,  410-14.  Nor  without 
consideration :  Erb.  v.  Brown,  69  Pa.  219 ;  Kidder  v.  Kidder, 
88  Pa.  268 ;  Collam  v.  Hocker,  1  Rawle,  111.  The  alleged 
agreement  was  too  indefinite :  Hagey  v.  Detweiler,  85  Pa.  409. 
Such  changes  of  landmarks  are  not  encouraged :  Chew  v.  Mor- 
ton, 10  Watts,  824.  An  actually  executed  compromise  or 
consentable  line,  with  notice,  might  have  been  admissible,  but 
the  offers  here  were  unexecuted,  incongruous  parol  compro- 
mises to  be  made  at  an  indefinite  time.  If  inadmissible  for 
either  purpose,  they  were  not  admissible  in  mitigation  of  dam- 
ages :  Heath  v.  Slocum,  115  Pa.  558. 

There  was  no  offer  to  prove  that  the  heifer  broke  down  any 
corn,  therefore  it  was  not  evidence  in  mitigation. 

Opinion  by  Mr.  Chief  Justice  Paxson,  July  18, 1892. 

Litigation  about  line  fences  is  one  of  the  most  expensive 
luxuries  known  to  the  law.  This  case  is  not  an  exception  to 
the  rule.  The  fence  in  controversy  divided  the  property  of 
the  plaintiff  from  that  of  defendant,  Karl  Erdman.  It  appears 
to  have  been  an  old  fence,  and  to  have  been  standing  on  the 
same  line  for  a  long  period  of  time,  perhaps  fifty  years.    For 
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some  reason  the  defendant,  Erdman,  became  dissatisfied  with 
its  location,  alleging,  as  we  understand  it,  that  in  some  places 
it  encroached  upon  him  as  much  as  two  feet.  Assuming  to 
decide  the  law  and  the  facts  in  his  case  in  his  own  favor,  he 
took  down  the  fence,  and  placed  the  rails  and  posts  on  the  land 
of  the  plaintiff.  The  jury  took  a  different  view  of  the  matter, 
and  returned  a  verdict  against  the  defendants  of  $504  damages, 
with  costs  of  suit.  When  to  the  damages  are  added  the  costs, 
counsel  fees,  and  the  expense  of  printing  a  paper-book  of  one 
hundred  and  sixty-four  pages,  we  may  safely  say  that  contro- 
versies of  this  kind  are  a  luxury. 

The  juiy  evidently  took  a  liberal  view  of  the  damages,  as 
their  verdict  is  $4  in  excess  of  the  plaintiffs  claim,  as  set  forth 
in  their  statement  of  their  cause  of  action.  This  excess  of  $4 
was  remitted  by  the  plaintiffis  below  upon  an  intimation  from 
the  court  that  if  it  was  not  done,  a  new  trial  would  be  granted. 
Had  the  learned  judge  gone  further,  and  reduced  the  verdict 
by  at  least  one  half,  it  would  have  done  no  violence  to  the  jus- 
tice of  the  case.  The  verdict  is  not  only  compensatory,  but 
highly  punitive.  In  view  of  this  fact,  we  would  gladly  help 
the  defendants  if  we  could  do  so  in  accordance  with  the  recog- 
onized  rules  of  law.  A  careful  examination  of  the  volumi- 
nous record,  however,  fails  to  disclose  any  error  which  would 
justify  us  in  reversing  the  judgment. 

The  first  specification  alleges  that  the  court  erred  in  making 
the  order  of  November  16, 1890,  directing  a  certified  copy  of 
the  record  to  be  served  on  David  Baughman,  to  which  Karl 
Erdman,  defendant,  excepted.  This  order  grew  out  of  an 
amendment  of  the  record  changing  the  name  of  a  paity  de- 
fendant. The  suit  as  originally  brought  was  against  Karl  Erd- 
man and  Jacob  Baughman.  At  some  stage  of  the  proceedings 
the  plaintiff  discovered  that  Jacob  Baughman  was  not  the  de- 
fendant he  wanted,  but  that  David  Baughman  was  the  person 
who  assisted  in  taking  down  the  fence.  He  accordingly  ob- 
tained permission  to  amend  the  record  by  substituting  the 
name  of  David  for  that  of  Jacob.  It  was  not  a  mistake  in  the 
name,  but  a  mistake  in  the  man.  The  next  difficulty  that  pre- 
sented itself  was  that  David  Baughman  had  not  been  served 
with  process  and  was  not  in  court.  The  plaintiff  therefore 
obtained  the  order  complained  of,  and  had  it  served  with,  a 
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ceilified  copy  of  the  record  upon  David,  The  defendant,  Erd- 
man,  excepted  to  this  order.  David  Baughman  did  not  except 
because  he  was  not  in  coui-t  and  could  not  except  Why  Erd- 
man  excepted  does  not  appeal*.  It  could  do  him  no  harm  to 
have  a  co-defendant  added  in  a  case  of  trespass  to  assist  him  in 
paying  the  damages.  However  irregular  this  proceeding,  it 
was  cured  by  David's  coming  into  court,  and  taking  part  in  the 
trial  as  a  party  defendant  We  do  not  regard  this  matter  as 
important,  and  it  is  referred  to  only  that  it  may  not  be  sup- 
posed we  have  overlooked  it. 

It  is  difficult  to  see  any  substantial  objection  to  the  evidence 
referred  to  in  the  second  specification.  The  object  of  it  was 
to  show  malice  and  ill-will  on  the  part  of  the  defendants,  and 
that  the  trespass  was  wanton  and  aggravated,  for  the  pur- 
pose of  enhancing  the  damages.  Aside  from  this,  the  specifi- 
cation is  not  assigned  in  accordance  with  the  rules  of  court. 

We  are  unable  to  see  the  relevancy  of  defendant's  offer  of 
evidence,  as  contained  in  the  third  specification.  The  defend- 
ants proposed  to  ask  the  plaintiff  upon  cross-examination 
"  whether  or  not  prior  to  the  removal  of  this  fence  in  1889, 
Edward  Parr's  heifer  was  not  in  his  corn  on  a  Sunday  and 
whether  or  not  he,  the  plaintiff,  and  one  William  Grove  did 
not  go  with  other  people  and  put  her  out,  for  the  purpose  of 
coutmdicting,  and  in  mitigation  of  damages."  We  do  not  un- 
derstand how  the  fact  that  Parr's  heifer  was  in  the  plaintiff's 
corn  on  a  Sunday  could  operate  in  mitigation  of  damages; 
and  as  it  had  no  possible  relevancy  to  the  issue,  the  plaintiff 
could  not  have  been  contradicted,  if  he  had  denied  it. 

The  fourth,  fifth  and  sixth  specifications  may  be  considered 
together,  as  they  all  relate  to  the  same  subject.  They  refer  to 
an  offer  of  evidence,  varied  somewhat  in  each  specification,  to 
show  that  about  1870  a  compromise  line  had  been  run  by  a 
surveyor.  The  offers  are  too  voluminous  to  he  repeated.  If 
admitted,  they  would  have  been  insufficient  to  establish  the 
line,  and  would  not  be  evidence  for  that  purpose.  Nor  do  we 
think  they  were  competent  in  mitigation  of  the  damages. 
The  most  that  the  proposed  evidence  amounted  to  was  loose 
conversations  between  defendant,  Erdman,  and  plaintiff's  pre- 
decessor in  the  title.  They  amounted  to  little,  and  were  never 
acted  upon.    In  view  of  the  fact  of  plaintiff's  evidence,  which, 
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upon  this  point,  we  do  not  understand  to  have  been  seriously 
contradicted,  that  a  fence  had  existed,  been  kept  up  and  main- 
tained where  this  one  stood  for  about  half  a  century,  that 
plaintiff  and  those  under  whom  he  claimed,  had  been  in  the 
open,  peaceable  and  exclusive  possession  of  the  land,  and  had 
cultivated  it  up  to  that  fence,  with  the  uninterrupted  use  of 
the  lane  or  alley  in  connection  with  his  place  during  all  that 
time ;  and  in  view  of  the  further  fact  that  the  defendants  were 
remonstrated  with,  prior  to  taking  down  the  fence,  and  yet 
proceeded  to  do  so  with  a  strong  hand,  we  do  not  think  this 
loose  conversation,  which  occurred  twenty  years  ago,  entitled, 
to  any  weight  upon  the  question  of  damages. 

We  find  no  error  in  the  refusal  of  the  defendant's  first  point. 
The  learned  judge  instructed  the  jury  that  upon  the  first  two 
counts  the  verdict  should  be  for  the  defendant,  but  left  them 
to  find  a  verdict  for  the  plaintiff  on  the  third  count.  The 
third  count  referred  to  was  for  demolishing  the  fence.  We 
do  not  know  of  any  reason  why  a  verdict  for  the  plaintiff  could 
not  have  been  rendered  upon  this  count:  Erie  City  Iron 
Works  V.  Barber,  118  Pa.  19 ;  Chapin  v.  Cambria  Iron  Works, 
145  Id.  493. 

By  the  defendant's  second  point  the  court  was  asked  to  in- 
struct the  jury  that  there  could  not  be  a  verdict  for  vindictive 
or  punitive  damages.  This  point  was  properly  refused.  To 
have  affirmed  it  under  the  evidence  would  have  been  error. 

Judgment  affirmed. 

Benjamin  Franklin's  Estate.     Gillespie's  Appeal. 

[Marked  to  b6  reported.]  |  ^^^g^  ^^ 

TrusU— Municipal  corporations—Jurisdiction  of  orphan^  court 

Where  a  municipal  corporation  receives  a  legacy  upon  trusts  which  are 
invalid,  the  fund  is  not  impressed,  in  the  hands  of  the  corporation,  with 
such  a  trust  in  favor  of  the  testator^s  representatives  as  renders  the  oorpo> 
ration  liable  to  account  to  them  in  the  orphans*  court. 

Municipal  corporation — Private  resulting  trusts. 

In  the  absence  of  an  express  grant  of  power  to  accept  and  administer 
purely  private  trusts,  a  municipal  corporation  cannot  do  so.  That  the 
trust  in  question  is  a  resulting  trust,  implied  independently  of  the  inten- 
tion of  donor  and  trustee,  does  not  militate  against  this  proposition.  The 
policy  of  the  law  may  not  be  defeated  by  a  fiction  invented  to  prevent  a 
failure  of  justice. 
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BuU  ogainH  perpetuities— AccumtUationB — Charitiee. 

Not  decided  whether  an  aoeumulation  for«  terms  in  gross  of  one  and 
two  hundred  years  in  favor  of  young  married  artificers,  and  gifts  over  to 
a  city  and  a  state  on  charitable  and  non-charitable  uses,  are  or  are  not 
valid. 

Argued  March  25, 1892.  Appeal,  No.  16,  July  T.,  1891,  by- 
petitioners,  from  decree  of  O.  C.  Phila.  Co.,  July  T.,  1890,  No. 
214,  sustaining  the  city's  demurrers  to  appellant's  petitions  for 
citation.  Before  Paxson,  C.  J.,  Steeuett,  Green,  Wil- 
liams, McCoLLUM,  Mitchell  and  Heydrick,  JJ. 

The  petitions  of  Elizabeth  D.  Gillespie  and  Albert  D.  Bache 
set  forth  that  Benjamin  Franklin  died,  domiciled  in  the  city  of 
Phila.,  on  April  17,  1790,  leaving  a  will  dated  July  17,  17S8, 
and  a  codicil  thereto  dated  June  23,  1789,  which,  on  April  23, 
1790,  were  duly  probated.  By  the  codicil  the  testator  made 
the  following  provisions : 

^'  It  having  long  been  a  fixed  political  opinion  of  mine,  that, 
in  a  democratical  state,  thera  ought  to  be  no  offices  of  profit, 
for  the  reasons  I  had  given  in  an  article  of  my  drawing  in  our 
Constitution,  it  was  my  intention  when  I  accepted  the  office  of 
Pi-esident,  to  devote  the  appointed  salary  to  some  public  uses. 
Accordingly,  I  had  already,  before  I  made  my  will  in  July  last, 
given  large  sums  of  it  to  colleges,  schools,  building  of  churches, 
etc. ;  and  in  that  will  I  bequeathed  two  thousand  pounds  more 
to  the  state  for  the  purpose  of  making  the  Schuylkill  navigable. 
But,  undei'standing  since,  that  such  a  sum  will  do  but  little 
towards  accomplishing  such  a  work,  and  that  the  project  is  not 
likely  to  be  undertaken  for  many  years  to  come,  and  having 
entertained  another  idea,  that  I  hope  may  be  more  extensively 
useful,  I  do  hereby  revoke  and  annul  that  bequest,  and  direct 
that  the  certificates  that  I  have  for  what  remains  due  to  me  of 
that  salary  be  sold,  towards  i-aising  the  sum  of  two  thousand 
pounds  sterling,  to  be  disposed  of  as  I  am  now  about  to 
order 

^^  I  have  considered  that,  among  artisans,  good  apprentices 
are  most  likely  to  make  good  citizens,  and,  having  myself 
been  bred  to  a  manual  art,  printing,  in  my  native  town,  and 
afterwards  assisted  to  set  up  my  business  in  Philadelphia,  by 
kind  loans  of  money  from  two  friends  there,  which  was  the 
foundation  of  my  fortune,  and  of  all  the  utility  in  life  that 
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may  be  ascribed  to  me,  I  wish  to  be  useful  even  after  my 
death,  if  possible,  informing  and  advancing  other  young  men, 
that  may  be  serviceable  to  their  country  in  both  those  towns. 
To  this  end  I  devote  two  thousand  pounds  sterling,  of  which 
I  give  one  thousand  thereof  to  the  inhabitants  of  the  town  of 
Boston,  in  Massachusetts,  and  the  other  thousand  to  the  in- 
habitants of  the  city  of  Philadelphia,  in  trust,  to  and  for 
the  uses,  intents  and  purposes  hereinafter  mentioned  and  de- 
clared. 

^^  The  said  sum  of  one  thousand  pounds  sterling,  if  accepted 
by  the  inhabitants  of  the  town  of  Boston,  shall  be  managed 
under  the  direction  of  the  selectmen,  united  with  the  minis- 
ters of  the  oldest  Episcopalian,  Congregational  and  Presbyte- 
i-ian  churches  in  that  town,  who  are  to  let  out  the  same  upon 
interest,  at  five  per  cent  per  annum,  to  such  young  married  ar- 
tificers, under  the  age  of  twenty-five  years,  as  have  served  an  ap- 
prenticeship in  the  said  town,  and  faithfully  fulfilled  the  duties 
required  in  their  indentui*es,  so  as  to  obtain  a  good  moral  char- 
acter from  at  least  two  respectable  citizens,  who  are  willing  to 
become  their  sureties,  in.  a  bond  with  the  applicants,  for  the 
repayment  of  the  moneys  so  lent,  with  interest,  according  to 
the  terms  hereinafter  prescribed  ;  all  of  which  bonds  are  to  be 
taken  for  Spanish  milled  dollars,  or  the  value  thereof  in  cur- 
rent gold  coin ;  and  the  managers  shall  keep  a  bound  book  or 
books,  wherein  shall  be  entered  the  names  of  those  who  shall 
apply  for  and  receive  the  benefits  of  this  institution,  and  of 
their  sureties,  together  with  the  sums  lent,  the  dates,  and  other 
necessary  and  proper  record  respecting  the  business  and  con- 
cerns of  this  institution.  And,  as  these  loans  are  intended  to 
assist  young  married  artificers  in  setting  up  their  business, 
they  are  to  be  proportioned  by  the  discretion  of  the  managers, 
80  as  not  to  exceed  sixty  pounds  sterling  to  one  person,  nor  to 
be  less  than  fifteen  pounds,  and,  if  the  number  of  appliers  so 
entitled  should  be  so  large  that  the  sum  will  not  suffice  to 
afford  to  each  as  much  as  might  otherwise  not  be  improper, 
the  proportion  to  each  shall  be  diminished  so  as  to  afford  to 
every  one  some  assistance.  These  aids  may,  therefore,  be 
small  at  first,  but,  as  the  capital  increases  by  the  accumulated 
interest,  they  will  be  more  ample.  And,  in  order  to  serve  as 
many  as  possible  in  their  turn,  as  well  as  to  make  the  repay- 
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ment  of  the  principal  borrowed  more  easy,  each  borrower  shall 
be  obliged  to  pay,  with  the  yearly  interest,  one-tenth  part  of 
the  principal,  which  sums  of  principal  and  interest  so  paid  in, 
shall  be  again  let  out  to  fi-esh  borrowers. 

^^  And,  as  it  is  presumed  that  there  will  always  be  found 
in  Boston  virtuous  and  benevolent  citizens  willing  to  bestow 
a  part  of  their  time  in  doing  good  to  the  rising  generation,  by 
superintending  and  managing  this  institution  gpratis,  it  is  hoped, 
that  no  part  of  the  money  will  at  any  time  be  dead,  or  be  di* 
verted  to  other  purposes,  but  be  continually  augmenting  by 
the  interest,  in  which  case  there  may,  in  time,  be  more  than 
the  occasions  in  Boston  shall  require,  and  then  some  may  be 
spared  to  the  neighboring  or  other  towns  in  the  said  state  of 
Massachusetts,  who  may  desire  to  have  it ;  such  towns  engag- 
ing to  pay  punctually  the  interest  and  the  portions  of  the  prin- 
cipal, annually,  to  the  inhabitants  of  the  town  of  Boston. 

*^  If  this  plan  is  executed,  and  succeeds  as  projected  with- 
out interruption  for  one  hundred  years,  the  sum  will  then  be 
one  hundred  and  thirty-one  thousand  pounds,  of  which  I 
would  have  the  managei-s  of  the  donation  to  the  town  of  Bos- 
ton then  lay  out,  at  theii*  discretion,  one  hundl'ed  thousand 
pounds  in  public  works,  which  may  be  judged  of  most  general 
utility  to  the  inhabitants,  such  as  foi-tifications,  bridges,  aque- 
ducts, public  buildings,  baths,  pavements,  or  whatever  may 
make  living  in  the  town  more  convenient  to  its  people,  and 
render  it  more  agreeable  to  strangers  resorting  thither  for 
health  or  a  temporary  residence.  The  remaining  thirty-one 
thousand  pounds  I  would  have  continued  to  be  let  out  on  inter- 
est, in  the  manner  above  directed,  for  another  hundred  years, 
as  I  hope  that  it  will  have  been  found  that  the  institution  has 
had  a  good  effect  on  the  conduct  of  youth,  and  been  of  service 
to  many  worthy  characters  and  useful  citizens.  At  the  end  of 
this  second  term,  if  no  unfortunate  accident  has  prevented  the 
operation,  the  sum  will  be  four  millions  and  sixty-one  thousand 
pounds  sterling,  of  which  I  leave  one  million  sixty-one  thou- 
sand pounds  to  the  disposition  of  the  inhabitants  of  the  town 
of  Boston,  and  three  millions  to  the  disposition  of  the  govern- 
ment of  the  state,  not  presuming  to  carry  my  views  farther. 

"  All  the  directions  herein  given  respecting  the  disposition 
and  management  of  the  donation  to  the  mhabitants  of  Boston,  I 
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would  have  observed  respecting  that  to  the  inhabitants  of 
Philadelphia,  only,  as  Philadelphia  is  incorporated,  I  request 
the  corporation  of  that  city  to  undertake  the  management 
agreeably  to  the  said  direction,  and  I  do  hereby  vest  them  with 
full  and  ample  powers  for  that  purpose.  And  having  consider- 
ed that  the  covering  a  ground  plat  with  buildings  and  pave- 
ments, which  carry  off  most  of  the  rain,  and  prevent  its 
soaking  into  the  earth  and  renewing  and  purifying  the  springs, 
whence  the  waters  of  the  wells  must  gradually  grow  worse, 
and  in  time  be  unfit  for  use,  as  I  find  has  happened  in  all  old 
cities,  I  recommend  that  at  the  end  of  the  first  hundred  yeai*s, 
if  not  done  before,  the  corporation  of  the  city  employ  a  pai-t 
of  the  one  hundred  thousand  pounds  in  bringing,  by  pipes,  the 
water  of  Wissahickon  creek  into  the  town,  so  as  to  supply  the 
inhabitants,  which  I  apprehend  may  be  done  without  great  dif- 
ficulty, the  level  of  that  peak  being  much  above  that  of  the 
city,  and  may  be  made  higher  by  a  dam.  I  also  recommend 
making  the  Schuylkill  completely  navigable.  At  the  end  of 
the  second  bundled  years  I  would  have  the  disposition  of  the 
four  million  and  sixty-one  thousand  pounds  divided  between 
the  inhabitants  of  the  city  of  Philadelphia  and  the  government 
of  Pennsylvania,  in  the  same  manner  as  herein  directed  with 
respect  to  that  of  the  inhabitants  of  Boston  and  the  govern- 
ment of  Massachusetts. 

^^  It  is  my  desire  that  this  institution  should  take  place  and 
begin  to  operate  within  one  year  after  my  decease,  for  which 
pui-pose  due  notice  should  be  publicly  given  previous  to  the 
expii-ation  of  that  year,  that  those  for  whose  benefit  this  estab- 
lishment is  intended  may  make  their  respective  applications. 
And  I  hereby  direct  my  executors,  the  survivors  or  survivor 
of  them,  within  six  months  after  my  decease,  to  pay  over  the 
said  sum  of  two  thousand  pounds  sterling  to  such  persons  as 
shall  be  duly  appointed  by  the  selectmen  of  Boston  and  the 
corporation  of  Philadelphia  to  receive  and  take  charge  of  their 
respective  sums,  of  one  thousand  pounds  each,  for  the  pur- 
poses aforesaid. 

^  Considering  the  accidents  to  which  all  human  affairs  and 
projects  are  subject  in  such  a  length  of  time,  I  have,  perhaps, 
too  much  flattered  myself  with  a  vain  fancy  that  these  dispo- 
sitions, if  carried  into  execution,  will  be  continued  without  in* 
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temiption  and  have  the  effects  proposed.  I  hope,  however, 
that  if  the  inhabitants  of  the  two  cities  should  not  think  fit  to 
undertake  the  execution,  they  will,  at  least,  accept  the  offer  of 
these  donations  as  a  mark  of  my  good  will,  a  token  of  my  grati- 
tude, and  a  testimony  of  my  earnest  desire  to  be  useful  to 
them  after  my  departure.  I  wish,  indeed,  that  they  may  both 
undertake  to  endeavor  the  execution  of  the  project,  because  I 
think  that,  though  unforeseen  difficulties  may  arise,  expedients 
will  be  found  to  remove  them,  and  the  scheme  be  found  prac- 
ticable. If  one  of  them  accepts  the  money,  with  the  condi- 
tions, and  the  other  refuses,  my  will  then  is  that  both  sums  be 
given  to  the  inhabitants  of  the  city  accepting  the  whole,  to  be 
applied  to  the  same  purposes,  and  under  the  same  regulations 
directed  for  the  separate  parts ;  and,  if  both  refuse,  the  money, 
of  coui*se,  remains  in  the  mass  of  my  estate  and  is  to  be  dispos- 
ed of  therewith  according  to  my  will  made  the  seventeenth 
day  of  July,  1788." 

The  petitions  further  alleged  that  testator's  residuary  lega- 
tees were  Richard  and  Sarah  Bache,  and  deduced  the  title  of 
Albert  D.  Bache,  one  of  the  petitioners,  as  their  great-grandson 
and  as  claimant  through  intermediate  wills.  The  petitions 
set  forth  the  payment  of  the  above-mentioned  sum  of  $1,000 
to  the  city ;  averred  that  the  said  sum  and  its  accretions  had 
even  since  been  held  by  the  city  as  trustee ;  recited  the  gi-ant 
of  letters  c.  t.  a.  on  Franklin's  estate  to  the  other  petitioner, 
Elizabeth  D.  Gillespie ;  charged  that  less  than  one  sixth  of  the 
sum  anticipated  by  the  testator  had  been  realized,  owing,  to  the 
negligence  of  the  trustee  ;  and  averred  that  the  provisions  of 
the  codicil  were  void  for  the  following  among  other  reasons : 
(a)  Because  an  accumulation  is  hereby  directed  for  a  longer 
period  than  is  allowed  by  the  common  law  of  this  state, 
(i)  Because  the  legacy  to  the  city  and  state  vests  at  a  period 
after  the  testator's  death  beyond  that  which  is  allowed  for  the 
vesting  of  any  legacy  or  devise  by  the  law  of  this  state. 
(<?)  Because  the  use  of  the  said  funds  during  the  first  hun- 
dred years  after  the  testator's  death  is  not  a  charitable  use  and 
is  not  one  which  is  allowed  by  law.  (d)  Because  the  purpose 
contemplated  by  the  testator  has  become  impossible  on  ac- 
count of  the  dereliction  and  negligence  of  the  trustees  in  not 
realizing  the  anticipated  sum.     There  was  the  further  aver^ 
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ment  that,  in  consequence  of  this  invalidity,  the  fund  was  due 
and  payable  to  the  petitioners  for  distribution  amon^  the  per- 
sons entitled ;  and,  after  setting  forth  that  the  fund  is  at  pres- 
ent held  under  the  Act  of  June  80, 1869,  by  the  board  of  city 
trusts,  the  petitions  concluded  with  prayers  as  follows :  That 
a  citation  may  issue  to  the  mayor  of  the  city  of  Philadelphia 
and  to  the  president  and  members  of  the  board  of  cit}'^  trusts, 
directing  them  (1)  to  answer  the  averments  of  this  petition ; 
(2)  to  file  an  account  of  the  said  fund  and  to  hold  the  same 
subject  to  the  decree  of  this  court ;  (8)  to  make  no  disposi- 
tion of  the  fund  in  violation  of  petitioners'  rights,  and  (4)  fur- 
ther relief. 

The  city,  as  trustee  under  the  will  of  Benjamin  Franklin, 
through  its  agents,  the  board  of  city  trusts,  demurred  to  the 
petitions,  assigning  inter  alia  the  following  reasons :  That  the 
claim  of  Richard  Bache  was  barred  by  the  lapse  of  more  than 
twenty-one  years  between  the  death  of  Benjamin  Franklin  and 
the  death  of  Richard  Bache,  and  if  the  latter  was  bari-ed  then 
the  petitioners  are  barred ;  that  the  petitioner  was  not  lawfully 
entitled  to  sue  as  administratrix,  because  letters  of  administra- 
tion were  unlawfully  granted  by  the  register  of  wills ;  that 
the  petitioners  are  not  entitled  to  the  relief  claimed ;  and  that 
the  orphans'  court  lacks  jurisdiction. 

The  orphans'  court  sustained  the  demurrers  and  dismissed 
the  petitions,  in  an  opinion  by  Penbosb,  J.,  27  W.  N.  646, 
48  Leg.  Int.  186,  whereupon  the  petitioners  appealed. 

ErroTB  assigned  were  (1)  sustaining  demurrer,  and  (2)  not 
overruling  them. 

Russell  Duane^  George  Wharton  Pepper^  and  John  Chipman 
Chray  of  Massachusetts,  for  appellants. — I.  The  gifts  to  the 
city  and  to  the  state  were  not  vested  and,  since  the  vesting  was 
postponed  to  a  period  too  remote,  the  testator's  dispositions 
were  invalidated  by  the  rule  against  perpetuities.  The  ques- 
tion is,  therefore,  whether  those  gifts  were,  at  the  testator's 
death,  vested  or  not  vested. 

(1)  The  tei-m  "  vested"  is  sometimes  used  to  mean  "trans- 
missible," but,  as  far  as  questions  of  remoteness  are  concerned, 
an  estate  is  vested  when  it  is  prevented  from  coming  into  posses- 
sion only  by  the  existence  of  preceding  estates.     It  is  not 
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opposed  to  "  contingent : "  a  disposition  may  be  vitiated  by  the 
rule  although  thei'e  is  no  contingency  about  it :  1  Smith,  R.  & 
P.  Prop.,  §§818,  831;  Williams,  R.  Prop.,  18th  ed.,  256; 
Fearne  Cont.  R.  401,  Butler's  notes;  Smith,  Exec.  Int.,  §§  78, 
78a,  80, 85 ;  Marsden,  41, 48,  44. 

(2)  The  question  is  one  of  intention  ;  did  Franklin  intend  to 
postpone  the  gifts  to  city  and  state  only  because  he  desired  to 
benefit  the  artisans  first ;  or,  independently  of  his  intentions 
in  favor  of  the  artisans,  had  he  reasons  for  directing  the  gifts 
to  take  effect  at  the  end  of  one  hundred  and  two  hundred 
years  ?  Did  he  intend  to  make  a  present  or  a  future  g^t  ?  In 
the  first  paragi-aph  of  his  codicil  he  explicitly  declares  that  he 
intends  to  make  a  future  gift. 

It  is  clear  therefore  that  the  equitable  interest  is  future,  or 
not  vested,  and  that  the  city  takes  only  the  bare  legal  title. 
The  testator  excludes  it  from  taking  beneficially  by  assimilate 
ing  its  status  to  that  of  the  Boston  ministers.  It  is  obvious 
that  they  are  not  cestuis  que  trustent.  The  orphans'  court  erred 
in  saying  that  ^^  the  beneficiary  was  itself  the  trustee."  Equit- 
able interests  are  as  much  subject  to  the  rule  against  perpe- 
tuities as  legal ;  and  it  makes  no  difference  that  the  future  use 
is  charitable :  Company  of  Pewterers  v.  Christ's  Hospital,  1 
Vern.  161. 

(8)  The  details  of  his  scheme  reveal  such  an  intention,  as 
appears  from  the  following  propositions : 

(a)  Where  thei*e  is  a  direction  to  accumulate  and  a  gift  of 
the  accumulated  fund,  the  vesting  of  the  gift  is  postponed  to 
await  the  result  of  the  accumulation : .  Oddie  v.  Brown,  4  De 
G.  &  J.  179. 

(6)  The  orphans'  court  decided  that  if  in  1890  the  accumu- 
lation exceeded  £100,000  the  state  would  have  an  intei-est  in 
excess ;  but  not  otheinvise.  There  can  be  no  vesting  of  inter- 
ests until  it  is  determined  whether  the  state  takes  anything, 
and,  if  so,  how  much.  But  this,  the  orphans'  court  admits, 
could  not  be  done  for  one  hundred  years :  Curtis  v.  Lukin,  5 
Beav.  147. 

(c)  A  limitation  of  personalty  vests  in  interest  only  when  it 
vests  in  possession :  Marsden,  Perp.,  p.  44 :  Pearks  v.  Moseley, 
L.  R.  5  Ap.  Cas.  721 ;  6  Law  Quart.  Rev.  427  ;  Riddle's  Ap., 
99  Pa.  582. 
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(4)  Where  a  fund  is  set  apart  for  a  charitable  purpose 
which  may  be  too  remote,  the  gift  will  sometimes  be  construed 
ey  pre8 — and  yet  avoiding  the  objection  of  perpetuity.  In 
other  words,  the  time  of  tie  gift  can  be  changed,  if  doing  so 
would  not  interfere  with  the  substance  of  the  gift,  nor  with  the 
other  intentions  of  the  testator.  The  question  therefore  is : 
Would  a  payment  at  Dr.  Franklin's  death  to  the  city  to  be  at 
once  employed  to  introduce  water  and  render  the  Schuylkill 
completely  navigable,  and  of  a  further  sum  to  be  at  the  dispo- 
sition of  the  inhabitants,  and  a  further  sum  to  the  common- 
wealth, have  been  a  substantial  performance  of  his  charitable 
devise  for  public  works,  and  consistent  with  his  other  inten- 
tions as  shown  in  his  will? 

(5)  Whether  the  loan  system  for  artisans  is  a  charity  or  not 
is  immaterial  to  appellants'  case. 

(a)  It  is  not  a  charity  but  merely  a  mode  of  raising  money 
for  the  testator's  disposition.  The  fact  that  he  leases  the  ac- 
cumulation to  charity  is  irrelevant.  Suppose  he  had  given  it 
to  individuals.  It  is  no  more  a  charity  than  a  bank  is  a  char- 
ity: Hillyard  v  Miller,  10  Pa.  337;  PhUa.  v.  Girard,  45  Pa. 
29;  Boyd  v.  Ins.  Patrol,  113  Pa.  269. 

(i)  Assuming  it  to  be  a  charity,  the  ill-considered  decision 
in  Christ's  Hospital  v.  Grainger,  16  Sim.  83,  is  not  law  in 
Pennsylvania.  Hillyard  v.  Miller,  10  Pa.  337,  recognizes  the 
invalidity  of  a  remote  gift  over  after  a  charitable  use,  as  does 
Phila.  V.  Giraid's  Heirs,  45  Pa.  29.  Even  if  it  were  law, 
it  is  not  a  precedent,  for  the  illegal  accumulation  in  the 
present  case  differentiates  it  from  that.  Thus,  in  any  event, 
an  interest  rests  at  a  period  that  is  too  i-emote,  and,  in  conse- 
quence, the  rule  against  perpetuities  invalidates  the  entire  dis- 
position. 

II.  The  petitioners  are  not  barred  by  the  statute  of  limita- 
tions or  by  laches. 

(1)  The  statute  has  no  application  to  a  resulting  trust  in 
personalty  arising  from  the  invalidity  of  a  testamentary  gift. 

(2)  Such  a  trust,  being  an  express  trust  under  Lord  Cairns' 
definition  in  Cunningham  v.  Foot,  8  Ap.  C.  984,  is  not  barred 
by  any  equitable  rule  based  upon  an  analogy  to  the  statute  of 
limitations :  Finney  v.  Cochrane,  1  W.  &  S.  112 ;  Barton  v, 
Dickens,  48  Pa.  618;  Salber  v.  Cavanagh,  1  Dru.  &  Wal.  668 
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Patrick  v.  Simpson,  L.  R.  24  Q.  B.  D.  128 ;  Potter  and  Paige's 
Estate,  54  Pa.  465.  Nor  does  it  matter  that  the  identity  of 
the  cestui  que  trust  is  in  dispute :  the  trustee  holds  for  the  bene- 
ficiary who  is  in  point  of  law  entitled :  Lister  v.  Pickford,  84 
Beav.  576 ;  Bullock  v.  Dowues,  6  H.  L.  Cas.  1. 

(8)  The  petitioners  are  not  ban*ed  by  laches  because  (a)  their 
delay  has  not  caused  the  position  of  the  defendants  to  be  altered 
for  the  worse,  and  (6)  all  the  evidence  is  in  existence  and  readily 
accessible  which  is  necessary  to  determine  their  rights.  That 
without  at  least  one  of  these  elements  there  can  be  no  laahea 
is  seen  from  Lewin  on  Trusts,  §  878 ;  Archbold  v.  Scully,  9  H. 
L.  C.  888;  Daggers  v.  Van  Dyck,  87  N.  J.  Eq.  187;  Ash- 
hurst's  Ap.,  60  Pa.  815 ;  Evans'  Ap.,  81  Pa.  278 ;  Wollaston, 
V.  Tribe,  L.  R.  9  Eq.  44;  Ridgway  v.  Newstead,  8  D.  F.  &  J. 
474 ;  U.  S.  v.  Alexandria,  19  Fed.  Rep.  609 ;  Dickenson  v.  Ld. 
Holland,  2  Beav.  810 ;  Pickering  v.  Ld.  Stamford,  2  Ves.  Jr. 
272;  Thorndike  v.  Loring,  15  Gray,  391 ;  and  Browne  v.  Rad- 
ford, W.  N.  (of  London,  1874)  124,  in  which  case  a  delay  of 
one  hundred  and  four  years  was  held  to  be  no  bar. 

(4)  The  orphans'  court  decided  that  the  city,  having  ad- 
ministered the  trust  gratuitously  for  many  years  in  expectation 
of  taking  beneficially,  became  a  pui*chaser  for  value  whose 
rights  could  not  now  be  disturbed.  But  (a)  it  was  not  the 
intention  of  the  testator  that  the  city  should  take  this  gift  as  a 
substitute  for  commissions ;  (()  even  if  the  city  as  trustee  is 
entitled  to  compensation,  it  may  be  awarded  out  of  the  fund 
to  an  amount  which  would  equal  the  commissions  usually  al- 
lowed to  trustees  under  such  a  trust ;  (<?)  which  in  this  case 
would  amount  to  nothing,  as  the  trustee  through  negligence 
has  realized  much  less  than  contemplated  by  the  testator. 

III.  The  orphans'  court  had  jurisdiction  to  hear  and  deter- 
mine this  case.  See  §  19,  Act  June  16, 1886,  P.  L.  792 ;  Wim- 
mer's  Ap.,  1  Wh.  96;  Brown's  Ap.,  12  Pa.  888;  Dundas's 
Ap.,  64  Pa.  880 ;  Odd  Fellow's  Bank's  Ap.,  128  Pa.  856. 

F.  Carroll  Brewster^  Francis  E.  Brewster  with  him,  for 
appellee. — I.  The  bequest  to  the  city  for  the  benefit  of  "young 
married  artificers,"  at  a  reduced  rate  of  interest,  during  the 
first  one  hundred  years  after  the  testator's  death,  is  a  charitable 
use :  Coventry  v.  Atty.  Gen.,  7  Brown's  Par.  Cases,  286 ;  Wit- 
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man  v.  Lex,  17  S.  &  R.  88 ;  Griffin  v.  Graham,  1  Hawks  (N. 
C.)  96 ;  State  v.  Gerard,  2  Iredell  Eq.  (N.  C.)  210 ;  McDoncigh's 
Exrs.  V.  Murdoch,  15  How.  367 ;  Perin  v.  Carey,  24  How. 
466;  Magill  v.  Brown,  Bright.  846:  Cresson's  Ap.,  80  Pa. 
450;  Price  v.  Maxwell,  28  Pa.  85 ;  2  Roper,  Legacies,  101 ; 
Pickering  v.  Shotwell,  10  Pa.  28 ;  Vidal  v.  Gii-ard's  Exrs.,  2 
How.  189,  and  schedules  of  cases  printed  in  the  report  of  that 
decision.  At  the  expiration  of  that  time  an  unquestionable 
charitable  use  was  provided  for,  viz.,  the  improvement  of  the 
water  supply,  etc.  Hillyard  v.  Miller,  10  Pa.  826,  could  have 
been  decided  otherwise  under  the  case  first  above  cited.  City 
V.  Girard's  Heirs,  45  Pa.  29  does  not  apply  to  a  trust  under 
terms  as  stated  above. 

11.  There  was  a  present  vested  gift  of  j£l,000  by  testator  to 
the  city  upon  its  acceptance  thereof  with  the  condition  attached, 
viz. :  that  the  funds  should  be  invested  and  loaned  out  to  "young 
married  artificers  "  during  the  first  one  hundred  yeai's  after  the 
testator's  death,  and  then  the  gift  with  its  accumulations  to  be 
devoted  to  the  charitable  use  as  to  water  supply,  etc. :  Barton 
V.  Cooke,  5  Ves.  468 ;  Knox  v.  Hotham,  15  Sim.  82 ;  Beck's 
Ap.,  46  Pa.  527  ;  Lassence  v.  Tierney,  1  Macn.  &  Gord.  551 ; 
Kellett  V.  Kellett,  L.  R.  8  H.  L.  160 ;  City  v.  Gii-ard,  45  Pa.  9 ; 
Gray,  Perp.,  §§607,  678;  Odell  v.  Odell,  10  Allen,  1;  Wil- 
liams  V.  Williams,  4  Seld.  587  ;  Jee  v.  Audley,  1  Cox  Ch.  824. 
The  gift  cannot  fail  for  it  vested  in  the  city  on  testator's  death, 
with  a  direction  to  invest  as  a  condition  attached. 

in.  Appellants  are  barred  by  the  lapse  of  time  from  attack- 
ing the  trust  and  claiming  the  fund :  Neely's  Ap.,  85  Pa.  887 ; 
Barnholt  v.  Ulrich,  11  W.  N.  51 ;  Todd's  Ap.,  24  Pa.  429 ; 
Hamilton  v.  Hamilton,  18  Pa.  20;  Ashhuwt's  Ap.,  60  Pa. 
290 ;  Fricke  v.  Magee,  38  Leg.  Int.  189 ;  Bickel's  Ap.,  86  Pa. 
204 ;  Irwin  v.  Cooper,  92  Pa.  298 ;  Stackhouse  v.  Bamston,  10 
Ves.  Jr.  453 ;  Townshend  v.  Townshend,  1  Cox,  67  ;  Hasell's 
Case,  3  You.  and  C.  617 ;  8  Jur.  1101 ;  Shewen  v.  Vander- 
horst,  1  Russ.  &  Mylne,  847 ;  Berrington  v.  Evans,  1  Y.  &  C. 
484 ;  Fyson  v.  Pole,  8  Y.  &.  C.  266 ;  3  Jur.  122 ;  Watson  v. 
Birch,  15  Sims.  523 ;  11  Jur.  198 ;  16  L.  J.  Ch.  188 ;  Rocke  v. 
Cooke,  12  Jur.  5 ;  17  L.  J.  Ch.  98 ;  1  De  G.  &  S.  675 ;  Attor- 
ney General  v.  Fishmonger's  Co.,  5  M.  &  C.  11;  Preston's  Will, 
2  Beav.  588 ;  Simmons  v.  RudaU,  1  Sim.  N.  S.  115 ;  15  Jur.  162 ; 
2  Dan.  Ch.  Pr.  §48  ;  Gregor  v.  Molesworth,  2  Ves.  Sr.  109 ;  2 
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Dan.  Ch.  Pr.,  Ibid. ;  Foster  v.  Hodgson,  19  Ves.  Jr.  180 
Hoare  v.  Peck,  6  Sim.  51 ;  Bull  v.  Towson,  4  W.  &  S.  567 ; 
Bones'  Ap.,  27  Pa.  492;  Brewster  v.  Brewster,  8  Phila.  855; 
Girard  Bank  v.  Bank,  39  Pa.  92 ;  Chorpeniiing's  Ap.,  32  Pa. 
815 ;  Hassler  v.  Bitting,  40  Pa.  68 ;  1  Story's  Eq.  237  ;  Moth 
V.  Atwood,  6  Ves.  845 ;  Hovenden  v.  Loi-d  Annesley,  2  Sch.  & 
Lef.  636;  Cholraondelly  v.  Clinton,  2  Jac.  &  Walker,  141; 
Champion  v.  Rigb}^  1  Russ.  &  Mylne,  539 ;  Roberts  v.  Tun- 
stall,  4  Hai-e,  257 ;  Elmendorf  v.  Taylor,  10  Wheat  152 ; 
McKnight  v.  Taylor,  1  How.  161 ;  Bowman  v.  Wathen,  1 
How.  189  ;  Prevost  v.  Gratz,  6  Wheat.  481 ;  Wagner  v.  Baird, 
7  How.  234 ;  Foulk  v.  Brown,  2  Watts  209;  Bull  v.  Towson, 
4  W.  &  S.  569;  Lyons  v.  Marclay,  1  Watts,  275.  If  the  be- 
quest is  now  invalid  it  was  when  the  executors  paid  it  over  to 
the  city.  The  residuary  legatees  made  no  objections  and  are 
guilty  of  laches, 

IV.  The  orphans'  court  had  no  jurisdiction :  Wimmer's  Ap., 
1  Wh.  96 ;  Act  of  June  16, 1836,  P.  L.  792 ;  Blinker  v.  Brinker, 
7  Pa.  53;  Fretz's  Ap.,  4  W.  &  S.  433;  Willard's  Ap.,  65  Pa. 
265 ;  Harrisburg  Bank's  Ap.,  84  Pa.  880 ;  Ditsche's  Est.,  18 
Phila.  288 ;  Walter's  Ap.,  95  Pa.  805.  The  proceedings  in 
the  court  below  did  not  involve  the  distribution  of  the  estate 
of  Benjamin  Franklin.  Nor  were  they  instituted  for  the  re- 
covery of  a  legacy.  The  executors  might  have  raised  the 
question  of  the  validity  of  the  legacy  before  paying  it ;  but 
such  a  question  cannot  be  raised  after  the  lapse  of  a  hundred 
years  by  the  parties  who  appear  upon  the  recoi-d  as  petitioners. 
One  of  these  proceedings  is  a  claim  by  sui  administratrix  c.  L  a. 
to  recover  from  a  living  legatee  the  return  of  the  legacy ;  the 
other,  a  claim  by  the  heir  of  a  residuary  legatee  upon  another 
living  legatee  for  the  return  of  a  legacy  paid,  as  is  contended 
improperly,  under  a  void  bequest.  If  the  ancestor  of  the  ap- 
pellant Bache  received  from  the  executors  of  Franklin  less 
than  he  ought  to  have  received  by  reason  of  an  improper  pay- 
ment to  the  city,  appellant  should  look  for  redress  to  the  exec- 
utors or  to  their  estates. 

OpiNtoN  BY  Me.  Justice  Hbydrick,  July  18, 1892. 

The  ground  upon  which  the  appellants  invokecl  the  jurisdic- 
tion of  the  orphans'  court  was  that  the  city  of  Philadelphia, 
having  received  a  legacy  from  the  executors  of  Dr.  Franklin 
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under  a  void  bequest,  a  trust  thereupon  resulted  in  favor  of  bis 
residuary  legatees  as  to  the  money  so  received,  of  which  the 
city,  ip9ofacto^  became  trustee,  and,  as  such,  subject  to  the  ju- 
risdiction of  that  court.  It  is  not  denied  that  the  city  received 
the  legacy  upon  the  trusts  declared  in  the  will  of  Dr.  Franklin, 
and  it  may  be  admitted  for  the  present  purpose  that  the  trust 
for  accumulation  was  illegal,  and  the  bequest  for  that  reason 
void.  It  does  not,  however,  necessarily  follow  that  the  fund 
was  impressed,  in  the  hands  of  the  city,  with  a  trust  in  favor 
of  the  residuary  legatees  or  the  legal  representatives  of  the 
testator,  or  that  the  city,  in  virtue  of  its  acceptance  of  it,  be- 
^came  a  trustee  for  the  appellants,  and,  as  such,  liable  to  ac- 
count to  them  in  the  orphans'  court.  The  relation  of  trustee 
and  eettai  que  trust  involves  duties,  obligations  and  liabilities 
upon  the  one  side  as  well  as  rights  upon  the  other,  and  there- 
fore it  is  that  the  question  whether  that  relation  has  been  es- 
tablished must  depend  primarily  upon  a  question  of  capacity 
or  passive  power  to  accept  the  trust  and  assume  the  obligations 
inseparable  from  it.  Accordingly  it  has  been  laid  down  gen- 
erally that  a  trustee  should  be  a  person  capable  of  taking  and 
holding  the  legal  estate  and  possessed  of  natural  capacity  and 
legal  ability  to  execute  the  trust :  1  Lewin,  Trusts,  c.  8,  §  2. 
If  the  city  of  Philadelphia  had  not  capacity  to  take  the  fund 
and  administer  it  for  the  benefit  of  the  residuary  legatees  of 
Dr.  Franklin,  it  could  not,  and  never  did,  become  their  trustee 
in  respect  to  it.  A  municipal  corporation,  like  a  private  cor- 
poration, is  a  legal  entity,  existing  only  in  contemplation  of 
law  and  in  virtue  of  law.  Being  the  creature  of  law,  it  can 
have  only  those  capacities  which  are  imparted,  and  exercise 
only  those  powers  which  are  expressly  or  by  necessary  implica- 
tion granted  to  it.  Its  objects  being  governmental,  its  appro- 
priate functions  are  all  necessarily  governmental.  In  the 
absence  therefore  of  an  express  grant  of  power  to  accept  and 
hold  property  upon  purely  private  trusts,  and  to  execute  such 
trusts,  it  can  no  more  do  so  than  can  a  nonentity.  Indeed,  as 
to  everything  dehors  its  legitimate  field  of  operations,  it  is  as  if 
it  were  not.  Instances  are  not  wanting  in  which  municipal 
corporations  have  executed  trusts  committed  to  them  by  pri- 
vate persons,  but  these  have  been  for  public  purposes,  germane 
to  the  objects  of  the  corporation,  and  they  have  been  upheld 
Vol.  ol— 29 
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for  that  reason.  Commenting  upon  Gloucester  v.  Osbom,  1 
H.  L.  *272,  in  which  it  was  said  that  a  municipalit}'  may  take 
and  hold  for  purposes  altogether  private,  Shabswood,  J.,  said 
in  Philadelphia  v.  Fox,  64  Pa.  169:  "But  the  administration 
of  such  trusts,  and  the  consequent  liabilities  incurred,  are  alto- 
gether inconsistent  with  the  public  duties  imposed  upon  the 
municipality.  It  could  hardly  be  pretended,  I  think,  in  this 
country,  that  it  could  be  a  trustee  for  the  separate  use  of  a 
married  woman  to  educate  the  children  of  a  donor  or  testator, 
or  to  accumulate  for  the  benefit  of  particular  persons.  It  cer- 
tainly is  not  compellable  to  execute  such  trusts,  nor  does  it 
seem  competent  to  accept  and  administer  them."  The  same 
thought  was  evidently  in  the  mind  of  the  court  in  Mayor  v. 
Elliott,  8  Rawle,  170. 

It  has  not  been  shown  that  the  city  of  Philadelphia  was  ex- 
pressly authorized  by  its  charter  to  accept  and  administer  trusts 
for  other  than  public  purposes,  germane  to  the  objects  for 
which  it  was  created ;  and  as  its  agents  could  not  commit  it 
beyond  the  scope  of  its  powers,  which  is  necessarily  the  utmost 
limit  of  their  powers,  it  follows  that  when  they  received  the 
legacy  from  Dr.  Franklin's  executors  they  did  not  thereby  and 
for  it  accept  a  trust  in  favor  of  the  residuary  legatees.  That  a 
resulting  trust  and  the  consequent  duties  of  the  trustee  are  not 
necessarily  dependent  upon  the  intention  of  either  the  donor 
or  trustee,  but  may  be  implied  independently  of  and  contrary 
to  both,  does  not  militate  against  this  proposition.  Where  a 
trust  is  implied  conti-ary  to  intention,  as  would  be  the  case 
here,  the  implication  is  a  fiction  of  the  law  invented  to  prevent 
a  failure  of  justice.  But  the  law  will  not  resort  to  a  fiction 
that  will  defeat  its  own  policy  by  converting  into  a  trustee  a 
municipal  corporation  from  which  it  has,  for  the  public  good, 
withheld  capacity  to  accept  and  administer  the  trust.  The  re- 
lation of  trustee  and  cestui  que  trust  never  having  been  estab- 
lished between  the  city  of  Philadelphia  and  the  residuary 
legatees,  it  follows  that  the  orphans'  court  has  not  jurisdiction 
to  compel  the  former  to  account  to  the  latter.  This  view  ren- 
ders it  unnecessary  to  consider  the  other  questions  which  were 
argued  with  great  ability  and  learning  b}'-  the  counsel  of  the 
respective  parties. 

The  decree  of  the  court  below  dismissing  the  appellants'  peti- 
tion is  affirmed. 
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MunicipaliUes-^oniTol  of  9treet9^Private  drains. 

Where  a  borough  council  has  power  to  build  sewers  and  drains,  it  has 
power  to  grant-permission  to  a  citizen  to  lay  a  drain  pipe  in  the  streets  to 
lead  off  the  surplus  or  refuse  water  from  his  building.  Smith  v.  Sim- 
mons, 103  Pa.  82,  and  Susquehanna  Depot  v.  Simmons,  112  Pa.  884,  ap- 
plied. 

RighU  qf  private  abutting  landowner. 

An  abutting  landowner  has  not  an  unqualified  ownership  of  the  sub- 
soil of  the  street,  so  as  to  entitle  him  to  compensation  or  to  demand  that 
his  consent  shall  be  obtained  before  any  of  the  authorized  uses  of  the  sub- 
soil of  the  streets  can  be  made. 

Nuisance — Ivjunction — Establishing  right  at  law. 

A  private  drain  laid  under  a  public  street,  by  permission  of  borough 
councils,  is  not  a  nuisance  per  $e.  An  injunction  for  its  removal  can- 
not be  granted  until  after  the  right  has  been  established  in  an  action  at 
law,  where  the  evidence  is  conflicting  as  to  whether  it  is  a  nuisance  in 
fact. 

Argued  Feb.  1, 1892.  Appeal,  No.  864  Jan.  T.,  1891,  by  de- 
fendants, Patrick  McGrath  et  al.,  from  decree  of  C.  P.  Mont- 
gomery Co.,  Dec.  T.,  1889,  No.  2,  in  equity,  for  Alan  Wood, 
Jr.,  plaintiff.  Before  Paxson,  C.  J.,  Green,  Williams, 
Mitchell  and  Hetdrick,  JJ. 

Bill  for  injunction  to  restrain  defendants  from  maintaining 
private  drain  from  well  in  street  connecting  with  defendant's 
premises,  said  drain  being  laid  under  public  street  on  land  of 
plaintiff. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  master,  Montgomery  Evans,  held  that  the  power  of  the 
borough  extended  only  to  use  of  streets  for  public  purposes : 
Dillon,  Mun.  Corp.,  §  541 ;  Cone  v.  Hartford,  28  Conn.  863 ; 
by  general  ordinance :  Dillon,  §  266 ;  which  could  not  be 
granted  to  particular  individuals:  Com.  v.  Harris,  10  W.  N.  10; 
Reimer's  Ap.,  100  Pa.  182.  The  auditor  accordingly  recom- 
mended a  decree. 

Defendant  excepted,  inter  alia,  that  the  auditor  erred  (1)  in 
not  dismissing  the  bill  for  want  of  jurisdiction ;  (2)  in  con- 
cluding that  the  borough  had  no  power  to  use  the  street  to 
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drain  the  well,  or  to  commit  the  work  to  a  citizen  most  injured 
by  it ;  (8)  in  not  finding  the  well  a  public  nuisance,  that  it 
overflowed  and  injured  defendants  but  was  without  drainage, 
and  detrimental  to  the  general  health  and  welfare  of  the  bor- 
ough. 

The  court,  Swabtz,  P.  J.,  citing,  on  above  points,  the  addi- 
tional case  of  Hutchinson  v.  Trenton,  12  Stewart,  669,  dismissed 
the  exceptions  and  entered  a  decree  as  prayed  for.  Defend- 
ants thereupon  appealed. 

JErrori  assignedy  inter  alia^  were  (1-8)  dismissal  of  exceptions, 
and  (4)  entry  of  decree,  quoting  exceptions  and  decree. 

N.  H.  Larzelere^  M.  M.  Oibaon  with  him,  for  appellees. — 
The  old  well  had  to  be  drained  to  prevent  a  public  nuisance. 
The  course  of  the  drain  was  in  the  discretion  of  councils. 
They  could  have  drained  it  over  the  surface,  if  possible,  or 
they  could  have  made  a  public  sewer,  in  which  case  the  abut- 
ting owner  must  pay  part  of  the  cost.  Having  no  sewer  sys- 
tem, they  adopted  a  private  underground  drain.  Such  use  of 
streets  is  as  necessary  as  public  travel,  is  authorized  by  statute, 
and  is  within  the  police  power.  The  owner  of  the  fee  in  streets  - 
holds  in  subordination  to  proper  municipal  use.  If  the  adjoin- 
ing property  owner  must  consent,  councils  would  have  no 
vested  right  to  make  these  improvements,  but  could  be  stopped 
by  the  whim  of  any  property  holder.  Goodson  v.  Richardson, 
L.  R.  9  Oh.  Ap.  221,  was  a  suburban  case  in  England  where 
the  law  seems  to  require  the  consent  of  the  owner.  Sterling's 
Ap.,  Ill  Pa.  36,  recognizes  the  difference  between  urban  and 
suburban  highways.  Smith  v.  Simmons,  103  Pa.  82,  reaffirmed 
in  Susquehanna  Depot  v.  Simmons,  112  Pa.  384,  rules  our  case 
on  principle,  as  proper  drainage  is  as  necessary  as  getting  water 
for  domestic  use.  Under  that  case  the  right  exists  and  the 
license  under  it  may  be  delegated. 

Appellee  is  estopped  by  permitting  the  work  to  be  done 
without  objection,  or  at  least  is  remitted  to  his  remedy  at  law. 
There  was  no  public  nuisance,  no  attempt  to  prove  damage. 
Irreparable  damage  should  be  established.  Lewis  v.  Jones,  1 
Pa.  836 ;  Minnig's  Ap.,  82  Pa.  377.  A  chancellor  must  bal- 
ance the  injuries  of  granting  or  withholding  the  writ.  And 
the  right  must  be  previously  established  at  law. 
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J.  B.  Holland^  Henry  Freedley^  with  him  for  appellee. — ^Appel- 
lant concedes  the  well  a  nuisance  of  his  own  creating.  It  should 
have  been  abated  by  filling  it  up.  At  least  councils  should 
have  constructed,  under  statutory  authority,  a  public  sewer  for 
public  use,  regulating  by  ordinance  the  right  to  connect  there- 
with. They  cannot  delegate  this  power  to  an  individual :  Cases 
cited  by  master  and  court  below.  Their  permission  in  such 
case  extends  only  to  licensing  him  to  tear  up  the  roadway  and 
to  create  in  the  roadway  what  would  otherwise  be  a  nuisance ; 
but  his  right  to  so  occupy  land  of  another,  although  in  the  high- 
way, is  predicated  on  consent  of  owner,  either  actual  or  im- 
plied :  Goodson  v.  Richardson,  L.  R.  9  Ch.  Ap.  221 ;  Sterling's 
Ap.,  Ill  Pa.  41.  Smith  v.  Simmons,  108  Pa.  32,  goes  no  fur- 
ther than  this. 

Opinion  by  Mr.  Justice  Green,  July  13, 1892. 

It  was  certainly  proved,  and  not  contradicted,  at  the  hearing 
of  this  case  before  the  master,  that  the  borough  council  gave 
permission  to  the  defendant  James  A.  McGi-ath  to  construct  the 
drain  in  question.  In  so  far  therefore  as  it  was  in  the  power 
of  council  to  authorize  the  digging  and  laying  of  the  drain,  the 
act  of  the  defendant  in  doing  so  was  a  lawful  act.  The  power 
of  the  council  to  dig  up  the  surface  of  the  streets  of  the  borough, 
and  to  build  sewers  and  drains,  or  to  lay  water  or  gas  pip^ 
thereunder,  is  ample  under  the  borough  charter  (Act  May  15, 
1860,  P.  L.  1051,  and  the  supplement  thereto.  Act  March  22, 
1870,  P.  L.  522),  and  is  not  contested  by  the  plaintiff.  But  it 
is  strenuously  contended  by  the  plaintiff,  and  it  was  decided  by 
the  master  and  the  court  below,  that  this  right  of  the  council  is 
limited  to  public  purposes  only,  and  may  not  be  exercised  in 
favor  of  an  individual  citizen  for  a  private  purpose.  So  far  as 
this  contention  alone  is  concerned,  it  has  been  disposed  of  by 
the  decision  of  this  court  in  the  case  of  Smith  v.  Simmons, 
108  Pa.  82,  in  which  we  held  that  it  was  competent  for  the 
authorities  of  a  borough  to  grant  permission  to  a  citizen  to 
dig  up  a  street  of  the  borough  for  the  purpose  of  laying  a  water 
pipe  to  lead  water  from  a  spring  to  his  private  house,  and  that 
the  digging  of  the  necessary  ditch  in  the  street  for  that  purpose 
was  not  per  Be  a  nuisance.  Our  brother  Gordon,  in  a  full  dis- 
cussion of  the  subject,  said,  in  the  course  of  the  opinion :  '*  If  the 
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ditch  dug,  for,  and  at  the  instance  of.  Dr.  Smith,  was  a  public 
nuisance,  then  he  and  all  engaged  in  sinking  it  were  responsible 
for  all  damages  resulting  from  it.  .  .  .  But  we  do  not  think  it 
was  per  se  a  nuisance,  such  a  work  that  the  borough  council  had 
no  power  to  permit.  This  ditch  was  dug  for  the  purpose  of 
laying  a  pipe  for  the  conveyance  of  water  from  a  spring  to  one 
of  the  defendant's  houses  on  Willow  street.  ...  In  these  days 
when  water  works  are  common  to  all  the  large  towns,  pipes 
are  laid  in  the  streets  from  which  the  water  supply  is  drawn, 
both  for  public  and  private  uses,  and,  although  the  right  thus 
to  lay  pipes  is  usually  accorded  to  a  corporation,  it  by  no 
means  follows  that  it  might  not  be  done  by  private  persons 
acting  under  municipal  authority.  Necessity,  as  was  held  in 
the  case  of  Com.  v.  Passmore,  1  S.  &  R.  217,  justifies  many 
actions  which  would  otherwise  be  nuisances.  No  one  has  the 
right  to  throw  wood  or  stones  in  the  street  at  his  pleasure ; 
nevertheless,  as  building  is  necessary,  building  materials  may 
be  laid  therein  for  a  reasonable  time  and  in  a  convenient  man- 
ner. So  may  a  merchant  occupy  the  street  with  his  goods. 
In  like  manner  may  the  common  highways  be  temporarily 
opened  for  the  purpose  of  building  vaults  under  them,  or,  un- 
der like  regulations,  private  drains  may  be  connected  with  the 
common  sewers  or  gutters,  or  houses  and  other  buildings  with 
the  streets,  by  alleys,  doorsteps  and  the  like.  By  such  things 
as  these,  and  many  others,  which  are  justified  by  necessity  or 
custom,  may  public  highways  be  occupied  temporarily  or  per- 
manently ;  and  it  would  be  strange,  indeed,  if,  in  the  face  of 
all  this  array  of  precedents,  a  private  citizen,  acting  under 
municipal  license,  could  not,  without  committing  a  public 
nuisance,  lay  a  water  pipe  along  a  street  to  his  house."  This 
doctrine  was  repeated  in  the  case  of  Borough  of  Susquehanna 
Depot  V.  Simmons,  112  Pa.  884,  in  which  we  said:  "It  is 
settled  that  the  defendant  [the  borough]  had  the  right  to  grant 
tlie  license  to  dig  the  ditch  complained  of ;  in  this  it  did  noth- 
ing unlawful." 

The  reasoning  and  the  decisions  in  these  two  cases  are  en- 
tirely satisfactory  to  us ;  so  much  so  that  we  do  not  think  it 
necessary  to  repeat  the  reasoning  or  to  vindicate  the  judg- 
ments. But  it  is  too  plain  for  argument  that,  if  a  borough  has 
the  power  to  grant  to  an  individual  the  right  to  lay  a  water 
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pipe  in  the  streets  for  his  exclusive  use,  it  must  also,  by  parity 
of  reasoning,  possess  the  entirely  similar  power  to  grant  per- 
iDission  to  a  citizen  to  lay  a  drain  pipe  in  the  streets  to  lead 
off  the  surplus  or  refuse  water  from  his  building.  The  objec- 
tion in  the  latter  case  is  that  the  streets  can  only  be  used  for 
public  purposes,  and  not  for  those  which  are  private.  But 
that  objection  would  have  required  us  to  deny  the  private  use 
in  the  Simmons  case.  It  is  perfectly  plain  that  the  munici- 
pal power  to  grant  the  license  cannot  exist  in  the  one  case, 
unless  it  also  exists  in  the  other. 

The  learned  court  below,  in  their  opinion,  thought  that  the 
doctrine  in  the  Simmons  case  was  not  applicable  in  this,  be- 
cause in  that  case  there  was  no  private  abutting  owner  in- 
volved in  the  contest,  and  the  right  of  such  owner  was  not 
adjudged.  But  the  least  consideration  will  show  that  the  right 
of  a  private  abutting  owner  has  nothing  to  do  with  the  ques- 
tion. It  is  the  extent  of  the  municipal  authority  to  grant  the 
use  of  the  street  for  a  private  purpose  that  is  alone  in  question, 
and  that  authority  does  not  depend  in  any  degree  upon  the 
will  of  the  abutting  owner.  If  the  power  exists  at  all,  it  exists 
as  a  function  of  the  municipal  authority,  and  is  in  no  sense  an 
emanation  of  the  will  of  the  abutting  owners. 

The  conclusion,  both  of  the  master  and  court  below,  was 
based  upon  the  idea  that  the  abutting  owner  is  the  owner  of 
the  fee  of  the  land  occupied  by  the  street,  and  the  laying  of  a 
drain  pipe  under  the  street  without  his  consent  is  an  invasion 
of  his  right  as  owner  of  the  land.  How  fallacious  this  proposi- 
tion is,  is  at  once  apparent  when  it  is  considered  that  the  right 
of  the  public  in  the  streets  of  cities,  boroughs  and  towns  is  far 
more  extensive  than  the  mere  right  to  use  the  surface  of  the 
land  for  the  purpose  of  passage.  It  is  beyond  all  question  that, 
in  the  municipal  organization  referred  to,  the  governing  au- 
thority possesses  just  as  clear  a  right  to  make  use  of  the  sub- 
soil as  of  the  surface,  for  very  many  purposes  for  which  the 
surface  is  not,  and,  ordinarily,  cannot  be,  used  except  with 
great  inconvenience.  It  may  undoubtedly,  either  by  itself,  or 
by  its  delegated  authority  to  others,  dig  up  the  soil  to  lay 
water  pipes,  gas  pipes,  sewers,  drains,  electric  wires,  telegraph 
and  telephone  wires,  cables  and  doubtless  subterranean  rail- 
ways, every  one  of  which  uses  is  in  direct  and  exclusive  hos- 
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tility  to  the  abutting  owners'  right  in  the  fee.  And  the  grant 
of  these  privileges  may  be  made,  and  is  constantly  made,  to 
other  corporations  or  associations  without  the  least  regard  to 
the  will  or  consent  or  property  right  of  the  adjoining  owner. 
He  is  not  consulted  about  such  matters.  He  has  no  right  to  pre- 
vent such  uses  if  the  public  authorities  agree  to  it ;  in  short,  he 
is  not  the  unqualified  owner  of  the  subsoil  of  the  street ;  and 
the  cases  are  most  rare  where  he  has  the  opportunity  to  avail 
himself  of  his  reversionary  right  resulting  from  the  abandon- 
ment X)f  the  highway.  If  the  municipality,  or  any  locum  tenens 
thereof,  desires  to  lay  water  pipes,  gas  pipes,  sewers,  or  drain 
pipes  in  the  subsoil,  he  has  no  right  to  compensation  on  ac- 
count of  such  use,  nor  can  he  intervene  in  the  courts  to  pre- 
vent it.  He  has  no  title  which  will  enable  him  to  do  so.  The 
argument  on  the  part  of  the  plaintiff  proves  too  much.  It 
denies  entirely  the  right  of  the  borough  to  allow  a  private 
owner,  along  a  street  which  has  no  drain,  to  connect  with  a 
drain  on  another  street,  unless  the  consent  of  all  intervening 
owners  be  obtained.  In  many  towns  and  boroughs  of  the  com- 
monwealth the  pipes  and  drains  and  sewers  are  not  laid  on  all 
the  streets  but  on  a  few  of  the  principal  streets.  It  follows 
from  the  contention  of  the  plaintiff  that  all  citizens  owning 
properties  on  the  side  streets  which  have  no  pipes  or  drains, 
cannot  obtain  their  gas  or  water,  and  cannot  connect  with  the 
sewers  and  drains,  because  the  municipal  authorities  cannot 
give  them  permission  to  do  so.  This  certainly  is  not  the  law, 
and  it  is  opposed  to  the  only  decisions  we  have  on  the  sub- 
ject.  Nor  is  there  any  good  reason  for  holding  such  a  doc- 
trine. The  streets  and  alleys  of  cities,  towns  and  boroughs 
are  under  the  control  and  direction  of  these  municipalities, 
and  they  have  all  the  power  over  them  that  can  lawfully  exist. 
They  are  the  universally  recognized  channels  of  communica- 
tion between  the  different  parts  of  the  municipal  territory, 
and  no  private  interest  in,  or  ownership  of,  the  subsoil  is  per- 
mitted to  interfere  with  the  free  use  of  both  the  surface  and 
the  subsoil  by  the  municipal  authorities  or  by  their  delegated 
substitutes.  Any  other  doctrine  would  entirely  frustrate  all 
beneficial  uses  of  the  public  streets  and  alleys  of  the  cities, 
towns  and  boroughs  of  the  commonwealth.  It  is  clear  there- 
fore that  the  adjoining  owners  have  no  interest  in  the  subsoil 
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of  the  street  which  will  enable  them  to  demand  that  their  con- 
sent must  be  obtained  before  any  uses  of  the  subsoil  of  the 
streets  can  be  made.  It  does  not  lie  with  them  to  say  they  ad- 
mit that  the  borough  authorities  can  use  them  for  all  public 
purposes  but  cannot  permit  their  use  for  the  same  kind  of 
purpose  by  a  private  citizen,  because  we  have  already  decided 
that  they  can  do  so  ;  and  if  the  use  permitted  is  of  the  same 
kind  to  which  the  surface  or  subsoil  of  the  streets  may  be  de- 
voted, they  have  no  more  right  to  object  in  the  one  case  than  in 
the  other. 

Having  determined  the  question  of  the  power  of  the  borough 
to  grant  permission  to  the  defendants  to  lay  the  drain  in  ques- 
tion, the  next  subject  requiring  consideration  is  whether  a 
nuisance  to  the  plaintiff  has  been  produced  by  the  use  of  the 
drain,  such  as  is  remediable  by  injunction.  After  the  drain 
had  been  in  use  nearly  a  year,  one  of  the  tenants  of  the  plaint- 
iff made  complaint  of  it  to  the  plaintiff,  who  thereupon  informed 
the  defendants  of  the  complaint  and  requested  them  to  remove 
the  outlet  of  the  drain,  which  they  accordingly  did  within  a 
few  days  after  receiving  the  notice.  They  extended  the  drain 
to  Sansom  street,  which  was  an  open  surface  drain  to  the  river 
for  the  surface  drainage  of  that  part  of  the  borough.  After 
that  no  further  complaint  was  made  by  the  plaintiff's  tenants. 
It  is,  of  course,  very  clear  that  no  injunction  can  now  be 
granted  against  the  maintenance  of  the  discharge  from  the 
drain  in  front  of  the  house  occupied  by  Mi's.  Tierney,  as  it  was 
removed  before  the  bill  in  this  case  was  filed  and  that  cause 
of  complaint  had  ceased  to  exist.  But  whether  before  or  after 
the  removal  of  th»  mouth  of  the  drain,  and  especially  after, 
the  testimony  in  the  cause  is  entirely  insufficient  to  warrant 
the  granting  of  any  injunction.  After  the  removal,  the  over- 
whelming weight  of  the  t^timony  is  against  the  existence  of 
any  nuisance  on  account  of  the  drain,  and  in  our  judgment 
the  case  is  brought  within  the  class  of  decisions  which  hold  that 
an  injunction  to  restrain  a  nuisance  will  not  be  granted  in  a 
doubtiul  case,  or  until  after  the  plaintiff  has  established  his 
right  to  relief  in  an  action  at  law. 

In  Rhea  v.  Forsyth,  87  Pa.  508,  where  the  subject  of  grant- 
ing injunctions  to  restrain  private  nuisances  was  most  fully 
considered,  we  said,  Woodwabd,  J. :  "  From  these  and  many 
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more  authorities  which  might  be  cited  to  the  same  effect,  it  is 
apparent  that,  where  the  plaintiff's  right  has  not  been  estab- 
lished at  law,  or  is  not  clear,  but  is  questioned  on  every  ground 
on  which  he  puts  it,  not  only  by  the  answer  of  the  defendant 
but  by  the  proofs  in  the  cause,  he  is  not  entitled  to  remedy  by 
injunction.  It  is  not  enough  that  he  is  enabled  to  produce 
some  evidence  of  his  right,  when  there  is  conflicting  evidence 
that  goes  to  the  denial  of  all  right.  In  a  case  so  situated,  the 
plaintiff  should  first  establish  his  right  in  an  action  at  law,  and 
then  come  into  chancery  if  necessary  for  the  protection  of  the 
legally  established  right." 

In  New  Castle  v.  Raney,  180  Pa.  546,  a  case  far  stronger  in 
its  proofs  than  the  present,  we  reversed  a  decree  granting  an 
injunction  to  restrain  a  nuisance  and  dismissed  the  plaintiff's 
bill  with  costs.  It  was  alleged,  and  the  master  and  court  be- 
low found,  that  a  milldam  and  pool  had  become  a  public  nui- 
sance by  reason  of  the  emptying  of  cesspools  into  it,  and  an 
injunction  was  granted  to  abate  the  dam.  Mr.  Chief  Jus- 
tice Paxson,  in  the  course  of  his  opinion,  said :  "  We  do  not 
question  the  power  of  a  court  of  equity  to  restrain  and  abate 
public  nuisances.  This  is  settled  by  a  line  of  decisions.  But 
the  authorities  uniformly  limit  the  jurisdiction  to  cases  where 
the  right  has  first  been  established  at  law,  or  is  conceded.  It 
was  never  intended,  and  I  do  not  know  of  a  case  in  the  books, 
where  a  chancellor  has  usurped  the  functions  of  a  jury,  and 
attempted  to  decide  disputed  questions  of  fact  and  pass  upon 
conflicting  evidence  in  such  cases.  .  .  .  But,  as  before  ob- 
served, this  milldam  is  not  a  nuisance  per  ae.  Whether  it  is 
a  nuisance  at  all  depends  upon  the  testimony  and  that  is  con- 
flicting. .  .  .  Heretofore  the  jurisdiction  'of  equity  has  been 
confined  to  nuisances  per  ae^  or  when  the  right  is  clear,  or  has 
been  settled  by  the  verdict  of  a  jury.  We  think  it  better  to 
adhere  to  the  beaten  track."  In  the  still  more  recent  case  of 
Mowday  v.  Moore,  133  Pa.  598,  the  same  doctrine  was  applied, 
and  we  again  reversed  a  master's  report  and  decree  of  the 
court  below  granting  an  injunction  to  restrain  a  private  nui- 
sance. Our  Brother  Mitchell,  in  stating  the  rule  applica- 
ble in  such  cases,  said  ^^  that  damage  which  is  imminent  and 
irreparable,  or  is  not  capable  of  adequate  compensation  in 
money,  may  be  enjoined,  without  waiting  for  the  process  of 
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law,  is  not  intended  to  be  questioned,  but  the  right  must  be 
clear,  and  the  facts  upon  which  it  rests  uncontested."  He 
then  reviews  the  testimony  and  shows  that  it  presented  only 
a  doubtful  case  at  the  best,  and  therefore  the  remedy  by  in- 
junction was  inapplicable  and  could  not  be  allowed. 

If  we  examine  the  testimony  in  the  present  case,  we  find 
that  such  annoyance  as  was  sustained  by  the  drain  as  at  first 
constructed  was  remedied  by  the  act  of  the  defendant,  and 
after  that  the  annoyance  ceased.  This  is  proved  by  the  plaint- 
iff's witness  Mrs.  Tierney.  One  other  witness  for  the  plaint- 
iff, William  F.  Smith,  said  he  noticed  an  offensive  odor  once 
after  the  extension  was  made;  but  that  was  the  only  time, 
though  he  had  passed  up  and  down  fifty  times  or  more. 
George  W.  Evans,  another  of  plaintiff's  witnesses,  testified 
that  he  had  noticed  an  offensive  odor  when  his  attention  had 
been  called  to  it  by  Mrs.  Tierney,  but  that  was  before  the  ex- 
tension of  the  drain.  He  was  asked :  "  Q.  Have  you  ever 
smelled  anything  as  the  gutter  is  constructed  now?  A.  No, 
sir.  Q.  The  time  that  you  alluded  to  is  the  time  before  the 
drain  was  extended  ?  A.  Yes,  sir.  Q.  How  long  ago  was 
that?  A.  I  think  the  drain  was  extended  some  time  last  fall, 
about  last  September.  Q.  Since  that  time  there  has  been  no 
ti-ouble  ?  A.  No,  sir."  The  plaintiff  testified  that  he  noticed 
an  offensive  odor  once  before  the  drain  was  extended,  but 
said  nothing  as  to  how  it  was  after  the  extension.  Alfred 
Craft,  also  examined  by  the  plaintiff,  testified  that  Mrs  Tier- 
ney complained  two  or  three  times  about  the  smell  before  the 
extension,  but  not  afterwards,  and  that  he  himself  had  never 
smelled  any  disagreeable  smell  there.  This  was  the  whole  of 
the  plaintiff's  testimony,  and  it  proves  that,  excepting  Smith's 
testimony,  the  only  smell  that  was  offensive  was  before  the 
extension,  and  that  by  only  three  witnesses,  one  of  whom,  the 
plaintiff,  only  noticed  it  once.  It  also  proves  that  after  the 
extension  only  one  witness.  Smith,  ever  noticed  it,  and  that 
was  upon  one  occasion  only  out  of  fifty  or  more  times  when  he 
passed  the  mouth  of  the  drain. 

Against  this  testimony  the  defendants  examined  seven  wit- 
nesses, the  most  of  whom  lived  close  by  the  mouth  of  the  drain 
and  who  passed  by  it  almost  every  day,  and  all  of  whom  testi- 
fied they  had  never  discovered  any  offensive  smell  there  and 
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were  not  in  the  least  disturbed  by  it.  William  McLaughlin, 
who  lived  three  doors  from  the  mouth  of  the  drain  where  it 
emptied  into  Sansom  street,  and  had  lived  there  always  from 
the  time  the  drain  was  first  laid,  was  asked :  ^^  Q.  Well,  now, 
have  you  ever  been  disturbed  by  any  obnoxious  smells  or  odors 
from  that  drain?  A.  No,  sir."  Having  said  be  made  some 
complaint  to  Smith  about  his  own  waste  pipe  getting  stopped 
up,  he  said:  ^^ I  never  made  complaint  about  the « stench  be- 
cause  I  was  never  annoyed  by  anything  of  that  kind.  Q.  And, 
as  I  understand  you,  during  all  the  time  you  lived  there  you 
had  no  cause  ?  A.  No,  sir.  Q.  What  runs  out  of  this  pipe  ? 
A.  Never  saw  anything  except  clear  water.  Q.  You  very 
frequently  saw  it  ?  A.  Yes,  sir,  I  have  often  seen  it  when  no 
water  was  coming  out  of  it  at  all, — for  days  at  a  time."  William 
Sommers,  who  lived  on  the  opposite  side,  at  the  corner  of  Fay- 
ette and  Elm  streets,  and  knew  when  the  drain  was  put  in, 
and  when  the  extension  was  made,  was  asked :  ^*  Q.  Did  you 
see  or  smell  any  bad  effects  from  it  ?  A.  I  never  did.  I  in- 
spected it  once  when  it  was  at  the  upper  end,  at  the  comer  of  Elm 
and  Fayette.  There  was  no  water  running,  and  no  offensive 
smell."  Brinton  Woodward  was  asked :  "Q.  You  know  where 
this  drain  was  put  in  ?  A.  Yes,  sir,  I  saw  it  put  in.  Q.  Have 
you  frequently  seen  the  mouth  of  the  drain?  A.  Yes,  sir,  I 
have  visited  it.  Q.  Well,  describe  its  condition.  A.  Well, 
its  condition  is  good.  I  never  could  find  anything  offensive 
about  it  I  have  looked  at  the  mouth  of  it  several  times.  I 
never  saw  anything  coming  out  of  it."  Joseph  Eindrigen  tes- 
tified that  he  was  burgess  one  year  and  that  Smith  made  com- 
plaint to  him  about  the  drain  and  they  went  and  examined  it 
together  and  found  no  water  coming  down,  and  several  times 
after  he  examined  it  and  still  found  no  water  coming  down,  and 
that  all  he  saw  was  that  there  were  some  dead  leaves  that  were 
caught  at  the  mouth  of  the  drain.  He  also  said  that  Smithes  com- 
plaint was  the  only  one  that  was  ever  made.  James  Tracy  said 
his  store  was  right  on  the  comer  of  Elm  street  and  Sansom  alley, 
just  across  the  street  from  the  mouth  of  the  drain ;  that  he 
saw  it  every  day  going  to  his  store.  He  was  asked :  "  Q.  What 
do  you  notice  of  its  condition  ?  A.  When  it  rains  I  have  not 
seen  much  water  come  out  of  it.  Q.  What  odors  have  you 
noticed  coming  from  it?      A.    I  have  never  noticed  any. 
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Q.  What  complaints  have  you  heard  as  to  its  condition  ?  A.  I 
have  never  heard  anybody  complain  that  I  know  of."  John 
Crimean  was  a  member  of  town  council  and  chairman  of  the 
street  and  road  committee,  and  testified  that  council  gave  per- 
mission to  McGrath  to  lay  the  drain,  and  that  he  superintended 
the  digging  of  it  himself,  and  that  it  drains  the  rain  water 
from  the  hotel  and  two  new  houses  and  a  hotel  shed  into  the 
old  well  under  the  pavement,  and  from  there,  when  it  overflows, 
down  to  the  mouth  of  the  drain. ,  He  said  there  was  another 
well  on  the  premises  that  was  used  for  the  overflow  of  the 
house  and  water-closets.  He  was  asked :  "  Q.  Have  you  no- 
ticed the  condition  of  the  mouth  of  this  drain  at  any  time  ? 
A.  I  never  saw  anything  come  out  of  the  drain  pipe  except 
water,  and  that  was  on  two  different  occasions  after  very  heavy 
rains.  Q.  What  was  the  odor  of  the  water  ?  A.  Nothing. 
Q.  How  often  do  you  go  by  the  mouth  of  the  drain? 
A.  Sometimes  seven  or  eight  times  a  week ;  never  less  than 
three  or  four  times  a  week."  James  A.  McGrath,  one  of  the 
defendants,  testified  that  only  rain  water  and  water  from  the 
house  ran  into  the  old  well,  and  that  none  of  the  offensive 
matter  from  the  water-closets  went  into  it,  a  separate  well  being 
provided  for  it. 

Now,  the  important  point  of  time  to  be  considered  in  adjudg- 
ing this  case  is  the  time  after  the  extension,  and  as  to  that  but 
a  single  witness  testified  to  ever  having  perceived  any  offen 
sive  odor  escaping  from  the  mouth  of  the  drain,  and  that  was 
but  once  out  of  fifty  or  more  times  that  he  passed  it.  All  the 
other  witnesses,  both  for  plaintiff  and  defendants,  make  no 
complaint  of  it  after  the  extension  ;  and  a  part  of  the  plaintiff's 
witnesses  and  all  of  the  defendants',  testify  that  after  the  ex- 
tension there  was  no  offensive  odor  or  discharge  from  the 
drain.  It  is  almost  needless  to  say  that  in  this  state  of  the  tes- 
timony the  case  of  the  plaintiff  is  worse  than  doubtful,  and  the 
great  preponderance  of  the  testimony  against  the  allegation 
of  nuisance  requires  that  the  bill  should  be  dismissed  on  the 
merits.  We  are  of  opinion  that  it  was  grave  error  to  award 
an  injunction  in  such  a  case,  and  that  it  is  our  duty  to  correct 
it  by  reversing  the  decree  of  the  court  below,  as  we  now  do. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  is 
dismissed,  at  the  cost  of  the  plaintiff. 
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Erie,  to  Use,  Appellant  v.  Brady,  Owner. 

[Marked  to  be  reported.] 

Municipalities^Paving^IterM—Ordinanee^Acty  1876. 

Under  the  Act  of  May  1,  1876,  P.  L.  94,  providing  that  councils  of  cities 
other  than  those  of  the  first  class  shall  not  pass  ordinances  authorizing 
grading  or  paving  of  streets  before  the  city  engineer  has  made  '*  an  esti- 
mate of  the  cost,  particularly  stating  the  items  and  the  cost  of  each/^  a 
statement  giving  the  contractor's  lump  price  for  the  finished  pavement, 
distributing  the  cost  of  work  and  materials  in  one  sum  over  the  surface  of 
the  finished  roadway  at  a  fixed  price  per  foot,  is  not  sufficient,  and  the 
ordinance  authorizing  such  improvement  is  void. 

Bepealing  statute — Retroactive — Act  of  May  27,  1889. 

The  Act  of  May  27,  1889,  repealing  the  Act  of  1876,  will  not  have  the 
effect  of  validating  such  void  ordinance  under  the  Act  of  1876,  or  of  per- 
mitting a  recovery  of  the  claim  for  paving. 

Argued  April  26, 1892.  Appeal,  No.  268,  Jan.  T.,  1892,  by 
plaintiff,  Erie  City,  to  use  of  Barber  Asphalt  Paving  Co.,  from 
judgment  of  C.  P.  Erie  Co.,  Feb.  T.,  1887,  No.  21,  on  verdict 
for  defendant,  John  C.  Brady,  assignee,  owner  or  reputed 
owner.  Before  Paxson,  C.  J.,  Stbebbtt,  Williams,  Mo 
COLLUM  and  Heydrick,  JJ. 

Sci.  fa.  sur  municipal  claim   or  street  improvements. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court,  Gunnison,  P.  J.,  refused  plaintiff's  request  to 
charge  that  (1)  as  the  Act  of  1876  was  repealed,  an  estimate 
by  the  engineer  was  not  required,  and  (2)  the  estimate  made 
complied  with  the  Act  of  1876 ;  and  affirmed  defendant's 
points  that  (3)  as  the  Act  had  not  been  complied  with  the 
ordinance  was  void,  and  the  verdict  should  be  for  defendant, 
and  (4)  the  estimate,  reciting  it,  was  not  in  compliance  with 
the  Act,  the  ordinance  was  void  and  plaintiff  could  not  recover. 

Verdict  and  judgment  for  defendant.  Plaintiff  then  ap- 
pealed. 

Errors  asaiffned  were  (1-4)  rulings  on  points,  quoting  them, 
and  (5)  taking  case  from  jury  and  instructions  for  defendant. 

F.  F.  Marshall  and  Theodore  A.  Laml^  for  appellant. — The 
defence  was  purely  technical.  The  work  was  well  done  and  a 
great  improvement  to  the  property.     Defendant  permitted  it 
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to  be  done  without  dissent.  An  estimate  was  made  by  the 
engineer,  which  was  the  actual  cost,  including  the  grading, 
etc.  The  assessment  to  each  owner,  etc.,  was  attached  to  the 
ordinance  before  it  was  passed.  This  gave  the  property-owners 
notice  of  the  approximate  cost,  which  was  a  substantial  com- 
pliance with  the  Act  of  May  1, 1876,  P.  L.  94.  The  act  could 
not  mean  an  estimate  of  all  the  items.  . 

The  Act  of  1876  was  repealed  expressly  by  the  Act  of  May  27, 
1889,  P.  L.  387,  and  this  case  must  be  decided  as  the  law  stands 
when  judgment  i&  rendered :  Sedgwick,  Con.  St.  107-8 ;  Key 
V.  Goodwin,  4  M.  &  P.  841 ;  Cooley,  Con.  Lim.  381 ;  Satterlee 
V.  Matthewson,  16  S.  &  R.  169 ;  Grim  v.  Weissenberg  School 
Dist.,  67  Pa.  433 ;  Hampton  v.  Com.,  19  Pa.  329.  The  pur- 
pose of  the  Act  of  1889,  as  shown  by  the  preamble,  was  to 
stop  property-owners  from  setting  up  the  Act  of  1876  to  de- 
feat a  recovery. 

S,  A,  jDavenport^  for  appellee. — The  Act  of  1876  requires 
the  estimate  to  state  the  items  for  grading  and  paving.  There 
was  no  calculation  of  the  grading  nor  any  ^^  estimate  "  of  the 
paving,  but  simply  a  statement  of  the  bid  of  plaintiff  company. 
There  could  therefore  be  no  statement  of  the  items  and  the 
ordinance  was  void  by  the  express  terms  of  the  act. 

The  Act  of  1889  simply  repealed  the  Act  of  1876,  it  did  not 
breathe  life  into  dead  ordinances.  If  it  had  been  so  intended, 
the  act  would  have  been  as  in  Shenley  v.  Allegheny,  36  Pa. 
29.  No  statute  is  held  to  operate  retrospectively  unless  its 
language  admits  of  no  other  construction :  Neff's  Ap.,  21  Pa. 
247.  Where  a  law  is  in  its  nature  a  contract,  and  rights  vested 
under  it,  a  retrospective  law,  if  constitutional,  would  not  be 
extended  by  liberal  construction,  nor  construed  by  general 
words  to  embrace  cases  where  actions  are  brought ;  it  would  be 
confined  to  future  actions :  Underwood  v.  Lilly,  10  S.  &  R.  101. 

Opinion  by  Mb.  Justice  Williams,  July  13, 1892. 

This  case  arises  under  the  act  of  assembly  relating  to  cities 
of  the  third  class,  which  was  approved  on  the  first  day  of  May, 
1876.  The  act  declared  that  no  city  of  the  third  class  should, 
after  the  passage  of  the  act,  pass  any  ordinance  authorizing 
the  grading  or  paving  of  any  street,  lane  or  alley  until  it  had 
first  caused  the  city  engineer  to  make  an  estimate  of  the  total 
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cost  of  the  proposed  improvement  "particularly  stating  the 
items  and  the  cost  of  each,"  necessary  to  the  making  of  the 
improvement  proposed.  It  further  declared  that  any  ordinance 
passed  without  such  preliminary  estimate,  authorizing  the 
grading,  paving  or  curbing  of  any  street,  lane  or  alley,  should 
"  be  null  and  void  and  of  no  effect."  This  act  was  repealed  in 
1889 ;  but  in  1886  while  it  was  in  full  force  the  city  of  Erie 
passed  an  ordinance  providing  for  the  grading,  paving  and 
curbing  of  Eighth  street  in  said  city.  The  ordinance  directed 
that  the  space  between  the  rails  ^  of  the  passenger  railway 
occupying  the  middle  of  the  street,  and  for  the  breadth  of  one 
paving  stone  on  each  side  of  the  track  should  be  paved  with 
Medina  stone.  The  carriage  way  on  each  side  of  the  railway 
should  be  paved  with  street  asphaltum.  The  curbing  should 
be  put  so  as  to  give  a  breadth  of  thirty-two  feet  to  the  paved 
surface  of  the  street  including  the  track  of  the  passenger  rail- 
way. The  culverts,  catch  basins  and  man-holes  were  to  be 
substantially  made  and  in  accordance  with  specifications.  Un- 
der this  ordinance  the  work  was  contracted  for  by  the  Barbar 
Asphalt  Pavement  Company,  and  has  been  done. 

It  is  not  now  alleged  that  the  work  is  defective,  but  that  the 
ordinance  is  void  for  want  of  a  preliminary  estimate  by  the  city 
engineer  showing  particularly  the  items  necessarily  entering 
into  this  work,  and  the  estimated  cost  of  each.  The  reply  of 
the  city  is  that  a  preliminary  estimate  was  made,  which  is  a 
substantial  compliance  with  the  Act  of  1876,  before  the  pass- 
age of  the  ordinance ;  and  a  paper  was  put  in  evidence  hav- 
ing the  signature  of  the  city  engineer  and  entitled  "approximate 
estimate  of  quantities  and  cost  of  an  asphalt  pavement  in 
Eighth  street."  This  paper  contained  two  items,  viz. :  amount 
of  surface  to  be  paved  with  stone  with  cost  of  completed  pave- 
ment per  foot ;  amount  of  surface  to  be  paved  with  asphaltum 
with  cost  of  completed  pavement  per  foot.  These  two  sums 
aggregate  $59,214,  to  which  some  costs  are  added,  making  a 
total  of  $60,214.  These  sums,  as  the  evidence  shows,  were 
the  prices  furnished  to  the  engineer  by  the  pavement  company 
as  their  lump  prices  for  doing  the  whole  work,  including  grad- 
ing, curbing,  the  culverts,  catch-basins  and  man-holes,  as  well 
as  the  paving,  and  the  stone  and  asphaltum  and  other  materials 
to  be  used. 
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Our  question  is,  was  this  a  compliance  with  the  Act  of  1876  ? 
The  act  required  an  estimate  of  the  total  cost  of  the  proposed 
improvement  that  should  show  the  items  and  the  cost  of  each 
particularly.  The  evident  purpose  was  to  enable  councils  and 
taxpayers  to  see  what  the  necessary  cost  of  the  work  contem- 
plated would  be.  Having  this  knowledge  they  could  deter- 
mine whether  to  undertake  it  or  not.  If  they  decided  to 
undertake  it,  they  could  test  the  fairness  and  desirability  of 
the  bids  by  the  particular  estimate  on  their  files,  and  accept  or 
reject  them  accordingly.  What  quantity  of  Medina  stone 
would  be  needed  for  the  whole  work  ?  What  would  be  the 
actual  cost  of  it?  What  quantity  of  fwphaltum  would  be 
needed  for  the  carriage  ways  and  what  was  its  worth  ?  What 
other  materials  would  be  required  and  what  was  their  value  ? 
With  these  particulars,  together  with  the  amount  and  value  of 
labor  required  in  preparing  the  roadway,  in  setting  the  paving 
stones  and  in  laying  the  sheet  asphaltum,  the  actual  cost  ot 
the  paving  could  be  estimated  with  substantial  accuracy.  The 
"  approximate  estimate  "  relied  on  by  the  city  gives  no  single 
item.  It  does  not  give  the  value  of  any  part  of  either  work  or 
materials  necessary  to  the  proposed  improvement.  It  withholds 
every  item  of  information  the  act  required  the  city  engineer  to 
furnish,  and  gives  in  lieu  the  contractor's  lump  price  for  the 
finished  pavement  which  includes  curbing  and  grading  as  well 
as  paving,  and  which  distributes  the  total  cost  of  all  work  and 
aU  materials  over  the  surface  of  the  finished  roadway  at  a  fixed 
price  per  foot 

It  is  easy  to  see,  indeed  it  seems  impossible  not  to  see,  that 
such  a  paper  as  was  furnished  by  the  city  engineer  in  this  case 
was  without  the  slightest  value  to  city  councils,  to  lot  owners 
or  to  taxpayers.  It  did  not  show  the  actual  value,  or  the  nec- 
essary cost  of  the  work  as  a  whole,  or  of  any  item  of  material 
or  labor  entering  into  it.  It  simply  gave  in  advance  the  bid- 
der's price  without  any  means  of  testing  its  reasonableness. 
Whether  that  price  was  fair,  or  was  twice  or  three  times  what 
it  should  be,  no  one  can  guess  from  the  data  furnished  by  the 
estimate.  It  will  not  do  to  say  that  the  estimate  was  a  sub- 
stantial compliance  with  the  law  because  it  showed  what  the 
completed  work  could  be  furnished  for.  That  could  have  been 
learned  from  the  bidders  just  as  well.  But  the  law  contem- 
VOL.  CL— 30 
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plated  and  provided  for  the  want  of  knowledge  on  the  part  of 
councils  and  lot  owners  by  calling  to  their  aid  a  specialist,  the 
city  engineer,  and  requiring  him  to  furnish  them  an  estimate 
of  the  real  value  of  the  work  they  proposed  "  particularly  stat- 
ing the  items  and  the  cost  of  each  "  with  sufficient  certainty 
to  enable  them  to  discharge  their  own  duties  intelligently. 

The  regulation  seems  to  us  a  wise  one,  but,  whether  wise  or 
not,  the  law  makers  provided  it,  and  the  city  engineer  was 
bound  by  it.  Until  the  councils  were  in  possession  of  his  par- 
ticular estimate  they  were  absolutely  without  power  to  act  in 
the  premises  because,  as  the  Act  of  1876  assumed,  they  were 
without  the  knowledge  necessary  to  enUble  them  to  act  wisely 
and  guard  effectively  the  city  treasuiy  and  the  lot  owner. 

We  cannot  see  how  the  learned  judge  could  well  have  reach- 
ed any  other  conclusion  than  that  on  which  the  judgment  in 
this  case  rested.  The  law  made  the  particular  estimate  a  con- 
dition precedent  to  the  adoption  of  an  ordinance  providing  for 
the  grading,  paving  or  curbing  of  any  street,  lane  or  alley  in 
any  city  of  the  third  class.  The  ordinance  under  which  EighA 
street  was  graded,  paved  and  curbed  was  passed  in  plain  viola- 
tion of  the  law ;  and  the  court  properly  held,  in  the  luxuriant 
verbiage  of  the  Act  of  1876,  that  the  ordinance  so  passed  was 
"  null  and  void  and  of  no  effect." 

The  judgment  is  affirmed. 


176   481  Waverly  Nat.  Bank.,  Appellant,  v.  Hall  et  al. 

150    466 

192  405  [Marked  to  be  reported.] 

150         466 »      Comfiict  of  laws — Lex  loci  contractus — Performance. 

22  SC  ^278       Matters  connected  with  the  performance  of  a  contract  are  governed  by 
theiaw  prevailing  at  the  place  of  performance. 

Where  a  contract  for  the  loan  of  money  to  a  person  about  to  embark 
in  business  in  consideration  of  a  share  of  the  profits  was  made  in  Penn- 
sylvania but  the  business  was  to  be  conducted  in  New  York,  the  question 
whether  there  was  under  the  contract  a  liability  as  partners  as  to  third 
persons  was  a  matter  connected  with  the  performance  of  the  contract, 
and  consequently  to  be  determined  by  the  law  of  New  York. 

Partnership — Sharing  in  projita. 

In  New  York,  one  who  has  no  interest  in  the  business  of  a  firm  or  in 
the  capital  invested  save  that  he  is  to  receive  a  share  of  the  profits  as  a 
compensation  for  services,  or  for  money  loaned  for  the  benefit  of  the 
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business,  is  not  a  partner  and  cannot  be  held  liable  as  such  by  a  creditor 
of  die  firm :  Richardson  v.  Hughitt,  76  N.  Y.  66 ;  Curry  v.  Fowler,  87  N. 
Y.  38;  Cassidy  V.  Hall,  97  N.  Y.  169. 

Defendants  agreed  to  furnish  to  a  third  party,  in  consideration  of  a  share 
of  proiits,  a  certain  sum  of  money  from  time  to  time  as  he  might  need  it, 
to  be  used  in  a  business  established  by  him,  its  repayment  to  be  secured 
by  chattel  mortgage,  with  option  to  repay  it  before  the  expiration  of  the 
full  term  for  which  he  had  the  right  to  demand  it.  Defendants  were  to 
have  access  to  the  books,  but  no  control  of  the  business,  and  it  was  ex- 
pressly agreed  that  there  was  to  be  no  partnership  except  as  to  the  profits ; 
with  agreement  to  arbitrate ;  also  to  continue  business  on  death  of  any 
party. 

HM  that  the  agreement,  under  the  decisions  of  New  York,  did  not  cre- 
ate a  partnership  as  to  third  persons,  but  that  the  relation  was  that  of 
lender  and  borrower. 

In  Pennsylvania  such  contract  would  have  been  construed  in  the  same 
way,  under  Act  of  April  6,  1870,  P.  L.  66,  and  Hart  v.  Kelly,  83  Pa.  286. 

Argued  March  16,  1892.  Appeal,  No.  217,  Jan.  T.,  1892, 
by  plaintiff,  the  First  National  Bank  of  Waverly,  from  judg- 
ment of  C.  P.  Bradford  Co.,  Dec.  T.,  1889,  No.  828,  on  verdict 
for  defendants,  S.  C.  Hall  et  al.,  late  trading  as  C.  M.  Crau- 
dall.  Before  Paxson,  C.  J.,  Sterbbtt,  Williams,  McCol- 
LUM  and  Hbydbick,  JJ. 

Assumpsit  on  promissory  notes  signed  by  Crandall. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  agreement  of  Feb.  24, 1885,  between  Crandall  and  de- 
fendants provided  as  follows : 

"1.  The  said  Charles  M.  Crandall,  for  and  in  consideration 
of  the  agreements  of  the  said  party  of  the  second  part,  herein- 
after expressed,  agrees  to  remove  to  Waverly,  Tioga  county. 
New  York,  and  there  establish  and  operate  a  factory  for  the 
manufacture  of  the  toys  heretofore  made  by  him,  and  known 
as  Crandall's  Building  Blocks,  Toys  and  Games,  for  a  period 
of  five  years  from  this  date,  under  all  patents  and  inventions 
now  owned  or  controlled  by  said  C.  M.  Crandall. 

"  2.  The  said  C.  M.  Crandall  hereby  agrees  to  take  charge 
of  said  factory  and  to  devote  his  entire  business  time,  skill, 
energy,,  and  ability  to  the  manufacture  and  sale  of  said  goods, 
and  to  the  invention  and  manufacture  and  sale  of  new  goods. 
If  the  said  C.  M.  Crandall  shall  obtain  any  letters  patent  on 
any  inventions  or  improvements  which  he  shall  invent  or 
make  during  said  time,  all  expenses  attending  said  letters 
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patent  shall  be  paid  by  the  said  C.  M.  Crandall,  shall  not  be 
charged,  said  business  and  said  letters  patent  shall  be  his  ex- 
clusive property  and  shall  not  belong  to  or  be  any  part  of  said 
business  ;  but  the  said  C.  M.  Crandall  hereby  agrees  to,  and 
does  grant  the  right  to  said  business  to  manufacture  and  sell 
under  any  and  all  of  his  letters  patents  and  inventions  which 
he  may  hereafter  obtain  and  make,  without  any  charge  what- 
ever therefor  during  the  continuation  of  this  agreement. 

"  8.  The  said  C.  M.  Crandall  hereby  agrees  to  keep  regular 
books  of  account,  or  cause  the  same  to  be  done  under  his 
supervision,  in  which  books  all  business  transactions  of  this 
concern  shall  be  entered ;  which  books  shall  be  accessible  at 
all  times  to  all  or  either  of  the  said  parties  of  the  second  part 
herein  named. 

"  4.  It  is  hereby  agreed  that  the  said  C.  M.  Crandall  shall 
have  the  entire  control  of  the  manufacturing,  sales,  and  all 
things  appertaining  to  the  management  of  this  business,  and 
that  he  shall  be  allowed  to  draw  for  his  services  in  superin- 
tending said  business  from  the  funds  of  the  concern  the  sum  of 
twenty-five  dollars  per  week  weekly,  fifteen  dollars  per  week 
of  which  amount  shall  be  charged  as  part  of  the  expenses  of 
said  business  and  the  balance  above  said  fifteen  dollars  per 
week  shall  be  repaid  by  said  Crandall  at  the  end  of  each  year 
and  he  shall  be  allowed  four  per  cent  on  the  gross  amount  of 
the  sales  for  that  purpose.  It  is  hereby  agreed  that  the  said 
C.  M.  Crandall  shall  have  sixty  per  cent  of  the  net  profits  of 
said  business,  after  fii*st  deducting  aU  the  expenses  and  losses 
thereof,  including  six  per  cent  per  annum  on  the  money  in- 
vested as  working  capital  and  machinery. 

"  5.  The  said  parties  of  the  second  part  in  consideration  of 
the  above  agreement  on  the  part  of  the  said  C.  M.  Crandall 
and  the  further  considerations  hereinafter  expressed  do  hereby 
agree  to  furnish  or  cause  to  be  furnished  to  the  said  C.  M. 
Ci-andall  a  sum  of  money  not  to  exceed  three  thousand  dollara 
as  working  capital  for  said  business ;  and  the  said  C.  M.  Cran- 
dall hereby  agrees  to  use  said  money  solely  and  entirely  for 
that  purpose.  Said  sum  of  money  shall  be  fui'nished  as  afore- 
said by  said  party  of  the  second  part  from  time  to  time,  and  at 
such  times  during  said  term  as  the  said  C.  M.  Crandall  shall 
require  the  same.     The  said  party  of  the  second  part  or  those 
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from  whom  they  cause  said  money  to  be  furnished  shall  be  paid 
by  said  business  six  per  cent  per  annum  on  all  sums  so  furnished 
upon  the  requisitions  of  the  said  C.  M.  Crandall  (which  said  six 
per  cent  per  annum  shall  be  charged  to  said  business  as  part  of 
the  expenses  thereof)  ;  and  said  party  of  the  second  part  shall 
be  paid  for  raising  or  guaranteeing  the  payment  of  the  money  so 
raised  and  used  in  said  business  forty  per  cent  of  the  net  profits 
thereof,  after  deducting  all  the  expenses  and  losses  of  the  same. 

'^  6.  It  is  hereby  agreed  that  there  shall  be  an  annual  adjustr 
ment  and  audit  of  the  affairs  of  this  concern  on  the  first  day 
of  February  of  each  year,  and  a  division  of  the  profits,  if  any, 
then  made. 

"  7.  It  is  hereby  further  agreed  that  at  the  expiration  of  the 
second  year  the  said  C.  M.  Crandall  shall  have  the  right  to  re- 
pay one  thousand  dollars  of  the  money  as  aforesaid  advanced, 
and  from  and  after  such  payment  the  said  party  of  the  second 
part  shall  receive  but  two  thirds  of  forty  per  cent  of  the  net 
profits  as  aforesaid.  At  the  expiration  of  the  third  year,  the 
said  C.  M.  Crandall  shall  have  the  right  to  repay  one  thousand 
dollars  of  the  money  so  advanced  as  aforesaid  and  from  and 
after  such  payment  the  said  party  of  the  second  part  shall  re- 
ceive but  one  third  of  forty  per  cent  of  the  net  profits  as  afore- 
said. And  at  the  expiration  of  the  fifth  year  the  said  C.  M. 
Crandall  shall  have  the  right  to  repay  the  balance  of  the  money 
then  remaining  so  advanced,  and  from  and  after  such  payment 
this  agreement  shall  terminate  and  be  fully  ended,  and  if  the 
said  C.  M.  Crandall  shall  not  make  any  of  the  payments  at  the 
time  above  stated,  it  is  hereby  agreed  that  he  shall  have  the 
right  to  make  the  same- at  the  close  of  any  succeeding  year 
during  said  term,  and  upon  the  same  conditions  as  above 
stated.  The  parties  of  the  second  part  shall  have  a  chattel 
mortgage  lien  upon  the  tools,  machinery,  furniture  and  fix- 
tures of  every  kind  and  nature  belonging  to  or  connected  with 
said  business  in  the  usual  form  of  chattel  mortgage  as  security 
for  their  guaranty  for  the  repayment  of  the  money  so  raised, 
which  mortgage  shall  be  canceled  when  the  last  payment  is 
made ;  nothing  in  this  writing  shall  be  construed  to  create  a 
partnership  between  the  respective  parties  except  with  respect 
to  the  net  profits  as  herein  provided,  and  in  consideration 
thereof  the  parties  of  the  second  part  guarantee  to  the  party 
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of  the  first  part  a  continuous  credit  limited  to  $3,000  upon  the 
terms  and  considerations  above  set  forth. 

^'  8.  It  is  hereby  agreed  that  in  case  of  the  death  of  any  of 
the  parties  to  this  agreement  the  business  may  be  carried  on 
under  this  agreement  by  the  legal  representatives  of  the  de- 
ceased party  until  the  expiration  of  the  said  term,  if  the  sur- 
vivor or  survivors  and  such  legal  representatives  can  agree  so 
to  do. 

'*  9.  In  case  of  a  disagreement  of  any  sort  of  so  serious  a 
character  that  the  pities  hereto,  or  any  of  them,  shall  deter- 
mine to  end  this  agreement,  the  party  desiring  to  withdraw, 
shall  serve  upon  each  of  the  other  parties  four  months'  notice 
in  writing  of  his  intention  so  to  do,  and  if  the  parties  cannot 
agree  upon  the  terms  of  settlement,  the  matter  shall  be  sub- 
mitted to  arbitrators,  the  party  of  the  first  part  choosing  one 
arbitrator,  and  the  party  of  the  second  part  choosing  one  arbi- 
trator; and  if  the  two  arbitrators  thus  chosen  cannot  agree, 
they  shall  choose  one  other  arbitrator  and  the  award  of  a  ma- 
jority of  the  three  arbitrators  thus  chosen  shall  be  final  and 
conclusive  upon  the  parties  to  this  contract." 

Rodney  A.  Mercur  and  Edward  Overton^  for  appellant. 
Defendants  had  the  following  rights  under  the  following  sec- 
tions of  the  agreement ;  (3)  the  books  shall  be  accessible  to 
them  at  all  times ;  (4)  they  to  make  weekly  advances  to  Cran- 
dall  out  of  the  business,  and  to  receive  a  per  centage  on  the 
money  invested  as  working  capital ;  (5)  to  furnish  a  working 
capital,  and  to  receive  a  percentage  thereon,  if  they  furnish  it; 
(6)  the  annual  adjustment  and  audit ;  (7)  their  right  to  re- 
ceive securities  for  the  monej'  raised  by  them  ;  (8)  their  right 
to  continue  the  business  after  the  death  of  any  of  the  parties 
until  the  expiration  of  the  term  :  and  (9)  their  right  to  arbi- 
trate in  case  of  a  disagreement.  If  defendants  are  not  liable, 
it  would  give  Crandall  a  false  credit.  Had  he  wasted  or  mis- 
managed the  property,  defendants  could  have  had  an  injunction 
and  receiver. 

B>*A.  Overton^  John  0.  Ingham  with  him,  for  appellee. — The 
stipulations  of  the  agreement  do  not  make  the  defendants  part- 
ners. Access  to  the  books  might  be  accorded  to  them  as  in- 
dorsers  or  guarantors  that  they  might  know  the  condition  of 
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the  business.  It  could  not  make  them  partners  unless  the  act 
of  inspection  of  the  books  led  others  to  believe  they  were  part- 
ners, which  is  not  alleged  here ;  nor  can  agreement  by  one  party 
with  another,  as  in  section  4,  that  he  will  use  only  a  certain 
amount  out  of  a  business  in  which  he  is  engaged,  when  the  lat- 
ter has  no  interest  in  the  business  further  than  furnishing 
money  or  credit,  make  them  partners.  Sharing  profits  in  lieu  of 
interest,  does  not  constitute  partnership :  Act  of  April  6, 1870, 
P.  L.  66.  Annual  adjustment  and  audit  was  for  the  sole  pur- 
pose of  division  of  profits.  The  right  to  continue  the  business 
after  the  death  of  any  of  the  parties  until  the  expiration  of 
the  term,  means  the  business  of  indorsing  and  guaranteeing  notes 
for  Crandall.  Section  9  provided  for  the  right  to  arbitrate  in 
case  of  disagreement.  Disagreement  about  what  ?  It  would 
be  diflBcult  for  even  appellant's  counsel  to  tell. 

[The  arguments  as  to  other  points  raised  are  omitted  as  not 
involved  in  the  decision.] 

Opinion  by  Mb.  Justice  Heydbick,  July  18, 1892. 

The  plaintiff  sues  upon  notes  made  by  C.  M.  Crandall,  one 
of  the  defendants,  in  his  own  name,  and  seeks  to  charge  the 
other  defendants  as  partners  of  Crandall  in  a  business  in  which 
tiie  proceeds  of  certain  other  notes,  of  which  these  were  re- 
newals, were  used.  The  evidence  relied  upon  to  establish  the 
alleged  partnership  is  a  contract  in  writing  between  Crandall 
of  the  one  part,  and  the  other  defendants  of  the  other  part, 
dated  February  24, 1885.  If  this  contract  does  not  create  a 
paiiuership  as  to  creditors  it  cannot  be  successfully  contended 
that  all  the  evidence  in  the  cause  taken  together  tends  to  charge 
anybody  but  Crandall ;  and  inasmuch  as  all  the  assignments  of 
error  are  predicated  upon  the  assumption  that  such  partnership 
was  created  by  that  contract,  it  is  evident  that  if  that  assump- 
tion was  unfounded  the  plaintiffs  could  not  have  been  injured 
by  the  rulings  complained  of,  and  hence,  though  there  may 
have  been  technical  error  therein,  the  judgment  ought  not  to 
be  disturbed.  It  is,  therefore,  pertinent  to  inquire  what  were 
the  rights  and  liabilities  of  the  parties  under  that  contract 
although  the  question  is  not  directly  raised  by  any  of  the  as* 
signments  of  error. 

The  whole   scope  of  the  contract  indicates  that  a  loan  of 


Digitized  by 


Google 


472  WAVERLT  BK.,  APPELLANT,  v.  HALL. 

Opinion  of  the  Court.  [150  Pki. 

money  to  Crandall  by  the  other  parties  in  consideration  of  a 
share  of  the  profits  of  a  business  in  which  he  was  to  embark  was 
intended,  and  not  a  contribution  to  the  capital  of  a  partnership 
of  which  the  parties  were  to  be  the  members.  The  parties  of 
the  second  part  covenanted  to  furnish  three  thousand  dollars 
to  Crandall,  and  not  to  a  firm ;  they  were  to  furnish  it  to  him 
fi*om  time  to  time  as  he  might  require  it,  and  its  repayment  to 
them  was  to  be  secured  by  a  chattel  mortgage  upon  the  tools, 
machinery,  furniture  and  fixtures  of  every  kind  and  nature 
belonging  to  or  connected  with  the  business  in  which  it  was  to 
be  used.  Crandall  might  repay  it  at  his  option  before  the  ex- 
piration of  the  full  term  for  which  he  had  the  right  to  demand 
it ;  and,  although  it  was  stipulated  that  the  money  so  to  be  fur- 
nished should  be  used  in  the  business  contemplated,  the  right 
of  entire  control  of  that  business  was  recognized  to  be  in,  and 
was  expressly  conceded  to  Crandall.  And  it  was  further  stip 
ulated  that  nothing  in  the  writing  contained  should  be  con- 
strued to  create  a  partnership  between  the  parties  thereto 
except  as  to  the  profits  of  the  business.  These  provisions  are  all 
consistent  with  the  relation  of  borrower  and  lender,  and  some 
of  them  are  inconsistent  with  any  other  relation.  It  is  there- 
fore manifest  that  that  relation  was  intended  to  be  established ; 
and  the  next  question  is  whether,  in  spite  of  the  intention  of 
the  parties,  the  community  of  interest  in  the  profits  constituted 
them  a  partnership  as  to  creditors. 

If  this  were  a  Pennsylvania  contract  the  question  would  be 
answered  in  the  negative  by  the  act  of  April  6, 1870,  P.  L.  56, 
and  by  Hart  v.  Kelly,  83  Pa.  286.  But,  although  it  was  made 
in  this  state,  it  was  to  be  executed  in  the  state  of  New  York. 
Such  cases  are  stated  by  approved  text  writers  to  be  an  excep- 
tion to  the  general  rule  that  the  lex  loci  applies  in  respect  to 
the  nature,  obligation  and  construction  of  contracts.  That  ex- 
ception is  thus  stated  by  Judge  Story :  "  But  where  the  con- 
tract is  either  expressly  or  tacitly  to  be  performed  in  any  other 
place  the  general  rule  is  in  conformity  to  the  presumed  inten- 
tion of  the  parties  that  the  contract,  as  to  its  validity,  nature, 
obligation  and  interpretation,  is  to  be  governed  by  the  law  of 
the  place  of  performance:"  Conflict  of  Laws,  §  280.  Chan- 
cellor Kent,  after  stating  the  exception  in  substantially  the 
same  terms,  adds  that  it  "  is  more  embarrassed  than  any  other 
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branch  of  the  subject  (the  lex  loci)  by  distinctions  and  jarring 
decisions:"  2  Com.  469.  But  whatever  conflict  of  authority 
there  may  be  in  respect  to  the  exception,  all  agree  that  matters 
connected  with  the  performance  of  a  contract  are  regulated  by 
the  law  prevailing  at  the  place  of  performance.  Brown  v.  Rail- 
road Co.,  88  Pa.  816 ;  Scudder  v.  Union  National  Bank,  91  U. 
S.  406.  Under  the  present  contract  it  is  clear  there  could  be 
no  liability  to  third  persons  without  a  performance  as  between 
the  parties  to  it,  and  therefore  the  question  of  such  liability 
would  necessarily  be  connected  with  or  grow  out  of  such  per- 
formance and  be  determinable  by  the  law  of  New  York. 

More  than  a  century  ago  Chief  Justice  DeOrey,  in  Grace 
V.  Smith,  2  Wm.  Bl.  998,  laid  down  the  proposition  that 
^^  every  man  that  has  a  share  of  the  profits  of  a  trade  ought 
also  to  bear  his  share  of  the  loss."  In  a  few  years  the  princi- 
ple thus  stated  became  recognized  as  a  part  of  the  law  of 
England,  and  so  continued  until  1860,  when  it  was  overthrown 
by  the  House  of  Lords  in  Cox  v.  Hickman,  8  H.  L.  C.  268. 
On  this  side  of  the  Atlantic,  and  especially  in  the  state  of 
New  York,  it  was  accepted  without  question,  so  far  as  I  have 
observed,  as  to  the  soundness  of  the  leasons  put  forth  in  sup- 
port of  it,  until  it  was  exploded  in  England.  As  early  as 
1819,  Spencer,  J.,  delivering  the  opinion  of  the  court  in  Wal- 
den  V.  Sherburne,  15  Johns.  409,  said :  "  No  principle  is  better 
established  than  that  every  person  is  deemed  to  be  in  part- 
nership, if  he  is  interested  in  the  profits  of  a  trade,  and  if  the 
advantages  which  he  derives  from  the  ti*ade  are  casual  and 
indefinite,  depending  on  the  accidents  of  trade."  And  al- 
though the  judgment  of  the  House  of  Lords  in  Cox  v.  Hick- 
man was  soon  followed  by  many  American  courts,  the  New 
York  court  of  appeals  declared  as  late  as  1874  in  Leggett  v. 
Hyde,  58  N.  Y.  272,  that  the  rule  remained  in  that  state  as  it 
had  long  been.  But  while  the  judgment  of  the  court  sustained 
the  rule,  the  opinion  of  the  learned  judge  who  pronounced  it 
betrayed  dissatisfaction  with  it,  and  attempted  to  defend  it 
on  no  other  principle  than  that  of  stare  decisis^  and  the 
chief  justice  dissented  from  the  judgment  itself.  The  ques- 
tion came  before  the  court  of  appeals  again  in  Richardson  v. 
Hughitt,  76  N.  Y.  55.  Li  that  case  the  defendant  had  entered 
into  a  contract  in  writing  with  a  firm  engaged  in  the  business 
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of  manufacturing  wagons,  by  the  terms  of  which  they  were  to 
manufacture  and  deliver  wagons  to  him  and  use  their  best 
efforts  to  sell  them.  He  was  to  advance  150  on  each  wagon 
to  be  paid  on  the  first  day  of  each  month,  and  at  the  time  of 
each  advance  the  firm  was  to  render  him  an  account  of  sales 
of  wagons  during  the  previous  month,  and  pay  him  one  quar- 
ter of  the  net  profits  thereon  with  interest  on  the  advances. 
This  instrument  was  construed  to  be  a  contract  for  the  loan  of 
money,  and  not  to  constitute  a  partnership.  This  was  fol- 
lowed by  Curry  v.  Fowler,  87  N.  Y.  33,  in  which  it  appeared 
that  certain  persons,  having  purchased  vacant  ground  in  the 
city  of  New  York  and  being  about  to  erect  buildings  thereon, 
entered  into  a  written  contract  with  Fowler  by  the  terms  of 
which  he  was  to  advance  $50,000  towards  the  purchase  and 
erection  of  the  buildings;  in  consideration  of  which  they 
^'  agreed  to  share  the  profits  of  the  said  purchase  and  buildings 
with  the  said  Fowler ;  '*  and  he  was  to  be  allowed  interest  on 
his  advances,  and  be  secured  by  bond  and  mortgage  on  the 
premises.  This  contract  was  held  not  to  create  any  other  re- 
lation than  that  of  borrower  and  lender;  the  same  judge  who 
delivered  the  opinion  of  the  court  in  the  case  last  cited  saying: 
"  In  Richardson  v.  Hughitt,  76  N.  Y.  55,  it  was  held  by  this 
court  that  a  person  who  has  no  interest  in  the  business  of  a 
firm  or  in  the  capital  invested  save  that  he  is  to  receive  a  share 
of  the  profits  as  a  compensation  for  services,  or  for  money 
loaned  for  the  benefit  of  the  business,  is  not  a  partner  and  can- 
not be  held  liable  as  such  by  a  creditor  of  the  firm."  This  lan- 
guage was  repeated  with  approval  in  Cassidy  v.  Hall,  97  "N.  Y. 
159.  It  is  said  however  in  Hackett  v.  Stanley,  115  N.  Y. 
625,  that  these  cases  and  others  in  harmony  with  them  do  not 
overrule  Leggett  v.  Hyde  and  its  predecessors.  But  while 
this  is  affirmed  it  is  said  in  the  same  case  that,  ^'  exceptions  to 
the  rule  (that  participation  in  profits  of  a  business  renders  the 
participant  liable  to  creditors)  are,  however,  found  in  cases 
where  a  share  in  profits  is  contracted  to  be  paid,  as  a  measure 
of  compensation  to  employees  for  services  rendered  in  the 
business,  or  for  the  use  of  moneys  loaned  in  aid  of  the  enter- 
prise." It  is  not  material  to  inquire  how  much  more  of  the 
rule  is  left  by  this  exception  than  was  left  by  Cox  v.  Hickman. 
It  is  enough  that  the  present  case  comes  within  the  letter  and 
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the  spirit  of  the  exception.  The  parties  who  made  the  loan 
and  who  are  now  sought  to  be  held  liable  as  partners  had  no 
voice  or  part  in  the  prosecution  of  the  business  either  as  prin- 
cipals or  otherwise,  nor  had  they  an  irrevocable  right  to 
demand  a  share  of  the  profits  as  was  the  case  in  Hackett  v. 
Stanley.  The  right  of  control,  or  any  voice  in  the  control,  an 
incident  of  proprietorship,  was  denied  to  them.  And  the  im- 
plication of  partnership  from  community  of  interest  in  the 
profits  was  excluded  by  an  express  stipulation,  the  absence  of 
which  in  Hackett  v.  Stanley  was  thought  to  be  worthy  of 
notice :  and  their  right  to  demand  a  share  of  the  profits  was 
to  terminate  upon  repayment  of  the  money  advanced  at  the 
end  of  five  years,  or  sooner  at  the  option  of  Crandall.  In  all 
its  material  provisions  the  contract  under  consideration  is  not 
distinguishable  from  that  in  Curry  v.  Fowler,  or  from  those 
provisions  of  the  contract  in  Hackett  v.  Stanley  which  it  is 
there  conceded  would  create  no  other  relation  than  that  of 
borrower  and  lender. 

For  these  reasons  the  defendants  as  to  whom  issue  was 
joined  are  not  liable  to  the  plaintiff  and  therefore  the  judg- 
ment must  be  affirmed. 

West  Branch  Lumbermen's  Exchange  v.  Fisher  et  al., 

Appellants. 

Salvage  on  logs  stranded  on  islands  in  Susquehanna  river. 
The  salvage  for  logs  stranded  on  islands  in  the  Susquehanna  river,  be- 
low the  Susquehanna  booms,  is  reasonable  compensation  under  the  Act 
of  1812,  P.  L.  ZZb,  1863,  P.  L.  648,  1885,  P.  L.  629,  and  not  fifty  cents 
per  log,  under  the  Act  of  1866,  P.  L.  1867,  ap.  1366,  the  latter  Act  apply- 
ing to  floating  but  not  stranded  logs. 

Argued  May  28,  1892.  Appeal  No.  5,  July  T.,  1892,  by 
plaintiffs,  from  decree  of  C.  P.  Northumberland  Co.,  in  equity, 
No.  170,  against  defendants,  George  P.  Fisher  et  al.  Before 
Paxson,  C.  J.,  Sterrett,  Gbbbn,  McCollum  and  Mitch- 
ell, JJ. 

Bill  in  equity  to  restrain  defendants  from  retaking  logs 
stranded  in  the  Susquehanna  river  on  islands  owned  by  defend- 
ants. 

The  master,  Geo.  W.  Ryon,  found  that  plaintiff's  saw  logs 
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were  swept  out  of  the  Susquehanna  boom  by  a  flood  and  car- 
ried down  the  West  Branch  into  the  main  stream  and  stranded 
on  islands  belonging  to  defendants  near  the  town  of  Northum 
berland  and  above  Columbia  bridge.  Defendants  claimed 
fifty  cents  a  log  and  costs  as  salvage.  After  bill  was  filed 
pIainti£Es  paid  fifty  cents  per  thousand  feet  and  costs.  The 
master  found  (1)  that  defendants  had  received  all  the  salvage 
due  them,  but  (2)  recommended  a  decree  dismissing  the  bill 
because  it  did  not  allege  tender  of  salvage. 

Exceptions  were  filed  (1)  by  defendants  and  (2)  by  plaint- 
iffs to  the  above  conclusions  of  the  master. 

The  opinion  of  the  court  was  as  follows,  by  Sittskb,  P.  J., 
of  the  44th  judicial  district  specially  presiding : 

**  The  Act  of  March  20,  1812,  provides :  '  K  any  logs  which 
may  have  been  or  may  be  put  into  the  river  Susquehanna  or 
either  of  its  branches,  or  into  the  river  Lehigh,  or  the  waters 
running  into  said  river,  and  which  may  be  taken  up  by  any 
person  or  persons  floating  down  the  waters  of  either  of  said 
rivers,  it  shall  be  the  duty  of  the  person  so  taking  up  such  lum- 
ber, to  lodge  a  list,'  etc. 

"Before  the  Act  applies,  it  must  appear :  1st.  That  the  logs 
were  put  into  the  river.  2d.  That  they  were  taken  up  while 
floating.  Then  upon  compliance  with  the  statute  as  to  no- 
tice, etc.,  the  captor  is  entitled  to  six  cents  per  log.  This 
Act  manifestiy  did  not  apply  to  stranded  logs :  Etter  v.  Ed- 
wards, 4  Watts,  63.  And  on  April  20, 1853,  an  Act  was  ap- 
proved extending  the  provisions  of  the  Act  of  1812  to  owners 
of  islands  in  the  Susquehanna  river  upon  which  logs  might 
lodge. 

"  The  Act  of  May  8,  1856,  provides  that  any  person  who 
shall  take  up  logs  found  floating  in  the  river  Susquehanna  or 
either  of  its  branches,  shall,  in  lieu  of  the  compensation  now 
allowed  by  law,  be  entitled  to  reasonable  compensation ;  and, 
as  the  Act  would  not  otherwise  apply  to  stranded  logs,  the 
5th  section  was  insei-ted  expressly  enacting  that  it  shall  apply 
to  logs  which  may  lodge  upon  any  islands  in  the  Susquehanna 
river.  This  Act  is  pari  materia  with  the  Acfcs  of  1812  and 
1853,  and  the  logs  must  be  put  into  the  river  and  taken  up 
while  floating  or  lodged  upon  an  island. 

["  Thus  stood  the  law  when  the  Act  of  April  10, 1862,  P. 
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L.  388,  was  approved.  This  Act  authorizes  the  owners  of  any 
logSi  put  or  intended  to  be  put  into  the  West  Branch  of  the 
Susquehanna  to  be  run,  driven  or  floated  to  the  Susquehanna 
booms  at  Williamsport,  to  mark  the  same  and  furnish  a  copy 
of  the  mark  to  the  prothonotary  of  the  common  pleas  of  Ly- 
coming Co.,  etc.  As  to  these  logs,  so  marked,  and  while  above 
the  Susquehanna  booms,  the  Acts  of  1812, 1853  ahd  1855  are 
repealed.  When  once  past  the  booms,  the  common  law  seems 
to  have  been  no  longer  adequate,  and  the  statute  proceeds  to 
say :  *  And  for  the  purpose  of  encouraging  persons  to  catch, 
take  up  and  secure  logs  floating  down  the  Susquehanna  river, 
below  the  Susquehanna  booms,  it  is  made  lawful  to  take  up 
and  secure  logs  so  found  floating  down  the  said  river '  with  the 
right  to  charge  fifty  cents  per  thousand  feet,  board  measure, 
for  so  doing,  and  seventy-five  cents  per  thousand  ^or  logs  taken 
up  below  Columbia  bridge.  This  increase  of  compensation  is 
only  given  for  taking  up  and  securing  logs  found  floating  down 
the  river.  No  provision  is  made  for  stranded  logs.  The  Act 
of  1853  was  necessary  to  extend  the  provision  of  the  Act  of 
1812  to  logs  lodged  upon  islands.  The  6th  section  of  the  Act 
of  1855  was  necessary  to  make  that  Act  include  logs  lodged 
upon  islands.  The  Act  of  1862  has  no  such  provision  and 
does  not  apply  to  stranded  logs.  The  Act  is  penal  in  its  char- 
acter and  should  be  strictly  construed.  Logs  taken  up  while 
found  floating  cannot  be  construed  to  mean  logs  lodged  upon 
islands,  especially  when  before  this,  in  other  Acts  upon  the 
same  subject,  the  legislature  has  particularly  mentioned  such 
logs  when  it  was  intended  to  embrace  them  within  the  pro- 
visions of  any  of  the  acts.  The  fact  that  these  Acts  are  pari 
materia^  makes  the  want  of  a  provision  in  reference  to  strand- 
ed logs  the  more  conspicuous  for  its  absence.  The  case  of 
Etter  V.  Edwards,  4  Watts,  63,  cited  above  seems  to  leave  no 
doubt  on  the  subject.]  [1] 

["  The  situation  of  logs  lodged  upon  islands  must  be  deter- 
mined by  the  Act  of  1855.  The  compensation  to  the  salvor 
is  there  fixed  at  what  is  called  reasonable  compensation.]  [2] 

["  Next  comes  the  Act  of  Dec.  11, 1866,  which  declares  the 
true  intent  and  meaning  of  §  1  of  the  Act  of  1812  to  be  that 
any  saw  logs  may  be  taken  up  whether  the  same  be  put  into 
the  river  intentionally  or  otherwise,  and  provides  that  no  saw 
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logs  may  be  floated  or  driven  therein,  unless  rafted  and  under 
the  control  of  men  ^  and  the  persons  taking  up  any  of  said  saw 
logs  so  floating,  shall  be  entitled  to  receive  from  the  owners 
thereof  fifty  cents  for  each  log  before  delivering  up  the  same.' 
The  second  section  authorizes  the  taking  up  of  the  ^said  saw 
logs  or  any  of  them  if  they  be  found  floating  loose  in  said 
stream.'  It  further  provides  that  the  logs  shall  become  the 
absolute  property  of  the  captor,  unless  the  owner  shall,  within 
two  months,  pay  him  fifty  cents  per  log. 

["  There  is  nothing  in  either  of  the  two  sections  of  this  Act 
which  has  any  reference  to  the  salvage  for  logs  lodged  upon  an 
island.  Both  sections  in  express  terms  refer  to  floating  logs 
which  do  not  include  stranded  logs.]  [S] 

["The  first  section  of  the  Act  of  1866  changes  the  Act  of 
1812  so  that  }t  is  no  longer  necessary  that  the  logs  should  be 
intentionally  put  into  the  river  in  order  to  be  within  its  provi- 
sions. All  such  logs,  therefore,  come  within  the  supplement 
of  1858,  extending  the  provision  of  the  Act  of  1812  to  logs 
lodged  upon  islands,  and  also  within  the  Act  of  1855,  giving 
reasonable  compensation  to  the  persons  taking  up  logs  either 
floating  or  lodged  upon  an  island.]  [4] 

"  In  view  of  this,  can  there  be  any  doubt  as  to  what  was  in 
the  mind  of  Justice  Agnew  in  delivering  the  opinion  of  the 
court  in  Craig  v.  Kline,  65  Pa.  899-407,  when  he  says :  *  The 
defendants  had  a  right  to  take  up  logs  lying  on  the  islands  un- 
der the  Acts  of  1812,  1853  and  1855  as  explained  by  the  first 
section  of  the  Act  of  1866.'  Why  does  he  omit  from  his  list 
of  the  Acts  bearing  upon  the  subject,  the  Act  of  1862  and  the 
2d  section  of  the  Act  of  1866  ?  Simply  because  they  do  not 
refer  to  stranded  logs.  The  reference  to  floating  logs  in  the 
first  section  of  the  Act  of  1866,  has  no  more  reference  to  the 
subject  than  the  mention  of  floating  logs  in  the  second  section. 
He  is  evidently  speaking  of  that  part  of  the  first  section  which 
construes  the  Act  of  1812  and  declares  the  true  intent  and 
meaning  thereof  to  be  that  any  saw  logs  may  be  taken  up  un- 
der its  provisions,  'whether  the  same  be  put  into  the  stream 
intentionally  or  otherwise.' 

"But  for  the  construing  Act  of  1866,  it  might  be  argued 
with  much  force,  that  logs,  swept  from  the  booms  at  Williams- 
port,  by  an  unusual  flood,  were  not  put  into  the  river  within 
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the  meaning  of  the  Act  of  1812  and  its  supplements,  and  that 
their  recaption  by  their  ownera  should  be  governed  entirely 
by  the  common  law. 

["  Since  the  Act  of  1866  gives  the  right  to  salvage  for  such 
logs  we  must  look  to  the  Acts  of  1812, 1863  and  1855  to  find 
the  compensation  for  logs  lodged  upon  islands,  for  they  are 
the  only  acts  which  make  provision  on  the  subject.  The  va- 
rious acts  of  assembly  referred  to  in  this  opinion  deal:  1st, 
with  the  way  the  logs  get  into  the  river ;  2d,  with  salvage 
for  floating  logs ;  8d,  with  salvage  for  logs  lodged  upon  is- 
lands. And  these  various  provisions  must  be  kept  distinct 
and  not  mixed  if  we  wish  to  arrive  at  a  correct  understanding 
of  their  provisions.]  [5] 

"  The  case  of  Craig  v.  Kline,  65  Pa.  899-407,  cited  to  us, 
was  an  action  of  replevin,  brought  by  the  owners  of  logs  against 
their  captors.  Some  were  taken  while  floating  and  others  taken 
that  were  stranded  upon  islands,  in  the  spring  of  1868.  There 
were  two  cases,  No.  18  and  No.  68.  The  plaintiffs  obtained  a 
verdict  in  both  cases,  but  took  a  writ  of  error  in  No.  18  because 
they  believed  they  were  not  permitted  to  recover  enough,  and 
the  defendants  took  a  writ  of  error  in  No.  68,  as  well  as  in  No.  18. 
The  first  case.  No.  18,  involved  logs  floating  and  logs  stranded. 
The  second  case.  No.  68,  involved  only  logs  stranded.  The 
defendants  claimed,  under  the  Act  of  1866,  as  an  independent 
statute  dispensing  with  the  lodging  of  a  list  with  a  justice  and 
with  notice.  The  court  below  seems  to  have  taken  their  view 
of  it  and  would  not  permit  the  plaintiffs  to  recover  for  logs 
taken  while  floating,  but  held  that  the  Act  of  1866  did  not 
embrace  logs  lodged  upon  islands,  and  permitted  a  recovery  in 
both  cases  for  the  value  of  such  logs.  The  Supreme  Court  held 
that  the  Acts  of  1812, 1858, 1855, 1862  and  1866  were  jt?an  mate- 
ria^ that  the  provision  for  notice  in  the  Act  of  1812  was  not  re- 
pealed, and  as  no  notice  was  given,  as  required  by  that  Act, 
the  plaintiffs  were  entitled  to  recover  for  the  logs  floating  as 
well  as  the  logs  stranded  upon  islands. 

"The  constitutionality  of  the  Act  of  1866  is  discussed. 
They  say :  '  If  it  means  that  a  forfeiture  can  take  place  with- 
out notice,  as  the  court  below  held,  and  without  an  opportu- 
nity of  being  heard  on  the  question  whether  the  owner  had 
voluntarily  set  his  logs  afloat  loose  upon  the  stream,  then  it 
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seems  to  us  to  be  contrary  to  the  bilLof  rights  that  no  one  shall 
be  deprived  of  his  property  unless  by  the  judgment  of  his  peers 
or  the  law  of  the  land.'  The  legislature  may  forfeit  property 
for  the  voluntary  act  of  the  owner  but  not  for  the  work  of  a 
trespasser  or  the  act  of  God ;  and  the  attempt  was  being  made 
in  the  court  below  to  forfeit  the  logs  without  notice  or  any 
opportunity  to  be  heard  on  that  question.  The  legislature 
may  however  authorize  the  taking  up  of  logs,  whether  put  into 
the  river  intentionally  or  otherwise,  and  fix  the  compensation 
of  the  salvor,  provided  due  notice  be  given  so  the  owner  may 
pay  the  salvage  and  take  his  logs,  before  the  title  is  forfeited 
for  non-payment. 

"  We  think  the  legislature  has  the  power  to  fix  the  amount 
of  salvage  which  shall  be  upon  logs  which  get  into  the  river 
without  the  fault  of  the  owner.  They  may  fix  it  at  six  cents 
per  log  as  under  the  Act  of  1812  and  its  supplement  of  1868, 
or  at  reasonable  compensation  as  under  the  Act  of  1855,  or  at 
fifty  cents  per  thousand  feet,  board  measure,  as  under  the  Act 
of  1862,  or  at  fifty  cents  per  log  as  under  the  Act  of  1866. 
The  question  is,  what  has  the  legislature  provided?  [We 
have  already  shown,  we  think,  that  as  to  logs  lodged  upon  is- 
lands, the  reasonable  compensation  given  by  the  Act  of  1855 
is  all  the  salvor  can  claim,  and  that  this  claim  cannot  be  de- 
feated by  showing  that  the  logs  were  not  put  into  the  river  by 
the  voluntary  act  of  the  owner,  because  the  Act  of  1866  so 
construes  the  Act  of  1812  as  to  make  it  apply  to  logs  put  into 
the  river  intentionally  or  otherwise.]  [6] 

["  The  defendants  had  the  right  to  take  up  the  logs  strand- 
ed upon  the  islands  under  the  Acts  of  1812,  1858  and  1855,  as 
construed  by  the  first  section  of  the  Act  of  1866  but  the  Act 
of  1855  fixes  the  salvage.]  [7] 

["  The  defendants  having,  in  our  opinion,  received  from  the 
plaintiff  all  they  can  justly  claim,  we  dismiss  their  excep- 
tions.] [8] 

**  The  plaintiff's  exception  that  the  master  erred  in  recom- 
mending the  dismissal  of  the  bill  is  sustained.  [We  do  not 
dismiss  the  plaintiff's  bill,  and  we  make  the  injunction  hereto- 
fore granted  in  this  case  perpetual.]  "  [11] 

Errors  assigned^  inter  alia^  were  (1-9)  portions  of  opinion  in 
brackets,  quoting  it,  and  (12)  failure  to  dismiss  bill. 
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Cfia8,  Hower^  for  appellant;  H.  G,  McCormick  and  S,  C  Mo- 
Cormiek^  for  appellees,  not  heard,  cited  West  Bmnch  Lumber- 
men's Exchange  v.  McCormick  [1  Dist.  R.  542]. 

Per  Curiam,  July  13th,  1892. 

The  decree  in  this  case  is  affirmed  upon  the  opinion  of  the 
learned  judge  of  the  court  below,  and  the  appeal  dismissed  at 
the  costs  of  the  appellants. 


Harrison,  Frazier  &  Co.,  Appellants,  v.  Mora,  Ona  &  Co. 

[Marked  to  be  reported.] 

Factor— Bill  of  lading —Title  by  delivery. 

The  delivery  of  a  bill  of  lading  to  the  order  of  a  factor  vests  the  title  of 
the  goods  in  the  factor,  as  between  the  vendor  and  third  persons. 

Attachment  qf  property  try  shipper'' 8  creditors. 

The  title  of  the  holder  of  a  bill  of  lading  who  has  a  lien  for  advances, 
is  not  affected  by  an  attachment  issued  at  the  suit  of  the  shipper^s  creditors. 

Lien  on  goods  and  price  for  advances, 

A  factor  may  have  a  lien  for  past  advances  on  goods  shipped  to  the  fac- 
tor with  directions  to  deliver  to  a  third  party  on  payment  of  the  price  to 
the  factor.  There  is  nothing  in  such  circumstances  inconsistent  with  a 
lien  on  the  goods,  or  indicating  an  intention  to  limit  the  lien  to  the  price. 

Lien  for  advances — Liability  of  goods  to  attachment. 

By  a  uniform  mode  of  dealino^,  a  factor  made  advances  to  defendants 
on  general  account  to  be  protected  by  subsequent  consignments.  Defend- 
ants, through  the  factors,  <^ntracted  to  deliver  a  certain  quantity  of  goods 
to  plaintiffs.  After  some  of  the  goods  had  been  delivered  through  the  fac- 
tors a  dispute  arose  as  to  the  quantity  necessai-y  to  complete  the  conti'act. 
Defendants  shipped  a  cargo  billed  to  the  factor's  order,  with  directions  to 
sell  part  and  deliver  the  balance  to  plaintiffs  in  fulfillment  of  the  conti-act, 
if  plaintiffs  accepted  a  draft  from  the  factor  for  this  and  previous  de- 
liveries. Plaintiffs  refused  to  accept  and  seized  the  goods  and  balance  in 
their  hands  on  foreign  attachment  for  damages  for  failure  to  comply  with 
the  contract. 

Held^  that  when  acceptance  of  the  goods  was  refused,  they  did  not  be- 
come the  property  of  defendants  so  that  they  could  be  attached  as  belong- 
ing to  them,  in  the  absence  of  evidence  that  such  was  the  intention  and 
in  view  of  the  bill  of  lading  which  transferred  title  to  the  factors. 

Held  also  that,  in  view  of  the  mode  of  dealing  of  the  parties  and  in  the 
absence  of  evidence  of  a  new  conti*act  between  them,  the  factors  had  a 
lien  on  the  balance  in  plaintiffs^  hands  and  on  the  goods,  for  advances 
made  to  defendants. 

Vol.  CI.— 81 
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Argued  Jan.  19,  1892.  Appeal,  No.  412,  Jan.  T.,  1891,  by 
plaintiffs,  Harrison,  Frazier  &  Co.,  from  judgment  of  C.  P. 
No.  4,  Phila.  Co.,  Sept.  T.,  1889,  No.  67,  on  verdict  for  gar- 
nishees,  Perkins  &  Welsh,  for  goods  and  money  attached  as  the 
property  of  defendants,  Mora,  Ona  &  Co.  Before  Paxson,  0. 
J.,  Stebrett,  Green,  Williams,  McCollum,  Mitchell  and 
Heydrick,  JJ. 

Foreign  attachment  for  goods  and  money,  claimed  by  gar- 
nishees on  lien  for  advances. 

.  On  the  trial  before  Willson,  J.,  the  evidence  was  to  the 
following  effect :  Defendants  were  dealers  in  sugar  in  Cuba. 
Perkins  &  Welsh,  in  New  York,  were  their  general  factors. 
Plaintiffs  were  manufacturers  of  sugar  in  Philadelphia.  In 
the  spring  of  1889,  defendants  sold  plaintiffs  through  Perkins 
&  Welsh,  property  described  as  "  about  twenty-five  hundred 
tons  of  sugar."  Sugar  advanced  soon  after  a  cent  and  a  half 
a  pound.  Deliveries  were  made  which  were  paid  for,  except 
$1,830.43.  This  unpaid  balance  was  the  difference  between 
the  estimated  and  the  actual  weight  delivered  on  the  Wylo's 
cargo.  Then  a  dispute  arose  as  to  whether  the  deliveries  were 
in  compliance  with  the  contract  in  respect  of  quantity.  De- 
fendants contended  that,  under  a  usage  that  defines  the  mean- 
ing of  the  word  "  about,"-  they  had  an  option  to  deliver  only 
ninety  per  cent  of  the  quantity  named  in  the  contmct.  After 
some  correspondence  they  informed  plaintiffs,  through  Perkins 
&  Welsh,  that  they  would  send  seventy  tons  to  complete  the 
delivery.  This  quantity  was  the  exact  shoi-tage  if  their  view 
of  the  meaning  of  the  word  "  about "  was  correct ;  if  it  was 
not,  the  shortage  was  three  hundred  and  twenty  tons.  At  the 
time  they  sent  the  seventy  tons,  by  the  brig  Sagua,  they  in- 
structed Perkins  &  Welsh  not  to  deliver  the  bill  of  lading 
unless  plaintiffs  accepted  a  draft  from  Perkins  &  Welsh  for 
the  balance  due  on  the  sugar  delivered,  and  the  price  of  the 
seventy  tons  delivered.  The  seventy  tons  were  shipped  in- 
voiced to  plaintiffs  but  the  bill  of  lading  was  indorsed  to  Per- 
kins &  Welsh  or  order.  They  offered  to  deliver  this  on 
compliance  with  the  conditions  exacted  by  defendants  but 
plaintiffs  refused  to  make  the  payment,  and  began  suit  by 
foreign  attachment,  under  which  they  seized  the  seventy  tons 
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on  board  the  brig  Sagua,  and  also  the  balance  in  their  own 
hands.  Perkins  &  Welsh  claimed  the  property  attached  on  a 
general  lien,  for  advances  made  from  time  to  time,  on  all  sugars 
sent  and  on  all  the  proceeds  of  sugar  sold.  The  advances 
theretofore  made  exceeded  the  value  of  the  property  attached. 

The  letter  of  August,  1889,  from  defendants  to  Perkins  & 
Welsh  notifying  the  latter  of  shipment  of  sugar  to  complete 
contract  with  plaintiffs,  also  notified  them  of  shipment  of  mo- 
lasses by  same  vessel  which  they  authorized  to  be  sold  at  best 
obtainable  prices. 

Mr.  Welsh,  one  of  the  garnishees,  testified  to  the  uniform 
dealings  between  his  firm  and  defendants  by  which  they  fur- 
nished the  latter  advances  on  general  account  to  be  protected  by 
subsequent  consignments.  This  testimony  and  further  corres- 
pondence between  the  parties  appear  by  the  opinion  of  the 
Supreme  Court. 

The  court  charged,  as  follows,  inter  alia : 

"  The  evidence  of  Mr.  Welsh  was  uncontradicted,  and  if  you 
believe  it  I  do  not  see  very  well  how  you  could  avoid  coming  to 
the  conclusion  that  there  was  such  an  arrangement  between  his 
firm  and  this  Cuban  firm  as  constituted  them  the  pledgees  of 
the  cargoes  of  sugar  which  came  in  fulfillment  of  this  contract 
generally.  I  do  not  regard  the  law  as  requiring  that  there 
should  have  been  an  advance  by  Perkins  &  Welsh  to  Mora, 
Ona  &  Co.  specifically  upon  the  different  cargoes,  in  order  to 
establish  the  relation  of  pledgor  and  pledgee  between  the 
two.  [5]  .  .  .  . 

"  If  the  fact  be  as  Mr.  Welsh  testified,  that  the  dealings  be- 
tween his  firm  and  this  Cuban  firm  were  that  Perkins  &  Welsh 
advanced  from  time  to  time  money  to  the  Cuban  house  to  en- 
able them,  I  presume,  to  carry  on  their  operations  of  manufac- 
turing sugar,  or  of  buying  sugar,  and  that  the  cargoes  of  sugar 
were  sent  by  the  Cuban  house,  consigned  to  Perkins  &  Welsh, 
for  the  purpose  of  enabling  them  to  protect  themselves  out  of 
the  proceeds  of  the  sale,  they  having  the  right  to  collect  that 
money  and  to  put  it  to  the  credit  of  the  Cuban  house  as  a  dis- 
charge to  that  extent  of  the  obligations  which  the  Cuban  house 
owed  tliem  for  the  money  which  had  been  advanced — if  that 
was  the  nature  of  the  transaction  between  them, — that  consti- 
tuted a  pledge  as  between  the  two  that  gave  Perkins  &  Welsh 
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a  lien,  as  the  law  calls  it,  a  hold  upon  the  sugar,  to  the  extent 
of  the  reimbursements,  which  were  necessary  in  order  to  make 
the  accounts  between  the  two  good.  It  did  not  make  Perkins 
&  Welsh  the  absolute  owners  of  the  sugar.  That  was  not 
necessary.  [6]  .... 

"  That  question  need  not  arise  in  the  case.  Not  as  full  owners, 
but  for  the  purpose  of  giving  them  the  right  of  full  possession 
of  the  cargoes  which  were  embraced  in  the  bills  of  lading.  If 
that  was  the  case,  and  these  sugars  were  shipped  in  that  way, 
under  the  arrangements  which  Mr.  Welsh  testified  about,  that 
they  were  to  be  security  to  Perkins  &  Welsh  for  the  payment 
of  the  money  which  had  been  advanced  to  Mora,  Ona  &  Co., 
if  all  these  transactions  were  embraced  under  such  a  class  as 
that,  then  I  have  no  doubt  in  my  own  mind  at  all,  and  you 
ought  to  have  no  doubt  in  your  minds,  that  Perkins  &  Welsh 
are  to  be  regarded  as  pledgees  of  that  sugar,  as  having  a  lien 
upon  it,  which  would  enable  them  to  hold  the  proceeds  of  the 
sugar  as  their  own  property  up  to  the  extent  of  what  was  due 
to  them  by  the  Cuban  firm.  [7] 

"  If  you  are  of  the  opinion,  in  view  of  what  I  have  said  to 
you,  that  Perkins  &  Welsh  held  these  sugars,  had  the  right  of 
possession  to  this  sugar  under  their  contract,  their  dealings 
with  Mora,  Ona  &  Co.,  and  the  bill  of  lading,  in  order  that 
they  might  get  from  it  the  money  which  was  still  due  them, 
and  they  presented  their  accounts  to  you,  and  they  say  they 
show  there  was  still  a  balance  due  to  them,  if  you  believe  that 
the  arrangement  was  such  as  I  have  just  stated,  then  you  would 
only  be  justified  in  finding  that  there  was  no  money  in  the 
hands  of  Perkins  &  Welsh  which  was  due  to  Mora,  Ona  &  Co., 
and  this  cargo  of  sugar,  which  was  the  thing  specifically  at- 
tached, as  between  the  parties  in  this  case,  should  be  regarded 
as  the  property  of  Perkins  &  Welsh.  Your  verdict  would 
then  be  in  favor  of  Perkins  &  Welsh,  whatever  might  be  your 
opinion  upon  the  other  questions  in  this  case."  [8] 

Plaintiff's  points,  refused,  were  as  follows,  inter  alia : 

"14.  There  is  no  evidence  that  the  cargo  of  the  Sagua, 
which  was  attached  on  the  16th  August,  1889,  had  ceased  to  be 
the  property  of  the  defendants  Mora,  Ona  &  Co.  The  corre- 
spondence shows  they  owned  it  and  shipped  it  to  the  plaintiffs, 
and  that  the  bill  of  lading  was  indorsed  to  Perkins  &  Welsh, 
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not  for  the  purpose  of  giving  them  an  ownership  of  the  goods 
or  of  pledging  them  to  them,  but  to  enable  them  to  compel 
payment  before  delivery.  [1] 

"  16.  Their  own  letter  admits  that  they  were  acting  in  this 
matter  as  the  agents  and  under  the  instructions  of  Mora,  Ona 
&  Co.  Answer :  That  is  true  ;  they  were  undoubtedly  acting 
as  agents  in  or  under  instructions  from  Mora,  Ona  &  Co.,  but 
that  would  not  deprive  them  of  the  right  although  they  were 
agents ;  if  they  were  pledgees  to  hold  the  property  until  they 
were  paid  the  money  which  represented  its  value  or  represented 
the  contract  price.  [2,  3] 

"  16.  There  is  nothing  in  the  parol  evidence  on  the  pai*t  of 
Perkins  &  Welsh  to  vary  the  effect  of  these  letters  as  evidence 
of  the  title  to  the  sugar  being  in  Mom,  Ona  &  Co."  [4] 

Several  points  were  submitted  to  the  jury  for  specific  find- 
ings, among  them  the  following : 

"  What  right  or  lien,  if  any,  on  or  upon  the  moneys  in  the 
hands  of  plaintiffs,  and  in  or  upon  the  cargo  of  the  brig  Sagua 
was  possessed  by  Perkins  &  Welsh  ? "  The  Court  said :  "  I 
understand  that  it  is  intended  for  the  purpose  of  eliciting  from 
you  a  finding  as  to  the  nature  of  the  claim  ^vhich  Perkins  & 
Welsh  had  upon  that  cargo,  if  you  believe  they  had  any. 
You  would  probably  state  that  it  was  by  reason  of  the  ad- 
vances which  had  been  made  by  Perkins  &  Welsh  to  Mora, 
Ona  &  Co.  upon  the  faith  of  shipments  of  sugar  to  them,  the 
balances  at  that  time  being  in  favor  of  Perkins  &  Welsh."  [9] 

The  verdict  was :  "  The  jury  find  for  the  plaintiffs  in  the 
sum  of  $10,766.39.  They  find  that  there  was  no  property  in  the 
hands  of  Perkins  &  Welsh,  the  garnishees,  and  that  the  cargo 
of  the  Sagua  was  held  by  them  to  secure  debts  due  them  by 
Mora,  Ona  &  Co.  for  advances.  They  find  that  the  funds  in 
the  hands  of  the  plaintiffs,  $1,830.43,  belonged  to  Perkins  & 
Welsh  as  pledgees  of  Mora,  Ona  &  Co.  for  advances  made  to 
Mora,  Ona  &  Co." 

Judgments  were  entered  accordingly  for  plaintiffs  and  for 
garnishees.     Plaintiffs  then  appealed. 

Errors  assigned  were  (1-9)  instructions,  quoting  points, 
answers  and  charge. 

8.  S.  HollingBworth  and  B.  C.  McMurtrie^  for  appellants. — 
To  create  a  lien  there  must  be  a  shipment  or  deposit  for  such 
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purpose  or  with  such  intent.  The  bill  of  lading  itself  will  not 
give  title,  unless  indorsed  with  such  intention :  Scrutton,  Char- 
ter Parties,  art.  58 ;  Lickbarrow  v.  Mason,  1  Sm.  L.  Cas.  1218, 
1226,  edition  of  1885,  Hare's  note.  Circumstances  inconsistent 
with  a  lien  will  exclude  a  lien :  Brandao  v.  Barnett,  12  C.  &  F. 
806. 

A  lien  is  a  right  in  one  to  retain  that  which  is  in  his  posses- 
sion belonging  to  another  till  certains  demands  of  him,  the  per- 
son in  possession,  are  satisfied :  Russell,  Factors,  §  191 ;  Benj., 
Sales,  §  796 ;  Hammonds  v.  Barclay,  2  East,  235.  It  imports  a 
right  to  possess  or  retain:  Forth  v.  Simpson,  13  Q.  B.  680'; 
Crawshay  v.  Homfray,  4  B.  &  Aid.  50 ;  for  the  possessor,  not 
for  a  third  pei-son :  Randel  v.  Brown,  2  How.  424-5 ;  Story, 
Agency,  §  362.  The  requisites  are  a  clear  agreement  for  the 
specific  appropriation  of  the  property:  Jones  v.  Starkey,  16 
Jur.  510.  The  right  to  a  lien  is  like  that  of  a  purchaser  :  Khi- 
loch  V.  Craig,  3  T.  R.  788.  Till  actual  possession  the  right  is 
like  that  of  any  one  under  an  executory  contract :  Nichols  v. 
Clent,  3  Price,  547.  It  is  a  right  to  an  action  for  damages : 
Kinloch  v.  Craig,  3  T.  R.  783.  Till  executed  the  seUer  can  do 
anything  with  the  goods  which  gives  a  better  right  than  would 
attach  under  the  lien :  Gledstanes  v.  Allen,  12  C.  B.  202.  The 
right  to  proceeds  of  goods  consigned  to  another,  or  to  a  lien  on 
the  price,  gives  no  lien  on  the  goods :  Chilton  v.  Carrington, 
15  C.  B.  95, 106  ;  Holland  v.  Humble,  1  Starkie  (Eng.  ed),  143 ; 
Bryans  v.  Nix,  4  M.  &  W.  776,  exactly  our  point. 

Defendants  in  loading  for  account  of  plaintiffs  excluded  a 
lien  in  favor  of  Perkins  &  Welsh.  It  was  shipped  to  complete 
the  contract  with  plaintiff.  Plaintiffs  were  entitled  to  it  on 
payment  of  draft.  Perkins  &  Welsh  received  the  bill  of  lad- 
ing under  instructions  to  deliver.  An  intention  to  give  a  lien 
to  them  was  inconsistent  with  the  object  of  the  shipment. 

Granting  a  contract  to  give  Perkins  &  Welsh  a  lien,  did  they 
do  it?  Advances  were  optional  with  Perkins  &  Welsh.  The 
mode  of  reimbursement  was  out  of  proceeds  of  sale.  This  gives 
a  lien  on  the  price :  Chilton  v.  Carrington,  15  C.  B.  95, 106. 
The  consignee  must  obey  orders.  The  order  was  to  deliver 
for  a  specific  purpose.  This  will  prevent  him  from  using  it  for 
any  other  purpose :  SmuUer  v.  Union  Canal  Co.,  37  Pa.  70 ; 
Bank  v.  Macalester,  9  Pa.  482 ;  Davis  v.  Bowsher,  5  T.  R.  492 ; 
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Brandao  v.  Bamett,  12  C.  &  F.  805 ;  Jarvis  v.  Rogers,  15  Mass. 
397.  The  universal  law  as  to  pledges  is  that  the  lien  is  con- 
fined to  the  particular  debt  named  in  the  pledge. 

John  Q.  Johnson  and  William  Drayton^  for  Perkins  &  Welsh, 
garnishees,  appellees. — Delivery  of  bill  of  lading  to  order  passes 
title  to  goods :  Lickbarrow  v.  Mason,  2  T.  R.  63 ;  s.  C.  1  Sm. 
L.  C.  1227-30,  notes ;  2  Benj.  Sales,  §  813  ;  Colebrook  on  Collat- 
erals, §§  380,  384;  Meyerstein  v.  Barber,  L.  R.  4  H.  L.  325; 
Glyn  Mills  Co.  v.  East  &  West  India  Dock  Co.,  L.  R.  7  Ap. 
C.  593;  Halliday  v.  Hamilton,  11  Wal.  560;  Schmertz  v. 
Dwyer,  53  Pa.  335 ;  Holmes  v.  Bailey,  92  Pa.  57 ;  Lawrence 
V.  Minturn,  17  How.  100 ;  for  purposes  of  lien  and  sale :  Schu- 
macher v.  Eby,  24  Pa.  521 ;  until  advances  are  paid :  Story, 
Agency,  §  371,  p.  443,  9th  ed. ;  Mooi-s  v.  Kidder,  106  N.  Y.  32; 
Bryans  v.  Nix,  4  M.  &  W.  791 ;  Grosvernor  v.  Phillips,  2  Hill, 
147 ;  Gibson  v.  Stevens,  8  How.  884 ;  Straus  v.  Wessel,  30 
Ohio,  211.  The  title  cannot  be  divested  by  any  act  of  the  con- 
signor :  Nelson  v.  R.  R.,  2  Brad.  111.  180 ;  and  is  good  against 
attaching  creditors:  Vall^  v.  Corr6,  36  Mo.  575;  Wade  v. 
Hamilton,  30  Ga.  450 ;  who  stand  in  the  debtor's  shoes:  Baugh 
v.  Kirkpatrick,  54  Pa.  84;  Skilling  v.  BoUman,  73  Mo.  665; 
Bank  of  Chicago  v.  Bayley,  115  Mass.  228. 

An  agent  bound  by  special  instructions  not  to  selLfor  less 
than  a  certain  price  or  to  sell  only  in  the  name  of  his  principal, 
does  not  thereby  lose  his  lien :  Stevens  v.  Biller,  L.  R.  25  Ch. 
Div.  31.  A  consignment  of  goods  to  fill  sales  already  made  is 
consistent  with  a  lien  on  the  goods,  where  delivery  was  not  to 
be  made  until  payment.  Delivery  to  appellants  would  have 
shifted  the  lien  from  the  sugar  to  the  price.  Appellees  would 
have  been  in  the  position  of  a  banker  who  cashes  a  draft  ac- 
companied by  a  bill  of  lading  of  goods  to  order,  indorsed  to 
him,  where  such  goods  are  forwarded  to  fill  a  contract  with  the 
person  on  whom  the  draft  is  drawn.  The  goods  need  not  be 
delivered  until  acceptance  of  draft ;  until  then  he  has  a  lien. 
Though  the  original  advances  here  were  general,  after  the 
promise  that  they  should  be  secured  by  the  sugar  shipments 
had  been  performed,  the  lien  became  special.  The  goods  were 
sent  under  the  contract  to  pay  advances,  or  they  would  not 
have  been  sent  to  appellees,  or  the  purchase  money  would  have 
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been  directed  to  be  paid  to  themselves  rather  than  to  appellees. 
The  cases  to  the  effect  that  right  to  receive  proceeds  of  sale  of 
goods  does  not  confer  right  to  lien  thereon,  are  where  right  to 
receive  proceeds  was  in  one  person  and  the  possession  and  title 
were  in  another. 

Hbllingsworth  and  McMurtrie^  in  reply. — Walker  v.  Birch, 
6  T.  R.  258,  decides  that  where  goods  are  consigned  to  a  factor 
for  sale,  who  agrees  to  pay  the  net  proceeds  to  the  consignor, 
and  they  are  not  sold,  they  must  be  returned  to  the  consignor ; 
and  the  factor  has  no  lien.  The  agreement  is  inconsistent  with 
a  lien.  So  here  the  bill  of  lading  states  that  the  goods  are 
shipped  at  plaintiff's  risk,  the  invoice  is  to  plaintiff,  and  the 
letter  of  instructions  states  that  they  are  delivered  to  fulfill  the 
contract  with  them  under  the  letter  of  August,  1889,  the  sugar 
is  to  be  delivered  to  plaintiff,  the  molasses  to  be  sold ;  the  lien 
is  confined  to  the  molasses  or  its  proceeds.  The  giving  of  an 
express  lien  to  one  who  in  the  absence  of  such  express  lien 
would  have  had  a  general  lien,  excludes  the  general  lien: 
Sti-athmore  v.  Vane,  33  Ch.  D.  586. 

A  banker's  lien  is  restricted  to  the  advance  made  on  the 
faith  of  the  bill  of  lading.  Perkins  &  Welsh's  lien  is  restricted 
in  the  same  way,  and,  as  in  the  case  of  the  banker,  it  cannot 
cover  a  balance  due  on  a  general  account. 

Opinion  by  Mr.  Justice  Gbeen,  July  13, 1892. 

As  we  understand  the  contentions  and  concessions  of  the 
parties,  it  is  to  be  considered  that  if  the  plaintiffs  had  accepted 
the  draft  for  the  sugars  shipped  by  the  Sagua  the  proceeds 
would  have  been  received  by  Perkins  &  Welsh,  and  would 
have  been  placed  by  them  to  the  credit  of  Mora,  Ona  &  Co., 
on  their  general  account  with  Perkins  &  Welsh.  This  would 
have  been  in  accordance  with  the  general  arrangement  or 
mode  of  business  between  Perkins  &  Welsh  and  Mora,  Ona  & 
Co.  The  proceeds  of  the  accepted  draft  would  not  have  gone 
to  Mora,  Ona  &  Co.  at  all,  and  there  was  nothing,  as  we  un- 
derstand, in  the  letter  of  August,  1889,  from  Mora,  Ona  &  Co., 
to  Perkins  &  Welsh,  taking  the  cargo  of  the  Sagua  out  of  the 
operation  of  the  contracts  for  the  (about)  1500  tons  and  1000 
tons  respectively  so  far  as  tlie  subject  of  the  present  contention 
is  concerned.     The  seventy  tons  shipped  by  the  Sagua  were. 
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as  Mora,  Ona  &  Co.  claimed,  the  whole  of  the  remainder  of 
the  sugar  they  were  bound  to  deliver  under  the  original  con- 
tracts. The  plaintiffs  claimed  they  were  entitled  not  only  to 
the  seventy  tons  but  to  damages  for  non-delivery  of  the  full 
amount  of  the  2500  tons.  The  mode. of  settlement  and  pay- 
ment for  the  whole  quantity  of  sugar  to  be  shipped  was  to  be 
the  same  for  all.  At  the  conclusion  of  the  letter  of  March  2, 
1889,  from  Perkins  &  Welsh  to  Harrison,  Frazier  &  Co.,  which 
contained  the  terms  of  the  contract  for  the  1000  tons,  it  was 
stipulated  as  follows:  " payment  to  be  made  against  documents 
as  heretofore  in  similar  cases."  We  can  see  nothing  in  any  of 
the  letters  which  changes,  as  to  the  cargo  of  the  Sagua,  the 
terms  of  the  contract  or  the  usual  course  of  dealing  between 
Perkins  &  Welsh  and  Mora,  Ona  &  Co.  The  language  of  the 
letter  of  August,  1889,  from  Mora,  Ona  &  Co.  to  Perkins  & 
Welsh,  to  wit :  "  The  Muscos  per  Brig  Sagua  complete  our 
contract  with  Harrison,  Frazier  &  Co.,"  was  the  mere  an- 
nouncement of  the  fact  as  they  understood,  and  clearly  did 
not  indicate,  either  directly  or  inferentially,  any  change  in  the 
course  of  dealing  between  them.  The  remainder  of  the  letter 
related  to  another  subject.  It  is  argued  for  the  appellants  that 
this  letter  and  the  one  of  July  17th,  from  and  to  the  same 
parties,  show  that  there  was  an  intention  on  the  part  of  Mora, 
Ona  &  Co.  to  give  a  lien  only  on  the  price  and  therefore  there 
could  be  no  lien  on  the  goods.  We  fail  to  perceive  the  force 
of  the  contention.  The  letter  of  July  17th  was,  first,  a  con- 
firmation of  previous  letters,  second,  a  declaration  that  the 
writers  would  stand  by  the  previous  assertion  of  their  right, 
that  is,  that  they  were  only  bound  to  ship  the  additional 
seventy  tons  under  their  contract,  and,  lastly,  that  Perkins  & 
Welsh  should  place  the  bill  of  lading  when  the  sugar  was  de- 
livered with  a  draft  which  would  include  the  balance  due  on 
the  Wylo's  cargo.  We  cannot  possibly  see  in  this  any  proof 
of  an  intention  to  deprive  Perkins  &  Welsh  of  the  right  to 
their  customary  lien  upon  the  goods.  Certainly  there  is  noth- 
ing in  the  correspondence  showing,  or  tending  to  show,  that  a 
new  contract  was  intended  to  be  created  between  Mom,  Ona 
&  Co.  and  Perkins  &  Welsh.  The  right  to  their  general  lien 
to  protect  their  advances  was  too  important  a  matter  to  be 
frittered  away  by  an  inference  from  a  correspondence  which 
gave  no  intimation  of  such  a  purpose  on  the  part  of  either. 
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All   the   other  considerations   affecting  the   question   are 
clearly  with  Perkins  &  Welsh.     The  bill  of  lading  was  to  be 
given,  and  was  actually  given,  to  them  as  usual,  and  upon  all 
the  authorities  this  operates  to  transfer  the  title  to  the  goods : 
LickbaiTOw  v.  Mason,  2  Term  Rep.  63,  per  Ashurst,  J.     "  But 
as  between  the  vendor  and  third  persons  the  deliver}^  of  a 
bill  of  lading  is  the  delivery  of  the  goods  themselves : "  1  Sm 
Lead.  Cases,  1169,  eighth  edition  and  notes,  1227  and  1230 
Benj.  on  Sales,  813 ;  Meyerstein  v.  Barber,  L.  R.  4  L.  325 
Schmertz  v.  Dwyer,  53  Pa.  336 ;  Holmes  v.  Bailey,  92  Pa.  57 
Holmes  v.  Germ.  Security  Bank,  87  Pa.  526.     In  Schmertz  v 
Dwyer,  supra,  Thompson,  J.,  said:  "It  is  very  clear  that  the 
consignment  and  bill  forwarded  fully  invested  the  plaintiff 
with  title  to  the  property  and  that  therefore  the  goods  were  to 
be  at  his  risk." 

The  letter  of  Perkins  &  Welsh  to  Harrison,  Fmzier  &  Co. 
of  August  14,  1889,  affords  evidence,  it  is  contended,  in  cor- 
roboration of  plaintiffs'  theory.  That  letter  announces  to  the 
plaintiffs  that  Perkins  &  Welsh  have  received  invoice  and 
bill  of  lading  for  53  hhds.  and  212  bbls.  of  sugar  per  Brig 
Sagua  on  account  of  contract  of  Mora,  Ona  &  Co.,  and  further 
that  in  accordance  with  instructions  Perkins  &  Welsh  di'aw  on 
Harrison,  Frazier  &  Co.,  for  amount  of  invoice  together  with 
balance  due  on  Wylo's  cargo.  They  add  also  that  their  in- 
structions are  not  to  deliver  the  documents  (sugars)  unless 
draft  is  accepted.  How  this  letter  can  be  held  to  afford  evi- 
dence that  Perkins  &  Welsh  had  abandoned  their  right  to  a 
lien  on  the  goods  as  between  them  and  Moi-a,  Ona  &  Co.,  or 
that  they  had  not  the  intention  to  exercise  or  to  claim  such  a 
right  of  lien,  we  cannot  undei-stand.  If  the  goods  were  re- 
ceived and  draft  accepted  of  course  the  proceeds  would  go  to 
Perkins  &  Welsh  and  that  would  be  the  end  of  the  matter. 
They  would  credit  Mora,  Ona  &  Co.'s  general  account  to  the 
extent  of  the  proceeds  in  accordance  with  their  uniform  mode 
of  dealing.  But  because  the  goods  were  not  received  and  the 
draft  was  not  accepted  it  is  claimed  that  the  whole  effect  of 
the  transaction  as  between  Perkins  &  Welsh  and  Mora,  Ona 
&  Co.  was  changed.  We  cannot  perceive  the  sequence  of 
the  reasoning.  The  necessary  contention  of  the  appellants  is 
that  the  goods,  when  they  were  refused  by  Harrison,  Frazier 
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&  Co.  became  the  property  of  Mora,  Ona  &  Co.,  so  that  they 
could  be  attached  as  belonging  to  them.  And  this  notwith- 
standing the  fact  that  the  bill  of  lading  had  been  transferred 
to  Perkins  &  Welsh  who  then  held  it.  If  Perkins  &  Welsh 
and  Mora,  Ona  &  Co.  did  not  intend  any  such  result  it  can- 
not be  ai'gued  that  an  ownership  of  the  goods  resulted  to 
Mora,  Ona  &  Co.  by  virtue  of  an  intention  that  Perkins  &  Welsh 
should  not  have  their  customary  lien  on  the  goods,  because 
all  proof  of  such  an.  intention  is  utterly  wanting.  Mora,  Ona 
&  Co.  were  not  parties  to  this  letter  of  August  14th,  and 
therefore  cannot  be  held  to  have  made  any  expression  on  the 
subject.  Certainly  it  cannot  be  contended  that  Perkins  & 
Welsh  intended  to  give  up  their  lien  on  the  goods  which  they 
had,  both  by  virtue  of  their  uniform  mode  of  dealing  with 
Mora,  Ona  &  Co.,  and  by  possession  of  the  bill  of  lading, 
transferred  to  them.  Nothing  in  the  letter  indicates  a  shadow 
of  such  an  intention  and  they  certainly  did  not  say  so  di- 
rectly. Moreover,  Harrison,  Frazier  &  Co.,  being  attaching 
creditoi-s  of  Mora,  Ona  &  Co.,  have  no  higher  rights  to  the 
property  in  question  than  their  debtors.  Mora,  Ona  &  Co., 
had.  This  is  perfectly  familiar  law  in  Pennsylvania.  With- 
out multiplying  authorities  we  refer  only  to  the  language  of 
Agnew,  J.,  in  Baugh  v.  Kirkpatrick,  54  Pa.  84,  viz. :  "  The 
attaching  creditor  stands  upon  no  higher  footing  than  his 
debtors  in  relation  to  the  garnishee.  What  right  would  the 
debtor  himself  have  to  say  to  the  garnishee  '  you  shall  not 
sell,'  without  tendering  him  his  advances  and  making  him 
whole?  Even  an  execution  cannot  be  levied  of  goods  in 
pawn  so  as  to  take  them  out  of  the  pawnee's  possession  with- 
out tendering  him  the  money  for  which  he  holds  them  in 
pledge.  So  here  the  garnishees  as  factors  to  sell  having  made 
advancements  had  a  power  coupled  with  an  interest  which 
was  irrevocable  except  upon  a  tender  of  their  charges." 

What  then  were  the  rights  of  Mora,  Ona  &  Co.  to  these 
sugars  in  the  hands  of  Perkins  &  Welsh  ?  By  the  undisputed 
evidence  in  the  case  they  were  very  largely  indebted  to  Per- 
kins &  Welsh  for  advances  on  general  account  to  be  protected 
by  subsequent  consignments.  By  the  uniform  mode  of  deal- 
ing between  them  and  Perkins  &  Welsh  the  latter  had  the 
right  to  appropriate  the  proceeds  of  all  sales  of  goods  made  by 
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them  for  Mora,  Ona  &  Co.,  to  the  credit  of  their  general  ac- 
count. They  held  the  bill  of  lading  for  the  cai-go  of  the 
Sagua,  and  this  entitled  them  to  the  possession  of  the  goods. 
They  had  the  undoubted  right  to  sell  the  goods  and  appropri- 
ate the  price  to  the  credit  of  Mora,  Ona  &  Co.'s  general  account. 
As  a  matter  of  course  the  latter  could  not  take  possession  as 
against  their  bill  of  lading  without  tendering  whatever  charges 
Perkins  &  Welsh  had  against  them.  And  if  they  could  not 
do  this,  Harrison,  Frazier  &  Co.,  as  their  creditors,  could  not 
do  it. 

Thus  far  we  have  considered  the  case  upon  the  letters  and 
papera  in  evidence,  as  they  are  the  principal  source  of  the  con- 
tentions of  the  appellants.  The  jury  found,  under  the  charge 
of  the  court  leaving  to  them  the  question  of  fact  as  to  what 
the  relations  were  between  Perkins  &  Welsh  and  Mora,  Ona  & 
Co.,  that  there  was  no  property  of  Mora,  Ona  &  Co.  in  the  hands 
of  Perkins  and  Welsh,  the  garnishees,  and  that  the  cargo  of 
the  Sagua  was  held  by  them  to  secure  debts  due  them  by  Mora, 
Ona  &  Co.  for  advances.  The  oral  testimony  was  delivered  by 
one  witness,  Mr.  Osgood  Welsh,  one  of  the  members  of  the 
firm  of  Perkins  &  Welsh,  and  was  not  contradicted  by  any 
other  witness.  The  character  of  the  relation  between  the  two 
firms  was  described  by  him  in  reply  to  questions  on  that  sub- 
ject. He  was  asked :  ''  Q.  What  was  your  arrangement  with 
Mora,  Ona  &  Co.  about  all  the  shipments  of  sugar  including 
these  ?  A.  We  made  them  advances  on  sugar  prior  to  ship- 
ment if  they  so  required.  They  were  at  liberty  to  draw  upon 
us  for  the  money  with  which  to  pay  for  those  sugars,  sugars 
coming  to  our  consignment  out  of  which  we  were  to  get  the 
money  which  we  had  advanced.  Q.  How  were  the  sugars 
consigned  to  you ?  A.  To  our  order.  Q.  By  what?  A.  By 
a  bill  of  lading.  Q.  You  are  not  speaking  of  this  particular 
lot  of  sugars  ?  A.  Yes,  sir,  this  particular  lot.  Q.  Is  there 
an  arrangement  between  Mora,  Ona  &  Co.  and  yourselves? 
A.  There  was  an  aiTangement  on  which  the  business  was  based. 
Q.  How  long  has  that  arrangement  been  in  existence  ?  A.  Up- 
wards of  twenty-five  years." 

Having  stated  that  the  arrangement  commenced  during  the 
time  of  the  firm  of  S.  &  W.  Welsh,  the  predecessors  of  the  firm 
of  Perkins  &  Welsh,  and  that  S.  &  W.  Welsh  had  dissolved. 
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he  was  asked :  ^^  Q.  Did  Mora,  Ona  &  Co.  continue  to  deal 
with  you?  A.  They  did;  the  business  ran  on.  Q.  During 
the  time  of  S.  &  W.  Welsh  had  there  been,  or  not,  an  estab- 
lished custom  between  that  house  and  Mora,  Ona  &  Co.  for 
advances  and  shipments  of  sugar?  A.  There  had.  Q.  Your 
house  went  into  existence  in  1884?  A.  Yes,  sir.  Q.  Did 
your  house  continue  or  not  in  the  same  course  of  dealing  with 
them  ?  A.  Absolutely.  Q.  What  was  that  course  of  dealing? 
A.  To  make  advances  to  Mora,  Ona  &  Co.,  to  receive  mer- 
chandise from  them  to  cover  those  advances,  which  we  sold 
for  them,  the  proceeds  going  to  their  credit.  Q.  That  mer- 
chandise necessarily  was  shipped?  A.  It  was  shipped  to  us. 
Q.  Shipped  on  bills  of  lading?  A.  Shipped  on  bills  of  lading 
consigned  to  us.  Q.  The  bills  of  lading  were  to  your  order  ? 
A.  Yes,  sir.  Q.  When  that  merchandise  was  sold  and  the 
drafts  were  paid  what  was  done  ?  A.  The  bill  of  lading  was  in- 
dorsed by  us  and  turned  over  to  the  person  who  paid  for  the 
cargo  of  sugar.  Q.  How  would  they  pay  and  to  whom  would 
they  pay  ?  A.  Pay  to  us.  Q.  What  would  you  do  with  the 
money  ?  A.  Pass  it  to  the  credit  of  Moi-a,  Ona  &  Co.  Q.  Was 
that  done  in  this  case?  A.  Yes,  sir;  here  are  all  the  items. 
Q.  There  were  several  bills  of  lading  for  parts  of  this  contract? 
A.  Yes,  sir.  Q.  When  those  bills  of  lading  came  here  were 
they  to  your  order?  A.  Yes,  sir.  Q.  How  was  the  sugar 
paid  for  all  prior  to  the  Sagua  ?  A.  The  buyera  accepting  and 
then  paying  our  drafts  on  them.  Q.  In  all  these  cases  did  you 
draw  on  Harrison,  Fi-azier  &  Co.  ?  A.  That  has  been  our  cus- 
tom for  yeai-s  in  all  cases,  in  this  and  many  other  transactions 
we  have  had  with  them.  Q.  And  there  were  many  of  those 
drafts  paid  ?  A.  All  that  they  accepted  were  paid.  Q.  How 
about  the  bill  of  lading  on  the  Sagua?  Was  that  under  this 
arrangement  or  under  a  different  arrangement  with  Mora,  Ona 
&  Co.  ?  A.  It  was  under  this  arrangement.  Q.  Is  there  still  a 
balance  due  on  the  Mora,  Ona  &  Co.  account?  A.  Yes,  sir." 
The  witness  then  stated  that  the  amount  of  the  balance  against 
Mora,  Ona  &  Co.,  Dec.  7, 1889,  was  $164,234.15. 

It  will  thus  be  seen  that  the  transactions  of  Perkins  &  Welsh 
with  Mora,  Ona  &  Co.,  for  all  the  sugars  sold  to  Harrison, 
Frazier  &  Co.,  and  including  the  cargo  of  the  Sagua,  were  the 
same  in  character  and  were  treated  in  the  same  manner.     No 
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distinction  was  made  as  to  that  cargo,  and,  upon  the  uncontra- 
dicted oral  testimony,  that  shipment  was  made  subject  to  the 
same  right  of  lien  on  the  part  of  Perkins  &  Welsh  that  they 
possessed  and  exercised  as  to  all  the  other  shipments.  How 
then  can  it  be  argued  that  there  was  a  different  intention  re- 
garding the  lien  upon  the  cargo  of  the  Sagua  from  that  which 
affected  all  the  preceding  shipments  ?  We  cannot  see  it  and 
we  think  the  verdict  was  in  entire  accordance  with  the  testi- 
mony both  oral  and  written. 

Entertaining  this  view  of  the  case  it  will  be  unnecessary  to 
engage  in  any  review  of  the  numerous  authorities  cited  in  the 
arguments  of  the  learned  counsel  upon  both  sides.  We  think 
the  assignments  of  error  are  not  sustained. 

Judgment  a£Qrmed. 


Breneman's  Estate.     Waller's  Appeal. 


^i^L^l  [Marked  to  be  reported.] 

Assigned  estate  — Occupancy  qf  premises  by  assignor. 

An  assignee  for  benefit  of  creditors  may  permit  the  assignor  to  occupy 
and  faim  a  part  of  the  premises  until  sale^without  being  surcharged  either 
with  rent  or  value  of  crops  made  by  assignor.  Detwiler's  Ap.,  96  Pa.  828, 
applied. 

Surcharging  hsaignee — Sale  below  appraisement. 

Where  tlie  assignee  put  the  property  up  at  public  sale  without  success, 
and  afterwards  sold  the  same  at  private  sale  at  a  price  less  than  the  ap- 
praised value,  the  fact  that  the  purchaser  resold  the  property  at  a  profit 
affords  no  ground  for  surcharging  the  assignee  with  the  profits  of  the  re- 
sale, wh^re  the  assignee  acted  in  good  faith. 

Judgment  confessed  to  wife  for  debts  assumed  by  her, 
A  judgment  confessed  by  the  assignor  to  his  wife  a  few  days  before  the 
assignment  may  be  allowed  where  such  judgment  was  confessed  boTia 
fide  to  secure  a  debt  due  from  the  assignor  to  the  wife  and  also  debts  of 
the  husband  assumed  by  her. 

Distribution — Marshaling  assets — Subrogation, 

A  subsequent  lien  creditor  whose  lien  is  not  reached  in  the  distribution 
Df  the  real  estate  fund,  is  entitled  to  be  subrogated  to  the  rights  of  the 
orior  lien  creditors  to  a  dividend  out  of  the  personal  fimd  and  the  assets 
^ill  be  so  marshaled. 

Commissions  to  accountant 

Where  the  personal  estate  is  about  $3,800,  and  real  estate  $80,000,  five 
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per  cent  on  the  personalty  and  two  and  a  half  on  the  realty  is  not  ex- 
cessive, especially  where  the  assignee  managed  the  estate  for  a  year  at  a 
considerable  profit. 

Argued  May  20,  1892.  Appeal,  No.  407,  Jan.  T.,  1892,  by 
a  creditor,  Frederick  Waller,  from  decree  of  C.  P.  Lancaster 
Co.,  trust  book  No.  11,  p.  385,  confirming  report  of  auditor  on 
exceptions  and  to  distribute  estate  of  John  A.  Breneman,  as- 
signed for  benefit  of  creditors.  Before  Paxson,  C.  J.,  Ster- 
KETT,  McCoLLTJM,  MiTCHBLL  and  Hbydrick,  JJ. 

The  auditor,  A.  F.  Hostetter,  found  the  following  facts :  On 
M^rch  26,  1888,  John  A.  Breneman  and  wife  executed  a  deed 
of  assignment  to  Joseph  Miller,  his  brother-in-law,  for  the  ben- 
efit of  Breneraan's  creditors,  the  estate  consisting  of  221  acres 
of  farm  land,  heavily  encumbered,  and  the  personal  property 
thereon.  The  assignee  accepted  the  trust  and  carried  on  the 
farming  operations  for  a  year,  assisted  by  the  assignor  and  his 
wife,  who  retained  possession  of  the  dwelling  and  were  paid 
wages,  the  assignee  paying  all  expenses  including  household  ex- 
penses for  the  assignor,  and  returning  in  his  account  $2,293.71 
as  the  produce.  The  assignor  also  raised  a  crop  of  tobacco  on 
several  acres  of  the  land,  using  the  horses  and  farm  implements 
of  the  estate  with  which  to  do  at  least  a  part  of  the  cultivation 
of  the  tobacco ;  but  it  did  not  appear  that  the  estate  in  any- 
wise contributed  toward  the  work  or  expense  of  raising  or 
marketing  it. 

The  auditor  found  that  the  assignee  did  not  have  possession 
of  the  land  on  which  the  tobacco  was  raised,  the  tobacco  was 
not  raised  for  him  and  he  did  not  receive  the  price  and  was 
therefore  not  chargeable  with  it. 

The  farm  was  appraised  at  $150  per  acre.  It  was  offered  at 
public  sale,  but  not  by  order  of  couit,  and  bid  up  to  $140  per 
acre.  This  would  not  pay  off  the  liens.  The  property  was 
withdrawn  and  offered  at  private  sale.  Philip  Frank  offered 
$141  per  acre  but  gradually  raised  to  $144.25,  which  he  told 
the  assignee  was  his  outside  bid.  The  assignee  finally  sold  to 
one  Hoffman  for  $144.50.  A  few  days  afterwards  Hoffman 
resold  to  Frank  at  an  advance  of  $2,000.  Before  the  articles 
of  agreement  between  Hoffman  and  the  assignee  were  signed, 
Waller,  the  appellant,  a  creditor,  protested  against  the  sale 
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and  asked  the  assignee  to  oflEer  it  again  at  public  sale.  The 
assignee  declined  to  do  this  without  indemnity  against  loss. 
Frank  bought  up  judgments  against  the  property  to  the 
amount  of  $18,174.26.  The  assignee  executed  a  deed  to  Hoff- 
man and  received  the  balance  of  the  purchase-money  over  and 
above  the  judgments  which  Frank,  bought  up,  and  powers  of 
attorney  to  satisfy  those  judgments.  Hoffman  immediately 
executed  a  deed  to  Frank,  who  settled  with  him  according  to 
the  terms  of  their  agreement.  The  auditor  found  that  the  as- 
signee acted  in  good  faith,  and  without  supine  negligence  or 
willful  default,  and  accordingly  refused  to  surcharge  him. 

The  wife  of  the  assignee  presented  a  judgment  confessed 
March  17, 1888,  nine  days  prior  to  the  assignment.  As  to  this 
claim  the  auditor  reported :  "  The  evidence  ia  support  of  this 
claim  shows  that  Mrs.  Breneman  received  out  of  her  father's 
estate  about  $4,900,  in  addition  to  a  note  of  $300,  with  $108 
interest,  held  by  her  father's  estate  against  her  husband,  and 
which  was  at  her  and  his  request  deducted  from  her  share  by 
her  father's  administrators.  This  sum  of  $408  is  part  of  the 
debt  for  which  this  judgment  was  given.  It  is  also  shown 
that  at  the  request  of  her  husband,  she  paid  a  note  of  $300, 
given  by  him  for  mules,  and  a  note  of  $600,  given  for  horses, 
out  of  her  separate  moneys.  These  payments  with  two  years' 
interest,  amounting  to  $1,008,  were  included  in  the  judgment. 

"  Six  hundred  dollars  is  to  cover  a  note  for  this  amount  en- 
dorsed by  Isaiah  Miller  for  John  A.  Breneman.  This  note 
was  renewed  in  bank  on  March  12,  1888,  shortly  before  the 
assignment,  for  ninety  days.  When  the  judgment  was  given, 
Mrs.  Breneman  agreed  to  pay  this  note,  and  the  apiount  was 
included  in  the  judgment.  She  paid  it,  and  produced  it  before 
the  auditor. 

"  Five  hundred  dollars  of  the  judgment  is  claimed  to  cover 
a  book  account,  running  from  1883  to  1888,  due  by  John  A. 
Breneman  to  Musser  &  Miller,  of  which  firm  the  assignee  is  a 
member.  This  bill  Mrs.  Breneman  sweai-s  that  she  assumed, 
at  her  husband's  request,  to  pay,  and  that  for  this  reason  this 
amount  was  included.  Her  assumption  was  verbal  only,  and 
the  bill  seems  not  yet  to  have  been  paid.  In  the  absence  of 
Mrs.  Breneman's  admission  that  this  item  was  included  to 
protect  this  bill,  we  do  not  think  this  item  could  be  allowed. 
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But  the  judgment  and  her  testimony  taken  together,  would 
seem  in  equity  to  make  her  in  fact  a  trustee  as  to  this  part  of 
the  judgment,  and,  while  she  is  not  under  legal  liability  on  her 
assumption,  this  part  of  the  judgment  would  go  into  her  hands 
in  trust  for  this  debt," 

The  personal  property  sold  amounted  to  $8,851.26;  farm 
products,  $2,298.71;  amount  from  purchaser  for  preparing 
g^und  and  for  seed  and  seeding  same,  $846.88;  realty, 
$81,944.48.  The  accountant  claimed  credit  for  $1,098.82  as 
commissions,  computed  as  five  per  cent  on  personal,  and  two 
and  one  half  per  cent  on  real  estate.  The  auditor  refused  to 
sustain  exceptions  to  this  item. 

The  realty  fund  in  which  the  auditor  included  the  farm 
products,  was  consumed  by  the  prior  liens,  leaving  Mrs.  Bren- 
eman's  judgment  unpaid.  The  auditor  awarded  her  a  divi- 
dend on  the  amount  of  her  judgment,  and  also  awarded  to  her 
by  subrogation  a  dividend  on  the  aggi*egate  amount  of  the 
judgments  paid  in  full  out  of  the  real  estate  fund. 

Exceptions  filed  by  appellant  alleged  that  the  auditor  eired 
(1,  2)  in  allowing  Mrs.  Breneman  a  dividend;  (8)  in  not  find- 
ing that  her  judgment  was  in  favor  of  creditors ;  (4)  in  allow- 
ing interest  thereon;  (6)  in  subrogating  her  to  the  prior 
judgments;  (6)  in  not  surcharging  accountant  for  the  to- 
bacco ;  (7,  8)  in  not  surcharging  accountant  with  difference 
between  appraised  value  of  real  estate  and  amount  received; 
and  (9)  in  refusing  to  sustain  exception  to  compensation. 

The  court,  Livingston,  P.  J.,  dismissed  the  exceptions  and 
confirmed  the  report.    Appellant  then  took  this  appeal. 

Errors  ossiffYied  were  (1-9)  dismissing  exceptions,  quoting 
them. 

B.  F.  Davi%^  for  appellant. — The  auditor's  report  shows  that 
the  wife  did  not  establish  that  her  judgment  was  to  secure  a 
debt  of  heis  from  the  husband.  It  is  therefore  void  as  to  credi- 
tors :  Wilson  v.  Silkman,  97  Pa.  609.  The  note  of  $600  was 
an  order  for  the  payment  of  money  within  the  Act  of  1881, 
P.  L.  17 :  Maginn  v.  Bk.,  181  Pa.  864.  The  note  was  not  in- 
dorsed by  her;  she  could  not  therefore  be  charged  with  it; 
the  same  may  be  said  of  the  $800  note.  There  is  no  evidence 
to  show  that  the  debts  assumed  by  her  were  surrendered  to 
Vol.  cl— 82 
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her;  her  verbal  assumption  was  therefore  not  binding:  Shoe- 
maker y.  King,  40  Pa.  107.  A  promise  is  within  the  statute 
where  it  is  collateral  to  a  continuing  liability  of  the  origitial 
debtor :  Townsend  v.  Long,  77  Pa.  148.  See,  as  to  judgment 
between  husband  and  wife,  Myers's  Ap.,  81  Pitts.  L.  J.  268 ; 
Fritchey's  Est,  1  Pears.  169;  and  collusive  judgments: 
Hamet  v.  Dundass,  4  Pa.  178 ;  Bardwell's  Ap.,  1  Lane.  Bar, 
Dec.  18, 1869.  As  to  rights  to  impeach  the  judgment:  Titus- 
ville  Bank's  Ap.,  86  Pa.  628;  Stevens  v.  Diehl,  127  Pa.  416. 

The  rule  as  to  subrogation  is  applicable  to  an  actual  not  a 
fictitious  fund :  Scott's  Ap.,  8  Atl.  R.  402.  There  is  no  un- 
bending rule  that  the  personal  estate  must  be  first  applied  to 
payment  of  debts:  Burkholder's  Ap.,  94  Pa.  622;  Shefify's 
Ap.,  97  Pa.  821. 

Under  the  Act  of  June  16, 1836,  §  84,  P.  L.  787,  the  assignee 
must  possess  himself  of  the  property.  He  did  here,  and  that 
distinguishes  this  case  from  Detwiler's  Ap.,  96  Pa.  823.  The 
income  belongs  to  creditors :  Bausman's  &  Herr's  Ap.,  90  Pa. 
178 ;  Griffith's  Est.,  1  Ches.  Co.  89. 

The  appraisement  is  the  prima  facie  measure  of  liability  of 
the  assignee.  The  burden  is  on  him  to  show  why  he  obtained 
less :  Trickett,  Assignments,  p.  60,  §  44 ;  ReifTs  Ap.,  2  Pa. 
266.  Where  the  sale  is  not  by  order  of  court,  a  stricter  con- 
struction prevails :  Scott,  Intest.  L.,  697,  2d  ed.  The  only 
remedy  is  to  surcharge  the  assignee :  Bruce  v.  Jennings,  2 
Pears.  61. 

Commissions  are  not  allowed  on  debts  not  collected — ^in  this 
case  the  amount  retained  by  Frank :  Hower's  Ap.,  22  W.  N. 
636. 

ff.  M.  Norths  for  appellee. — ^Appellant  cannot  complain  that 
the  wife's  promise  was  verbal.  The  debt  was  due,  and  if  the 
wife  did  not  pay  it  the  debtors  could  have  the  judgment 
marked  to  their  use  to  that  amount,  to  which  extent  she  was  a 
trustee.  An  insolvent  debtor  may  prefer  creditors  by  judg- 
ment: York  Co.  Bk.  v.  Carter,  88  Pa.  446;  his  wife  as  well  as 
strangers :  Lahr's  Ap.,  90  Pa.  607,  611. 

Profits  made  by  assignee  from  realty  should  be  awarded  to 
lien  creditors :  Preston's  Est.,  1  Ches.  Co.  617 ;  Irey's  Est,  1 
Ches.  Co.  68 :  Griffith's  Est.«  1  Ches.  Co.  89.    But  the  assignee 
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is  not  chargeable  with  rental  of  realty  used  by  the  assignor: 
Detwiler's  Ap.,  96  Pa.  828. 

The  method  of  distribution  adopted  by  the  auditor  gave  each 
creditor,  including  lien  creditoi-s,  a  dividend  out  of  the  person- 
alty. This  accords  with  Morris  v.  Olwine,  22  Pa.  441 ;  Keims's 
Ap.,  27  Pa.  42 ;  Miller's  Ap.,  86  Pa.  481 ;  Patten's  Ap.,  45  Pa. 
151 ;  Graeff s  Ap.,  79  Pa.  146 ;  Bair  v.  Shenk's  Ap.,  82  Pa. 
116;  Dean's  Ap.,  98  Pa.  101;  Jordan's  Ap.,  107  Pa.  76 ;  Boltz's 
Est.,  183  Pa.  88. 

Reasonable  vigilance  and  good  faith  is  a  trustee's  standard  of 
duty :  Fahnestock's  Ap.,  104  Pa.  46 ;  Bunting's  Est.,  42  Leg. 
Int.  804:  Eyster's  Ap.,  16  Pa.  372 ;  Springer's  Est,  61  Pa.  842 
Hinkle's  Est.,  20  W.  N.  351 ;  Pleasonton's  Ap.,  99  Pa.  362 
Greenwood's  Ap.,  92  Pa.  181;  Springer's  Ap.,  4  W.  N.  28 
Conyngham's  Est.,  26  Pitts.  L.  J.  28;  Beck's  Est.,  6  W.  N. 
274;  Witmer's  Ap.,  87  Pa.  120;  Sherer's  Est.,  41  Leg.  Int. 
126. 

The  compensation  was  the  usual  charge,  without  anything 
for  personal  services  in  managing  farm. 

Opinion  by  Mb.  Chtef  Justice  Paxson,  July  13, 1892. 

A  careful  examination  of  the  numerous  specifications  fails 
to  disclose  error.  The  attempt  to  surcharge  the  account  of  the 
assignee  with  the  sum  of  $2,000,  and  interest  thereon,  for  the 
reason  that  he  should  have  sold  the  real  estate  for  that  much 
more  than  he  actually  received,  was  ungracious.  The  evidence 
shows  that  he  acted  with  prudence,  and  that  he  endeavored  to 
get  the  best  possible  price  for  the  property.  It  consisted  of  a 
large  farm,  heavily  encumbered,  and  failing  to  get  a  satisfac- 
tory bid  at  public  sale,  he  sold  it  afterwards  at  private  sale  for 
$144.60  an  acre,  which  was  an  advance  over  previous  offers. 
The  fact  that  the  purchaser  resold  it  at  an  advance  of  $2,000 
is  no  reason  why  the  assignee  should  be  surcharged  with  that 
sura. 

The  attempt  to  surcharge  him  with  $1,107.47,  the  value  of 
the  tobacco  raised  upon  the  farm,  has,  if  possible,  even  less 
merit.  The  assignment  was  made  on  March  26, 1888,  a  time 
of  year  when  it  is  practically  impossible  to  sell  a  farm,  and 
extremely  difficult  to  rent  it.  The  assigpiee  took  upon  himself 
the  labor  and  risk  of  farming  the  place  for  the  year,  and  has 
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accounted  for  the  proceeds.  He  permitted  the  assignor  to 
remain  in  the  house,  and  allowed  him  to  cultivate  one  of  the 
fields  with  tobacco.  -The  crop  thus  grown  by  the  assignor, 
was  subsequently  sold  by  him  for  $1,107.48,  and  with  this  sum 
the  creditors  now  seek  to  surcharge  the  assignee.  The  absurd* 
ity  of  this  attempt  to  surcharge  is  apparent.  The  tobacco 
was  the  result  of  the  labor  of  the  assignor  and  his  family,  with 
perhaps  the  aid  of  hired  help.  It  belonged  to  him,  and  neither 
the  assignee  nor  the  creditors  had  any  rights  in  it.  The  most 
that  the  assignee  could  be  surcharged  with,  if  he  were  liable 
to  a  surcharge  at  all,  would  be  the  rent  of  the  ground  upon 
which  the  tobacco  grew ;  but  it  is  well  settled  that  the  assignee 
is  not  liable  to  be  surcharged  with  even  this.  In  Detwiler's 
Appeal,  96  Pa.  823,  it  was  held  that  a  voluntary  assignment 
for  the  benefit  of  creditors  does  not  impose  upon  the  assignee 
any  duty  to  let  the  real  estate,  and,  where  the  assignee  permits 
the  assignor  to  remain  in  possession,  and  use  the  real  estate,  he 
is  not  chargeable  with  the  rental  thereof.  This  is  good  law  as 
well  as  common  sense.  It  applies  with  especial  force  where  the 
subject-matter  of  the  assignment  consists  of  a  large  farm,  and  the 
assignment  itself  is  made  at  a  time  of  the  year  when  the  farm 
can  neither  be  sold  nor  rented.  What  is  the  assignee  to  do  in 
such  case  ?  The  assignor  has  a  right  to  remain  until  the  farm 
is  sold.  The  deed  of  assignment  authorizes  its  sale,  and  while 
this  might  include  the  power  to  lease  under  some  circumstan- 
ces, it  is  rarely  if  ever  done,  as  assigned  estates  are  usually 
closed  up  within  the  year.  It  would  have  been  as  reasonable 
to  surcharge  this  assignee  with  the  market  value  of  the  vege- 
tables, raised  by  the  assignor  in  his  garden,  as  to  surcharge 
him  with  the  price  of  the  tobacco,  raised  in  the  field.  The 
latter  was  a.  mere  mode  by  which  the  assignor  was  able  to  ob- 
tain bread  for  his  family,  pending  the  settlement  of  his  estate. 

The  allowance  of  the  claim  of  Kate  L.  Breneman,  the  wife 
of  the  assignor,  appears  to  have  been  entirely  proper.  The 
auditor  finds  that  the  claim  was  bona  fide,  and  that  it  was 
shown  to  be  a  part  of  her  sepai-ate  estate. 

In  the  ninth  specification  complaint  is  made  of  the  account- 
ant's commissions,  which  were  five  per  cent  upon  the  personal 
and  two  and  one  half  on  the  real  estate.  The  personal  estate 
appears  to  have  amounted  to  a  trifle   over  $8,800,  and  the 
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real  estate  to  $81,894.48.  We  regard  the  commissioners  as 
entirely  reasonable,  and  within  the  rule  designated  by  this 
court;  especially  in  view  of  the  fact  that  the  accountant  has 
turned  over  to  the  assigned  estate  the  sum  of  $2,293.71  as  the 
produce  of  the  farm  while  in  his  hands. 

The  remaining  specifications  need  not  be  referred  to. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  oost0 
of  the  appellant. 


Hiestand,  Appellant,  v.  Meyer  et  al.  Iits  479 

WitU-DevUeM—Claasificatianr^'' Share  and  share  alike.''  i_23SCJ388i 

The  words  ••  equally  to  be  divided  "  and  ••  share  and  share  alike  ^  in  a 
will  usually  mean  a  division  per  capita  and  not  per  stirpes;  bat  where  the 


150         501 
26  SC  '456 

devise  is  not  to  the  several  children  of  brothers  and  sisters,  but  to  the  chil- 1  |^         -^ 
dren  of  several  brothers  and  sisters,  and  the  classes  are  distinguished  by      30  SC  149 
the  word  "and"  between  each,  it  amounts  to  a  classification,  and  the  1  j^q       ^^. 
children  of  each  class  take  their  parent's  share,  notwithstanding  the  use  of  'f  36  SC  ^213 
the  words  *•  share  and  share  alike." 

WiUs^-Jiain  and  subsidiarv  cor{flicting  provisions. 

Where  the  main  provision  of  a  will  covers  the  whole  subject  and  is  de- 
fined in  terms  that  exclude  all  doubt,  and  the  subsidiary  provision  may  by 
conjecture  be  made  general  or  partial  and  may  be  capable  by  construction 
either  of  subverting  entirely  or  of  modifying  only  the  original  gift,  such 
subsidiary  provision  must  ordinarily  be  confined  to  its  partial  and  restricted 
operation. 

A  will  contained  a  devise  of  one  tract  of  land  to  a  son  and  upon  his 
death  to  his  son's  children  and  another  tract  to  his  daughter  and  upon  her 
death  to  her  daughter's  children,  and  then  directed  that  after  the  death  of 
the  son  and  daughter,  all  the  land  should  be  equally  divided  between  the 
children  of  the  son  and  the  children  of  the  daughter,  share  and  shai*e  alike, 
and  all  the  interest  testator  had  in  the  tract  devised  to  the  daughter  (an 
undivided  interest)  should  be  divided  among  the  children  as  aforesaid. 

Ecld^  that  all  the  provisions  of  the  will  can  be  harmonized  by  constru- 
ing the  latter  provision  of  the  will  to  mean  an  equal  division  of  the  first 
tract  to  the  son's  children  and  of  the  second  tract  to  the  daughter's  chil- 
dren. 

Argued  May  19, 1892.  Appeal,  No.  60,  July  T.,  1892,  by 
plaintiff,  Mary  E.  Hiestand,  from  judgment  of  C.  P.  York  Co., 
Aug.  T.,  1892,  No.  12,  on  case-stated  for  defendants,  Benj. 
Meyer  et  al.  Before  Paxson,  C.  J.,  Stbbbbtt,  McCollum, 
Mitchell  and  Hetdbigk,  JJ. 
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Ejectment  and  case-stated,  to  determine  plaintiffs  interest, 
in  land  first  devised  to  John  Meyer  under  Jacob  Meyer's  will. 
'  It  appeared  by  the  casenstated  that  plaintifE  was  the  daughter 
of  Rebecca  Weidman  and  the  defendants  the  children  of  John 
Meyer,  John  and  Rebecca  now  being  deceased.  When  the  will 
was  written  and  at  testator's  death  his' son  John  had  five  chil- 
dren and  his  daughter  Rebecca  two.  The  tract  devised  to 
John  contained  about  187  acres,  the  other  tract  23  to  25  acres. 
The  material  provisions  of  the  will  are  as  follows : 

"I  give  and  bequeath  to  my  son  John  the  land  and  premises 
which  he  now  occupies  during  his  life  and  after  the  death  of 
my  son  John  the  same  land  and  premises  shall  be  divided 
among  the  childi*en  of  my  son  John  as  soon  as  the  youngest 
child  arrive  the  age  of  twenty-one  years  share  and  share  alike, 
I  also  give  and  bequeath  unto  my  daughter  Rebecca  inter- 
married with  Michael  Weidman,  &  to  their  heirs  the  undivided 
fourth  part  of  the  land  which  was  bequeathed  to  me  by  my 
deceased  brother  John  Meyer  during  the  natural  life  of  my 
daughter  Rebecca  and  also  the  natural  life  of  my  son-in-law 
Michael  Weidman,  and  after  the  death  my  daughter  Rebecca 
I  then  give  and  bequeath  to  my  grandson  Jacob  Weidman  five 
hundred  dollars  over  and  above  his  full  share  of  all  the  other 
heirs  of  my  daughter  Rebecca  and  my  son  John,  the  same  to 
be  paid  to  him  the  said  Jacob  Weidman  my  gmndson  as  soon 
as  he  shall  arrive  the  age  of  twenty-one  years,  out  of  my  estate, 
after  the  death  of  my  son  John  and  after  the  death  of  my 
daughter  Rebecca,  then  I  order  and  direct  that  all  my  land  or 
real  estate  situate  in  Springgarden  township  shall  be  equaUy 
divided  between  the  children  of  my  son  John  and  the  children 
of  daughter  Rebecca  intermarried  aforesaid,  share  and  share 
alike,  after  first  paying  my  grandson  Jacob  Weidman  the  five 
hundred  dollars  aforesaid,  and  also  all  the  interest  in  the  land 
which  I  have  now  in  possession  of  Michael  Weidman  shall  be 
divided  among  the  children  as  aforesaid  share  and  share  alike, 
also  after  the  death  of  my  son  John  and  my  daughter  Rebecca 
aforesaid  ....  the  undivided  fourth  part  of  the  land  be- 
queathed to  me  by  my  brother  John  Meyer  and  now  in  posses- 
sion of  Michael  Weidman  about  twenty  three  acres  after  the 
death  of  my  two  children  aforesaid,  said  28  acres  of  land  shall 
be  appraised  by  a  jury  of  six  persons — said  jurors  shall  be  ap- 
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pointed  by  the  court  and  after  such  appraisement  shall  have 
been  made  my  grandson  Jacob  Weidman  shall  have  the  choice 
of  taking  said  land  at  the  appraisement  if  he  thinks  proper,  he 
paying  the  other  heirs  their  respective  share  out  of  the  same." 

The  opinion  of  the  court  below  was  as  follows  by  Latimeb, 
P.  J: 

^^  The  plaintiff's  right  to  recover  is  dependent  solely  on  the 
construction  of  the  will  of  her  maternal  grandfather,  Jacob 
Meyer.  Whatever  part  of  the  tract  of  land,  described  in  the 
case-stated  as  the  Meyer  tract,  was  devised  to  her  in  said  will 
(if  any)  she  can  i-ecover  in  this  action. 

^  The  will  is  obscui'e,  some  of  its  provisions  are  seemingly 
inconsistent  with,  and  repugnant  to  other  provisions.  Prima- 
rily this  suit  depends  on  the  gift  of  the  Meyer  farm,  but  the 
construction  must,  of  course,  be  made  on  the  whole  will,  and 
the  gift  of  the  testator's  other  tract,  called  in  the  case-stated 
the  Weidman  farm,  must  be  considered  in  endeavoring  to  ar- 
rive at  the  testator's  entire  scheme  of  distribution  of  his  whole 
estate. 

"  The  first  gift  of  the  Meyer  farm  is  a  devise  to  John  for 
life,  remainder  to  his  children  in  fee  (Act  of  April  8, 1883, 
§  9 ;  2  Purd.  1711,  §  10)  which  vested  in  those  living  at  tes- 
tator's death,  notwithstanding  the  postponement  of  the  period 
of  division,  and  would  open  to  let  in  after-born  children: 
Wolford  V.  Morgenthal,  91  Pa.  30 ;  Gemet  v.  Lynn,  31  Pa.  94; 
Haskins  v.  Tate,  25  Pa.  249 ;  Couray  v.  Davis,  46  Pa.  25. 

**  The  gift  of  the  Weidman  farm  immediately  following  that 
of  the  Meyer  farm,  is  not  expressed  in  terms  so  clear  and  une- 
quivocal; but  the  words  *  their  heira'  seem  to  import  an  estate 
of  inheritance  in  the  children  of  Rebecca  and  Michael.  The 
estate  intended  to  be  given  seems  to  be  a  life  estate  in  Rebecca 
and  her  husband  during  their  joint  lives  and  the  life  of  the 
survivor,  remainder  in  fee  to  their  joint  heirs,  who  would  nec- 
essarily be  their  children. 

**  Thus  the  intent  to  give  the  Meyer's  farm  to  John  Meyer's 
children,  exclusively  of  the  Weidman  children,  is  apparent, 
and  is  expressed  in  terms  that  do  not  admit  of  a  doubt ;  and 
there  seems  to  be  an  intent,  not  so  clearly  expressed,  to  give 
the  Weidman  farm  to  the  Weidman  children  exclusively  of 
the  Meyer's  children. 
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"  The  subsequent  provisions,  literally  interpreted,  are  incon- 
sistent with  this  intent  and  repugnant  thereto.  The  words 
^  after  the  death  of  my  son  John,  and  after  the  death  of  my 
daughter  Rebecca,  then  I  order  and  direct  all  my  land  in 
Springgarden  Township  shall  be  equally  divided  between  the 
children  of  my  son  John  and  the  children  of  my  daughter  Re- 
becca share  and  share  alike,'  embrace  both  the  Meyer  and  the 
Weidman  farms,  and  seem  to  contemplate  a  division  of  both 
farms  among  all  the  grandchildren ;  and  this  idea  is  re-inforced 
by  the  immediately  following  words,  ^  and  also  all  the  interest 
in  the  land  which  I  have  now  in  possession  of  Michael  Weid- 
man shall  be  divided  among  the  children  as  aforesaid.'  Prob- 
ably this  division  would  be  per  stirpes  rather  than  per  capita; 
Fissel's  Ap.,  27  Pa.  66;  Minter's  Ap.,  40  Pa.  111. 

"  *  Equally  to  be  divided '  and  *  share  and  share  alike  *  usually 
mean  a  division  per  capita  and  not  per  stirpes.  But  when  the 
devise  is  not  to  the  several  children  of  brothers  and  sisters,  but 
to  the  children  of  several  brothers  and  sisters,  and  the  classes 
are  distinguished  by  the  word  ^  and '  between  each,  it  amounts 
to  a  classification,  and  the  children  of  each  class  take  their  par- 
ent's share:  Fissers  Ap.,  supra;  notwithstanding  the  use  of 
the  words  *  share  and  share  alike : '  Winter's  Ap.,  supra. 

*'  Thus  the  inconsistency  between  the  former  provisions  of 
the  will  and  the  latter  is  this :  That  in  the  former  the  Meyer 
farm  is  plainly  and  unequivocally  given  to  the  Meyer  children 
after  their  father's  death;  excluding  the  Weidman  children 
(of  which  the  plaintiflE  is  one)  from  any  share  thereof ;  and 
the  Weidman  farm  seems  to  be  given  to  the  Weidman  children 
(subject  to  the  payment  to  Jacob  of  |;500)  excluding  the 
Meyer  children;  while  the  latter  provisions,  literally  inter- 
preted, give  the  Weidman  children  a  share  in  the  Meyer  farm 
and  the  Meyer  children  a  share  in  the  Weidman  farm.  If 
this  interpretation  prevails,  the  former  provisions  of  the  will 
are  defeated,  and  have  no  disposive  force  or  effect.  It  is  upon 
the  determination  of  this  question  that  the  right  of  plaintiff  to 
recover  depends. 

"  While  there  is  no  doubt  that  of  two  contradictory  clauses 
in  a  will  the  first  must  give  way,  and  the  last  take  effect,  yet 
the  two  clauses  must  refer  to  the  same  subject-matter,  and  the 
last  must  be  clearly  inconsistent  with  the  first.    If  the  main 
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provision  plainly  covers  the  whole  subject  and  is  defined  in 
terms  that  exclude  all  doubt,  and  the  subsidiary  provision  may 
by  conjecture  be  made  either  general  or  partial,  and  may  be 
capable  by  construction  either  of  subverting  entirely  or  of 
modifying  only  the  original  gift,  such  subsidiary  provision 
must  in  the  ordinary  case  be  confined  to  its  partial  and  re- 
stricted operation.  The  clearly  expressed  purpose  of  a  testa- 
tor is  not  to  be  overborne  by  modifying  directions  that  are 
ambiguous  and  equivocal,  and  may  justify  either  of  two  opposite 
interpretations.  Such  directions  are  to  be  so  construed  as  to 
support  the  testator's  distinctly  announced  intention :  Sheetz's 
Ap.,  82  Pa.  218.  Illustrations  of  the  application  of  this  prin- 
ciple are  numerous :  Ferry's  Ap.,  102  Pa.  207 ;  Jones  v.  Strong, 
142  Pa.  496;  Newbold  v.  Boone,  62  Pa.  167;  Seibert  v. 
Wise,  70  Pa.  147  ;  Finney's  Ap.,  113  Pa.  11 ;  Shreiner's  Ap., 
58  Pa.  106 ;  Horwitz  v.  Noriis,  60  Pa.  261 ;  Snively,  Ex.,  v. 
Stover,  78  Pa.  484 ;  Mutter's  Est.,  88  Pa.  814.  But  the  princi- 
ple is  most  clearly  stated  in  Sheetz's  Ap.,  supra. 

"Applying  this  principle  to  the  will  of  Jacob  Meyer,  its 
construction  is  comparatively  easy.  All  its  provisions  can  be 
harmonized  and  its  due  effect  given  to  each,  by  construing 
the  later  direction  that  all  testator's  lands  in  Springgardeu 
township  should  be  equally  divided  between  the  children  of 
John  and  the  children  of  Rebecca,  in  the  light  of  the  earlier 
plainly  and  unequivocally  expressed  gift  of  the  Meyer  farm 
exclusively  to  the  Meyer  children,  and  the  apparent  intent  to 
give  the  Weidman  farm  exclusively  to  the  Weidman  children ; 
and  holding  that  the  ^  equal  division '  ^  share  and  share  alike ' 
was  intended  to  be  an  equal  division  of  the  Meyer  farm  among 
the  Meyer  children  exclusively,  and  of  the  Weidman  farm 
among  the  Weidman  heirs  exclusively.  There  is  nothing  iti 
this  construction  inconsistent  with  any  of  the  subsequent  pro- 
visions of  the  will,  and  it  effectuates  a  plainly  declared  intent 
of  the  testator.  If  it  be  conect  the  plaintiff  is  not  entitled  to 
any  part  of  the  Meyer  farm  and  there  must  be  judgment  on 
the  case-stated  for  the  defendants,  with  costs  of  suit." 

Judgment  accordingly  and  plaintiff  appealed. 

Errors  asngned  were  (1)  entry  of  judgment  for  defendant, 
and  (2)  failure  to  enter  judgment  for  plaintiff. 

Robert  F,  Qilaon^  for  appellant ;  V.  K.  Keesey^  Horace  Kee- 
%ey  with  him,  for  appellee. 
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Per  Curiam,  July  18, 1892. 

The  judgment  is  affirmed  upon  the  opinion  of  the  learned 
judge  of  the  court  below. 


150  506  Zug  V.  Searight.     Stuart's  Appeal. 

193  m 

Judgment — Bight  of  subsequent  creditor  to  attack, 

A  subsequent  judgment  ci'editor  has  no  standing,  on  the  distribution  of 
the  proceeds  of  a  sheriff^s  sale  paid  into  couit»  to  contest  the  amount  of 
attomey^s  commissions  included  in  a  prior  judgment,  in  the  absence  of 
fraud  or  collusion. 

Argued  April  25, 1892.  Appeal,  No.  129,  Jan.  T.,  1892,  by 
creditor,  Jos.  A.  Stuart,  from  decree  of  C.  P.  Cumberland  Co., 
dismissing  appellant's  exceptions  to  auditor's  report.  Befoi-e 
Paxson,  C.  J.,  Stbrrett,  Williams,  McCollum  and  Het- 
DRICK,  JJ. 

C.  P.  Humrich  was  appointed  auditor  **to  make  distribu- 
tion, after  passing  upon  the  matters  in  controversy,"  of  $800, 
proceeds  of  sheriff's  sale  of  defendant's  property  paid  into 
court,  said  f 800  being  the  amount  of  attorney's  commissions 
included  in  a  judgment  entered  on  soi.  fa.  sur  mortgage  for 
$24,696.  The  agreement  as  to  division  of  attorney's  commis- 
sions between  counsel  for  plaintiff  and  defendant,  mentioned 
below,  was  made  after  entry  of  judgment.  The  auditor  found 
there  was  no  collusion. 

Exceptions  by  appellant  were  dismissed  by  the  court  and 
the  report  confirmed  in  an  opinion  by  SlMONTON,  P.  J.,  of  the 
12th  judicial  district,  specially  presiding : 

*'  The  first  question  which  is  raised  is,  whether  Joseph  A. 
Stuart,  the  exceptant,  who  is  a  subsequent  judgment  creditor, 
has  any  standing  to  contest  the  validity  of  the  judgment  taken 
upon  the  Zug  mortgage  so  far  as  relates  to  the  $800  included 
therein  as  the  amount  to  be  recovered  under  the  five  per  cent 
commission  clause  in  the  mortgage.  It  is  said  in  McNaugh- 
ton's  Ap.,  101  Pa.  650,  that  *  the  general  and  well-established 
rule  is,  that  an  auditor,  in  the  distribution  of  money  in  court, 
cannot  inquire  into  the  validity  of  a  judgment  regular  on  its 
face ;  but  it  is  equally  well  settled  that  a  collusive  judgment 
may  be  attacked  collaterally  by  judgment  or  execution  credi- 


Digitized  by 


Google 


ZUG  V.  SEARIGHT.     STUART'S  APPEAL.  507 

1892.]  Opinion  of  Court  below. 

tors  who  would  otherwise  be  defrauded  thereby.  Whenever 
such  a  judgment,  or  the  execution  issued  thereon,  thus  comes 
in  conflict  with  the  claims  of  creditors,  they  may  avoid  its 
effect  by  showing  that,  as  to  them,  it  is  a  nullity  2  Dougherty's 
Est.,  9  W.  &  S.  196 ;  Lewis  v.  Rodgera,  4  Harris,  18  ;  Thomp- 
son's Appeal,  7  P.  F.  Smith,  175, 178 ;  Second  National  Rant's 
Appeal,  4  Norris,  628.'     See  also  Mo^re  v.  Dunn,  28  W.  N.  63. 

*'  There  is  no  allegation  that  there  was  collusion  between  the 
plaintiff  and  defendant,  either  in  the  petitions  presented  on  be- 
half of  Joseph  A.  Stuart,  the  subsequent  judgment  creditor, 
asking  the  court  to  open  the  judgment  to  let  him  into  a  defence 
as  to  the  $800  in  question,  or  in  the  petition  presented  on  his 
behalf,  asking  that  the  money  be  paid  into  court  that  it  might 
be  distributed  by  the  auditor.  The  only  allegation  is,  practically, 
that  the  amount  of  $800,  included  in  the  judgment,  taken  on 
account  of  commissions,  is  excessive.  Nor  has  the  auditor  found 
that  there  was  any  collusion  between  the  pli^intiff  and  the  de- 
fendant in  the  scire  facies  on  the  mortgage,  which  led  to  the  ad- 
dition of  this  $800  to  the  amount  of  the  judgment  on  the  mort- 
gage, and  we  have  not  been  able  to  find  anything  in  the  evidence 
which  would  have  waiTanted  the  finding  that  there  was  collu- 
sion. Some  evidence  was  introduced  for  the  purpose  of  show- 
ing that  the  attorneys  of  the  j)laintiff  and  the  defendant  had 
some  agreement  or  understanding  with  respect  to  a  division  or 
appropriation  of  this  commission,  but  there  was  no  evidence 
from  which  the  auditor  could  find,  or  did  find,  that  there  was 
any  agreement  or  collusion  between  the  plaintiff  and  the  de- 
fendant, and  it  is  well  settled  that  the  commission,  reserved  by 
a  clause  such  as  was  contained  in  this  mortgage,  belongs  not  to 
the  attorney  of  the  plaintiff,  but  to  the  plaintiff,  and  nothing 
which  might  be  done  with  respect  to  it  by  the  plaintiff's  attor- 
ney could,  without  her  consent,  affect  her  rights. 

["  We  are,  therefore,  clearly  of  the  opinion  that  the  addition 
of  this  $800  to  the  amount  due  upon  the  mortgage  for  debt  and 
interest  was  not  a  fraud  upon  the  rights  of  Joseph  A.  Stuart, 
the  subsequent  judgment  creditor,  and  that  he  has  no  standing 
to  dispute  the  validity  of  the  judgment.]  [7] 

["  In  this  state  of  the  case,  we  do  not  think  the  question 
whether  too  large  a  sum  was  added  to  the  judgment,  on  ac- 
count of  commissions,  is  properly  before  us,  or  that  we  are 
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called  upon  to  express  any  opinion  on  this  subject.  The  de- 
fendant, who  only  could  raise  this  question,  has  not  seen  fit 
so  to  do,  and  as  the  subsequent  judgment  creditor  who  has  at- 
tempted to  raise  it,  has,  under  the  facts  found  by  the  auditor, 
no  standing  for  that  purpose,  the  question  is  not  properly  be- 
fore the  court.]  [8] 

Hrrors  assigned^  inter  0li<i^  were  (7,  8)  portions  of  opinion 
above,  quoting  them ;  and  (10)  confirming  auditor's  report. 

John  Hay9  and  H.  S.  Stuartt  of  Haya^  Stuart  ^  Stuart,  for 
appellant. 

U.  W.  Biddle,  with  him  K  M.  Ztig  and  M.  0.  Herman,  for 
appellee. 

Per  Citbiam,  July  18, 1892. 

The  only  question  in  this  case  has  beeh  so  intelligently  dis- 
cussed by  the  learned  judge  who  heard  it  below  in  his  opinion 
on  the  exceptions  to  the  auditor's  report,  that  we  affirm  the  de- 
cree for  the  reasons  there  given  by  him. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 


Robb  V.  Van  Horn.     Merrick's  Appeal. 

Res  a^udicata — Trust — Assigned  estate, 

A  creditor  who  conducts  proceedings  for  an  account  against  an  assignee 
in  trust  for  benefit  of  creditors  and  is  held  by  his  acts  to  be  estopped  from 
setting  up  or  enforcing  the  assignment,  cannot  in  another  proceeding  es- 
tablish a  trust  between  himself  and  the  assignee  as  regards  the  same 
property. 

Argued  March  81, 1892.  Appeal,  No.  205,  Jan.  T.,  1892, 
by  terre-tenant,  Edwin  A.  Merrick,  from  decree  of  C.  P.  No.  3, 
Phila.  Co.,  June  T.,  1887,  No.  1057,  dismissing  exceptions  to 
report  of  auditor  distributing  proceeds  of  sale  of  real  estate  sold 
on  execution  on  judgment  by  Thos.  Robb  et  al.  v.  Peter  Van 
Horn,  with  notice  to  terre-tenant.  Before  Paxson,  C.  J., 
Gbbek,  Williams,  Mitchell  and  Hbydbick,  JJ. 

The  claim  of  appellant  was  to  balance  of  proceeds  of  sherifTs 


Digitized  by 


Google 


ROBB  V.  VAN  HORN.    MERRICK'S  APPEAL.       509 

1893.]  Statement  of  Facts— Opinion  of  the  Court. 

sale  of  real  estate  as  terre-tenant.  The  appellee,  Peter  Grans, 
claimed  as  judgment  creditor. 

The  auditor,  Thomas  R.  Elcock,  found  among  other  facts 
that  Grans  held  a  judgment  against  this  property  then  owned 
by  John  Loutey ;  that  Loutey  made  an  assignment  for  bene- 
fit of  creditors  to  appellant,  who  was  also  a  creditor,  the 
estate  embracing  this  realty  and  a  stock  of  store  goods ;  that 
appelliint  accepted  the  trust,  the  deed  being  duly  recorded,  but 
permitted  the  assignor  to  continue  the  business.  March  26, 
1876,  Grans  seized  and  sold  the  goods  then  on  hand  on  execu- 
tion against  Loutey,  realizing  only  enough  to  pay  part  of  his 
judgment.  April  8, 1876,  Loutey  conveyed  the  above  real  es- 
tate to  appellant  and  another  creditor  in  fee  in  part  payment  of 
their  claims.  In  1885  Grans  petitioned  for  a  citation  on  appel- 
lant for  an  account  as  assignee  of  Loutey.  Appellant  filed  a 
statement  averring  that  he  had  never  received  any  of  the  as- 
signed estate  and  therefore  charged  himself  with  nothing. 
Joseph  De  F.  Junkin  was  appointed  auditor  to  *^  audit,  settle 
and  adjust"  the  account.  He  decided  against  the  trustee  on 
the  question  of  surcharge  but  declined  to  go  into  the  amount  on 
the  ground  that  Grans,  the  only  creditor  before  him,  was  estop- 
ped by  his  own  acts  from  setting  up  or  enforcing  the  assign- 
ment. The  report  was  affirmed  on  appeal  to  the  Supreme 
Goui-t:  Grans's  Ap.,  8  Gent.  R.  178;  s.  c.  9  Atl.  R.  282. 

The  auditor  in  the  present  case  held  that  the  matter  ad- 
judicated in  Graus's  Appeal  was  limited  to  the  personal  property 
and  accordingly  allowed  Grans's  claim  here.  Exceptions  by 
appellant  were  disallowed  by  the  court  and  the  report  confirmed. 
Other  facts  appear  by  the  opinion  of  the  Supreme  Gourt. 

Error  assigned^  inter  alia,  was  confii-mation  of  report. 

B.  F.  FiBher,  for  appellant. 

John  M.  Arundel,  R.  0.  Moon  with  him,  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  July  18, 1892. 

It  is  conceded  that  the  report  of  the  auditor  in  Re  Assigned 
Estate  of  John  Loutey  which  was  affirmed  by  this  court  (not 
reported)  is  conclusive  of  this  case,  if  the  question  now  raised 
was  involved  therein.  Our  inquiry  therefore  is  as  to  the  ex- 
tent of  that  decree.  The  learned  auditor  in  the  present  case 
was  of  opinion  that  the  finding  of  his  predecessor  in  Loutey's 
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Estate  must  be  limited  to  the  personal  property,  because  the 
only  surcharge  asked  was  of  the  value  of  the  stock  of  merchan- 
dise in  Loutey's  store,  and  that,  as  the  present  fund  arose  from 
the  real  estate,  the  title  to  it  was  not  res  adjudicata,  but  open 
to  consideration  on  the  merits.  There  are  however  two  objec- 
tions to  this  view  which  seem  to  us  insuperable.  In  the  first 
place,  it  is  directly  contrary  to  the  plain  language  of  the  au- 
ditor's report  in*  Loutey's  Estate.  He  finds  that  as  the  as- 
signee accepted  the  trust,  though  it  was  never  carried  out,  he 
was  liable  to  be  charged  with  the  value  of  the  whole  assigned 
estate  personalty  and  realty,  including  specifically  the  very 
house  out  of  which  this  present  fund  arises.  The  very  point 
now  made  was  made  then  and  disposed  of  by  the  auditor  in 
the  following  passage:  ^^It  was  argued  on  the  part  of  Mr. 
Grans  that  even  if  he  was  estopped  by  his  conduct  as  to  the 
personal  property  of  the  assigned  estate,  the  assignee  was  still 
liable  to  account  for  the  real  estate  and  its  rentals.  But  it 
will  be  remembered  that  at  the  time  Mr.  Loutey  sold  out  the 
stock  under  his  execution  in  1876,  the  real  estate  was  conveyed 
to  Mr.  Merrick  and  another  creditor  in  part  payment  of  their 
claims.  This  was  done  under  the  same  supposition,  brought 
about  by  Mr.  Crans's  conduct,  that  he  had  no  claim  on  the 
assigned  estate.  Non  constat  but  that  these  two  creditors 
could  have  secured  payment  aliunde  if  they  had  not  been  de- 
ceived by  Mr.  Crans's  conduct,  and  therefore  the  same  estoppel 
applies  here  as  well."  It  is  certain,  from  this,  that  the  auditor 
intended  to  decide  the  very  point  now  raised.  Crans  appealed 
from  the  decree,  and  his  assignments  of  error  include  this  find- 
ing of  the  auditor.  When  therefore  this  court  aflSrmed  the 
decree  upon  the  auditor's  report,  it  decided  this  question. 

But,  secondly,  what  the  auditor  in  Loutey's  Estate  deter- 
mined was  not  a  surcharge  more  or  less  upon  the  assignee,  but 
the  status  of  Crans  to  set  up  the  assignment  at  all.  On  the 
question  of  surcharge  he  found  against  the  assignee,  but  he 
declined  to  go  into  the  amount,  on  the  ground  that  Crans,  the 
only  creditor  before  him,  was  estopped  by  his  own  acts  from 
setting  up  or  enforcing  the  assignment.  His  finding  was  that 
as  between  Craiis  and  Merrick  the  assignment  must  be  treated 
as  a  nullity,  as  if  never  made,  or  ended  and  a  reconveyance 
legally  made  in  the  forms  of  the  law.    In  his  supplemental 
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report  upon  the  exceptions  he  finds  explicitly  that,  *'  as  be- 
tween Crans  and  the  assignee,  no  trust  existed."  Such  a 
trust  therefore  can  no  more  be  set  up  here  than  there,  for 
any  purpose  whatever,  whether  relating  to  personalty  or  real 
estate.  It  was  the  same  right,  litigated  between  the  same  par- 
ties, and  the  decision  closed  it  against  further  discussion. 

The  report  of  the  learned  auditor  in  Loutey's  Estate  how- 
ever expressly  left  untouched,  as  beyond  his  province,  the 
rights  of  Crans  as  the  holder  of  the  judgment  against  Loutey. 
Appellant  took  the  real  estate  from  Loutey  while  this  judg- 
ment was  an  apparent  lien  upon  it.  Whether  it  was  a  lien 
which  equity  would  permit  Ci-ans  to  assert  against  Merrick,  in 
view  of  the  array  of  facts  in  auditor  Junkin's  unanswerable 
ai^ument  on  the  question  of  estoppel,  may  well  be  doubted. 
But  it  is  not  necessary  to  consider  this  point,  for  prior  to  the 
sale  from  which  this  fund  arose,  the  continuity  of  the  lien  was 
broken,  and  all  claim  of  Crans  upon  the  property  was  at  an 
end.  The  judgment  was  obtained  October  23, 1874 ;  a  scire 
facias  to  revive  issued  August  14, 1879,  but  was  returned  nihil 
habet;  an  alias  scire  facias  was  not  issued  till  October  9, 1884, 
and  judgment  was  not  obtained  upon  it  till  November  22, 1884. 
The  hold  of  the  lien  on  the  property  was  gone.  This  is  ad- 
mitted as  to  purchasers  and  incumbiuncers,  by  the  learned  au- 
ditor in  the  present  case,  but  he  reports  that  Uie  appellant  was 
not  a  purchaser  within  the  protection  of  the  rule,  because  he  was 
a  trustee  under  the  assignment.  This  ground  has  already  been 
disposed  of.  In  the  absence  of  a  trust,  and  waiving  the  ques- 
tion of  estoppel,  both  parties  were  entitled  to  stand  on  their 
legal  rights,  Crans  as  a  lien  holder  and  Merrick  as  a  purchaser. 
When  Crans  allowed  the  lien  of  his  judgment  to  expire  he  lost 
the  only  hold  he  had  on  the  property. 

Decree  reversed,  and  fund  ordered  to  be  awarded  to  appel- 
lant.   Costs  to  be  paid  by  appellee. 
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26  sc    28  North  Union  Township  Road. 

Boad  view — Petition — Report — Setting  aside — Parties, 
While  failure  of  viewers  to  apply  to  the  owners  of  the  land  through 
which  the  road  passes  for  releases  of  damages  is  sufficient  reason  for  set- 
ting aside  a  previous  order  confirming  the  viewers'  report,  yet  if  the  orig- 
inal petition  is  in  proper  form,  it  should  be  allowed  to  stand  as  the  basis 
for  another  view. 

Argued  May  9,  1892.  Appeal,  No.  15,  July  T.,  1891,  by 
land-owners,  Samuel  Beatty  et  al.,  from  decree  of  Q.  S.  Fay- 
ette Co.,  Sept.  T.,  1886,  No.  6,  setting  aside  order  of  confirma- 
tion of  report  of  road  viewers  and  dismissing  all  proceedings. 
Before  Paxson,  C.  J.,  Gbeen,  McCollum,  Mitchell  and 
Hbydriok,  JJ. 

The  record  showed  the  following  among  other  facts :  Sept.  18, 
1886,  the  petition  for  the  road  was  presented.  The  report  of 
viewers  laying  out  the  road,  filed  Dec.  11,  1886,  stated  among 
other  things  that  ^^  no  one  appeared  and  claimed  damages,  we 
have  assessed  no  damages  ; "  also  that  ^'  before  the  said  view, 
public  notice  of  the  time  and  place  of  meeting  of  the  viewers 
was  given  by  advertisement  put  up  according  to  law  at  the 
most  public  places  in  the  vicinity,  ten  days  before  said  meet- 
ing." The  report  was  confirmed  absolutely  at  March  Ses- 
sions, 1887.    June  27, 1887,  order  to  open  issued. 

May  80, 1890,  S.  £.  Ewing  presented  a  petition  represent- 
ing that  the  above  road  runs  through  lands  of  Col.  S.  Evans's 
heirs  ;  that  petitioner  had  leased  said  lands  at  the  time  the  pe- 
tition for  the  road  was  presented  and  had  possession  of  the 
same  ;  that  the  road  will  be  very  injurious  to  said  lands ;  that 
no  notice  whatever  of  said  proceedings  was  given  to  petitioner 
or  to  Col.  Evans ;  and  that  petitioner  was  also  agent  of  Col. 
Evans,  attending  to  all  matters  of  this  kind ;  and  praying  for 
a  rule  to  set  aside,  etc.  The  rule  was  granted,  proceedings  to 
open  the  road  to  stay  in  the  meantime. 

On  the  hearing  the  evidence  was  to  the  effect  that  Ewing  in 
1878  had  leased  the  Evans  property  for  ten  years,  and  that 
Evans  died  in  1887. 

The  coui-t,  Inohram,  P.  J.,  made  the  following  decree: 
"The  proceedings  in  this  case  are  fatally  defective  in  this, 
that  it  does  not  appear  in  the  report  of  viewera  or  otherwise 
that  application  was  made  to  the  owners  of  the  land  through 


Digitized  by 


Google 


NORTH  UNION  TOWNSHIP  ROAD.  618 

1892.]  Statement  of  Facts— Opinion  of  the  Court. 

which  the  road  passes  for  release  of  damages,  nor  does  it  ap- 
pear that  notice  was  given  to  such  owners  of  the  time  and 
place  fixed  for  the  assessment  of  damages ;  nor  does  it  appear 
that  the  viewers  considered  the  question  of  damages  at  all, 
although  the  road  passes  for  a  considerable  distance  through 
the  lands  of  exceptant  and  may,  as  he  claims,  have  been  a  dam- 
age to  him.  We  would  refer  to  Act  of  May  14, 1874,  P.  L.  164 : 
Appeal  of  Central  R.  R.  Co.  of  New  Jersey,  102  Pa.  88.  For 
the  reasons  given  above  the  order  of  confirmation  is  set  aside 
and  all  the  proceedings  dismissed." 
Error  assigned  was  above  order,  quoting  it. 

S.  L.  Mestrezat^  for  appellants. — Ewing  had  no  standing  to 
ask  to  have  these  proceedings  set  aside.  The  notice  was  suf- 
ficient: Clayton's  Case,  1  Walker,  627;  Sterrett  Tp.  Road, 
114  Pa.  627 ;  and  was  adjudicated  in  the  decree  of  confirmation : 
South  Abington  Tp.  Road,  109  Pa.  118.  Report  with  no  award 
of  damages  will  be  construed  to  mean  that,  in  the  opinion  of 
the  viewers,  no  damages  have  been  suffered:  Eangston  Tp. 
Road,  184  Pa.  413.  Effort  to  obtain  releases  need  not  appear 
in  report:  South  Abingfton  Tp.  Road,  above.  There  is  no 
evidence  that  reviewers  did  not  apply  to  Evans  for  release. 
The  original  petition  should  stand  at  least. 

jB.  ff.  Lindsei/^  for  appellee. — The  court  below  found  as  a 
fact,  from  the  testimony  before  it,  that  notice  had  been  given. 
This  is  conclusive :  South  Abington  Tp.  Road,  109  Pa.  118, 
and  cases  cited. 

Pbb  Cubiam,  July  18, 1892. 

The  learned  judge  of  the  court  below  has  given  sufiBcient 
reasons  for  setting  aside  the  order  of  confirmation.  We  think 
his  order,  however,  was  too  broad.  While  it  was  entirely  prop- 
er to  set  aside  the  report  of  the  jurors  for  the  reason  that  they 
made  no  effort  to  obtain  releases  of  damages  from  the  property 
owners,  we  see  no  reason  why  the  entire  proceeding  should 
have  been  dismissed.  The  petition  was  in  proper  form,  and 
the  fact  that  the  report  of  the  viewers  did  not  comply  with  the 
requisites  of  the  law  is  no  reason  why  another  view  may  not 
be  had  upon  the  same  petition. 

So  much  of  the  order  as  set  aside  the  order  of  confirmation 
is  affirmed,  and  a  procedendo  awarded. 
Vol.  cl— 83 
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Citizen's  Saving  &  Loan  Association  v.  Heiser  et  ux., 

Appellants. 

Opening  judgments — Wife's  mortgage  to  secure  husband's  debt— Separate 
acknowledgment — Conclusiveness  cf  certificate — Service  of  writ — Betum. 

The  refusal  of  the  court  to  open  a  judgment  on  a  sci.  fa.  sur  mortgage 
for  the  penal  sum,  given  by  a  married  woman  since  the  Act  of  June  3, 
1887,  P.  L.  888,  to  secure  a  debt  of  her  husband  in  a  building  association, 
will  not  be  reversed  on  appeal,  where  application  to  open  the  judgment 
is  asked  upon  the  following  grounds : 

1.  Because  the  mortgage  was  void  under  the  Act  of  1887. 

2.  Because  there  was  no  service  of  the  writ — ^return  showing  service. 
8.  Because  there  was  no  separate  acknowledgment — the  certificnte 

being  contradicted  by  the  evidence  of  the  husband  and  wife  alone. 

Argued  May  23,  1892.  Appeal,  No.  200,  July  T.,  1891, 
by  defendants,  David  Heiser  and  wife,  from  decree  of  C.  P. 
Northumberland  Co.,  May  T.,  1890,  No.  180,  discharging  rule 
to  open  judgment.  Before  Paxson,  C.  J.,  Steebbtt,  Greek, 
McCoLLTJM  and  Mitchell,  JJ. 

Rule  to  open  judgment  on  sci.  fa.  sur  mortgage  given  by  wife 
to  secure  debt  of  husband. 

Petition  for  rule  to  open  judgment  averred  (1)  no  service 
of  writ  on  wife,  (2)  entry  of  judgment  for  penal  sum,  (3)  mort- 
gage was  security  for  debt  of  another,  contrary  to  married 
woman's  Act  of  1887,  (4)  judgment  included  premiums  to 
building  association  and  (5)  coverture. 

The  court  discharged  the  rule,  except  as  to  certain  alleged 
payments,  as  to  which  the  defendants  were  let  into  defence, 
in  the  following  opinion,  by  Rookbfblleb,  P.  J. : 

"  There  is  no  motion,  and  the  coui't  is  not  asked  in  the  de- 
fendant's petition  to  strike  off  the  judgment,  hence  no  question 
arises  as  to  the  legality  of  the  service  of  the  writ  of  scire  facias 
upon  the  mortgagees,  even  if  the  sheriff's  return  was  not  con- 
clusive and  could  be  contradicted.  The  evidence  in  regard  to 
the  service  of  the  writ,  however,  would  be  taken  into  consider- 
ation by  the  court,  on  a  question  of  discretion  in  regard  to 
opening  the  judgment,  if  the  defendant's  evidence  showed  that 
they  had  a  just  defence.  The  petition  and  evidence  shows 
that  David  Heiser,  the  husband  of  Catharine  M.  Heiser,  was 
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the  owner  of  stock,  or,  in  other  words,  was  a  stockholder  in 
the  association,  plaintiff,  to  the  amount  of  94,200,  and  that  he 
bought  out,  or  obtained,  a  loan  in  the  regular  way  that  business 
is  transacted  in  such  associations,  paying  a  premium  therefor. 
A  mortgage,  the  one  in  suit  in  this  case,  was  executed  by  Mr. 
Heiser  and  his  wife  upon  her  separate  real  estate  to  secure  this 
loan  with  interest,  premium  and  fines.  It  is  contended  that 
if  the  plaintiff  can  recover  at  all,  it  can  only  recover  the  amount 
actually  loaned,  with  legal  interest,  as  Mrs.  Heiser  was  a  mar- 
ried woman  at  the  time  she  executed  the  mortgage  upon  her 
separate  estate,  in  accordance  with  the  decision  of  the  Supreme 
Court  in  the  case  of  Wolbach  et  ux.  v.  Lehigh  Building  Asso- 
ciation, 84  Pa.  211.  But  the  case  of  Juniata  Building  and 
Loan  Association  v.  Mixell  et  ux.,  same  book,  page  318,  rules 
the  present  case.  In  that  case  it  was  decided  that  *  where  a 
married  woman  unites  with  her  husband  in  executing  a  mort- 
gage on  her  separate  property  to  secure  a  loan  to  her  husband 
which  he,  as  a  stockholder,  procured  from  a  building  and  loan 
association,  it  is  a  valid  mortgage  on  her  separate  property, 
and  under  the  Act  of  1869  covers  the  premiums  due  by  him 
as  such  stockholder,  and  the  fines  incurred  by  reason  of  his 
default  in  the  payment  of  dues.'  That  decision  is  binding 
upon  this  court,  and  so  far  as  this  branch  of  the  case  is  con- 
cerned, it  must  be  decided  against  the  defendants.  .  .  . 

"  This  judgment  was  taken  in  accordance  with  the  practice 
and  the  law,  to  take  judgment  for  the  amount  of  the  penalty 
in  the  bond  recited  in  the  mortgage,  but  of  course  no  more  can 
be  collected  than  the  real  debt  or  sum  for  which  it  was  given 
to  secure,  and  it  is  usual  and  right  in  issuing  executions  to  di- 
rect how  much  money  the  sheriff  is  to  collect.  As  that  was 
not  done  in  this  case,  a  question  of  costs  may  arise,  but  with 
that  we  have  nothing  to  do  at  present,  as  another  writ  must 
issue  in  order  to  collect  the  real  debt  due. 

**  I  am  clearly  of  opinion  that  the  said  Act  of  June  8, 1887, 
P.  L.  333,  does  not  apply  to  the  case  of  a  mortgage  given  by  a 
married  woman  to  secure  a  debt  of  her  husband.  It  has  been  re- 
cently so  decided  by  other  judges  and  I  have  no  doubt  about 
it.  .  .  r 

Another  petition  was  afterwards  filed  asking  for  a  similar 
rule,  on  the  ground,  inter  alia^  that  there  was  no  separate  ac- 
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knowledgment  taken.  Defendants  so  testified  but  the  justice 
denied  it  and  his  certificate  was  in  proper  form. 

The  court  discharged  the  rule  on  the  ground  that,  in  the 
absence  of  fraud  or  misrepresentation,  the  certificate  was  con- 
clusive, citing  Oppenheimer  v.  Wright,  106  Pa.  569,  and  Cres- 
sona  etc.  Asso.  v.  Sowers,  184  Pa.  854. 

Hrrors  assigned  were  (1,  2)  not  making  rules  absolute  for 
reasons  in  petitions,  quoting  them  respectively. 

S.  B.  Boyer^  for  appellant. 

A.  G.  ^  W.  A.  Marr^  for  appellee,  not  heard. 

Per  Cubiam,  July  18, 1892.— Judgment  aflBrmed. 


Bachman  v.  Gross,  Appellant. 

Igectment — Divided  verdict — Disclaimer — Coata. 

In  an  action  of  ejectment  for  land  in  the  possession  of  the  defendanty 
where  the  jury  find  a  verdict  for  the  plaintiff  for  a  part  and  for  the  de- 
fendant for  a  part,  and  no  disclaimer  was  filed  by  defendant,  plaintiff  is 
entitled  to  full  costs. 

Frivoloits  appeal — Penalty^Act  qf  May  25,  1874. 

An  appeal  in  such  case  is  of  such  a  trifling  nature  that  the  penalty  of 
920  counsePs  fee  will  be  imposed  under  the  Act  of  May  25, 1874,  P.  L.  227. 

Argued  May  23, 1892.  Appeal,  No.  159,  July  T.,  1891,  by 
defendant,  Amelia  Gross  et  al.,  from  judgment  of  C.  P.  North- 
umberland Co.,  Sept.  T.,  1888,  No.  Ill,  on  verdict  for  plain- 
tiff, W.  D.  Bachman  et  ux.  Before  Paxson,  C.  J.,  Sterrett, 
Gbeek,  McCollum  and  Mitchell,  JJ. 

Ejectment  for  land  in  defendant's  possession.  Verdict  for 
plaintiff  for  part  and  for  defendant  as  to  rest.  No  disclaimer 
haying  been  filed,  judgment  was  entered  for  plaintiff  for  full 
costs. 

Hrror  assigned  was  such  entry  of  judgment. 

S.  B.  Boyer^  for  appellant,  cited  Lane  v.  Harold,  66  Pa.  819. 
.    Q-eo.  B.  Reimensnyder^  for  appellee. 

Per  Curla3£,  July  13, 1892. 

This  was  an  ejectment  in  the  court  below.  The  only  speoi- 
fication  of  error  is  that  the  court  imposed  full  costs,  the  de- 
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fendants  not  having  filed  a  disclaimer.  The  ruling  of  the 
court  below  is  so  clearly  right,  and  the  appeal  itself  of  such  a 
trifling  nature,  that  we  not  only  affirm  the  judgment,  but  also 
impose  the  penalty  of  920  counsel  fee,  provided  by  the  act  of 
assembly  for  frivolous  appeals. 


Lusk's  Estate.     DuU's  Appeal. 

Costs  of  audit — DiacretUni  qf  court. 

The  disposition  of  the  costs  of  an  audit  in  the  orphans*  court  is  largely 
in  the  discretion  of  the  court,  and  will  not  be  reversed  except  for  clear 
abuse  of  discretion. 

Argued  May  31,  1892.  Appeal,  No.  8,  May  T.,  1892,  by 
James  J.  Dull,  executor  of  Andrew  P.  Lusk,  deceased,  from 
decree  of  O.  C.  Dauphin  Co.,  placing  costs  of  audit  on  distri- 
bution on  estate.  Before  Paxson,  C.  J.,  Stbbbbtt,  Gbbbn, 
WiLUAMS,  McCoLLUM,  MiTCHBLL  and  Hbydbick,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  auditors,  H.  M.  Graydon  and  George  J.  Kunkle,  dif- 
fered as  to  the  proper  disposition  to  make  of  the  costs,  and,  as 
the  appointment  was  made  at  the  instance  of  the  accountant, 
placed  them  upon  the  estate.  The  accountant  excepted.  The 
court,  SiMONTON,  P.  J.,  dismissed  the  exception  and  confirmed 
the  report. 

Error  assigned^  inter  alia^  was  this  disposition  of  the  costs. 

Samuel  J,  M,  McOarrell^  with  him  B.  F.  Etter  and  Casper 
DulU  for  appellants. 

Leoni  Melicky  with  him  John  Sparhawk^  Jr.,  Sheldon  Potter 
and  F.  Carroll  Brewster^  for  appellees. 

Pbb  Cubiam,  July  13, 1892. 

The  second  and  third  specifications  allege  that  the  court 
below  erred  in  holding  that  the  alleged  widow  was  a  competent 
witness  to  prove  that  she  was  lawfully  married  to  Andrew  P. 
Lusk,  the  decedent.  It  appears  that  one  Jennie  £.  Stoner  ap- 
peared before  the  auditor  appointed  to  make  distribution  of  the 
estate,  and  claimed  to  be  the  widow  of  said  decedent,  and  as 
such  widow  entitled  to  her  share  or  interest  in  his  estate.     It 
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was  in  support  of  this  claim  that  she  was  permitted  to  testify. 
As  both  the  auditor  and  the  learned  court  rejected  her  claim, 
and  held  her  not  to  have  been  the  wife  of  the  decedent,  and 
consequently  not  his  widow,  the  question  of  her  competency 
as  a  witness  does  not  arise  in  the  case  as  now  presented.  We 
have  quite  enough  to  do  in  disposing  of  real  questions  without 
discussing  abstract  propositions,  however  important  and  inter- 
esting to  the  profession  they  may  happen  to  be. 

This  appeal  was  taken  by  the  administrator  from  the  decree 
in  regard  to  the  costs.  The  auditor  and  the  court  below  held 
that,  in  making  distribution,  the  costs  must  be  deducted  from 
the  fund.  This  is  the  general  rule  in  regard  to  the  costs  of 
audits  in  the  orphans'  court,  yet  it  is  by  no  means  an  inflexible 
one.  There  is  no  reason  why  a  party  who  has  presented  an 
unfounded  claim  in  that  court  should  not  pay  the  costs  of  his 
unsuccessful  litigation,  as  well  as  in  proceedings  at  law.  As  a 
general  rule,  however,  it  would  be  inconvenient,  if  not  impi-ac- 
ticable,  and  is  seldom  observed.  In  most  estates  an  auditor  is 
appointed  to  make  distribution,  and  the  expenses  thereof  must 
be  borne  by  the  estate,  as  they  are  for  its  benefit.  In  the  pres- 
ent case  the  costs  were  largely  increased  by  the  investigation 
of  the  alleged  claim  of  the  widow,  and  if  the  court  below  had 
placed  a  considerable  poition  of  the  costs  upon  her  we  would 
not  have  disturbed  their  ruling.  It  has  been  repeatedly  held, 
however,  so  often  as  not  to  need  the  citation  of  authority,  that 
the  costs  in  such  cases  are  largely  in  the  discretion  of  the 
orphans'  court.  It  is  only  for  a  clear  abuse  of  discretion  that 
we  would  reverse.  In  this  instance,  both  the  auditor  and  the 
court  concur  in  placing  the  costs  upon  the  estate.  They  had 
the  parties,  the  witnesses,  and  all  the  facts  before  thera.  The 
question  of  costs  sometimes  depends  upon  certain  equities, 
which  may,  or  may  not  appear  so  clearly  to  this  court  as  they 
did  to  the  auditor  and  the  court  below,  who  have  better  op- 
portunities of  observation  in  this  respect. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 
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Kleckner's  Estate.     MarkeUs  Appeal. 

Assigned  estate — Sale  by  order  qf  court — Act  of  1876. 

The  court  will  not,  under  the  Act  of  Feb.  17,  1876,  P.  L.  4,  order  a  sale 
of  real  estate  by  an  assignee  for  benefit  of  creditors  where  the  order  will 
merely  substitute  the  assignee  for  the  sheriff  as  the  agent  of  the  law  to 
make  the  sale  without  benefiting  any  one ;  as  where  the  assignor's  inter- 
est in  the  real  estate  is  equitable  and  is  encumbered  for  an  amount  clearly 
in  excess  of  what  it  could  bring  at  the  assignee's  sale. 

Argued  May  24,  1892.  Appeal,  No.  66,  July  T.,  1892,  by 
Jacob  L.  Markel,  assignee  for  benefit  of  creditors  of  Jacob  H. 
Kleckner's  Estate,  from  decree  of  C.  P.  Perry  Co.,  Jan  T., 
1892,  No.  299,  refusing  order  of  sale.  Before  Paxson,  C.  J., 
Stbrbbtt,  Green,  Williams,  McCollum  and  Mitchell,  JJ. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

W.  M.  Sponsler^  for  appellant,  cited  Pauley's  Est.,  1  Adv. 
R.  717. 

Leuns  Potter^  for  appellee. — Act  1876  does  not  apply. 

Per  Curiam,  July  13, 1892. 

This  was  a  petition  in  the  coui-t  below  by  a  voluntary  as- 
signee for  the  benefit  of  creditors  for  an  order  to  sell  assigned 
real  estate,  under  the  provisions  of  the  Act  of  17th  of  Febru- 
ary, 1876,  upon  such  terms  as  the  court  shall  deem  for  the 
manifest  interest  of  creditors,  etc.,  and  for  a  stay  of  execution 
upon  all  liens  which  may  be  divested  by  said  sale  until  said 
order  shall  be  expended  or  revoked. 

The  application  for  said  order  was  resisted  by  one  of  the 
lien  creditors  of  the  assignor,  upon  the  ground  that  the  lien 
held  by  him  contains  a  waiver  of  the  stay  of  execution.  The 
court  below  sustained  this  contention  upon  the  authority  of 
White  V.  Crawford,  84  Pa.  433;  Tomlinson's  Appeal,  90  Pa. 
224,  and  other  cases.  We  need  not  discuss  the  question  how  far 
the  authorities  cited  by  the  learned  judge  sustain  his  position. 
Upon  the  merits  the  order  was  properly  refused.  We  do  not 
think  it  was  a  case  for  the  application  of  the  Act  of  1876.  The 
assignor  had  no  legal  interest  in  the  real  estate  in  question. 
He  had  at  most  an  equitable  interest  and  that  was  small.  It 
was  alleged,  and  not  denied,  that  the  liens  upon  the  equitable 
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title  far  exceeded  any  amount  the  assignor's  interest  would 
bring  at  an  assignee's  sale.  Under  these  circumstances,  the 
order  would  merely  have  substituted  the  assignee  for  the  sher- 
iff as  the  agent  of  the  law  to  make  said  sale,  without  benefit- 
ing any  one,  unless  it  be  the  assignee  himself. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 


Neely  et  al.,  Appellants,  v.  Sensenig. 

Surplusage  — Pecuniary  verdict  for  d^endant. 

Where  in  an  action  of  assumpsit  defendant  pleads  non  assumpsit,  and 
the  verdict  is  for  defendant  for  a  sum  named,  there  is  nothing  for  the  pe- 
cuniary verdict  to  stand  upon  and  that  part  of  the  vei*dict  will  be  rejected 
as  surplusage.  Where  this  is  not  done  in  the  coiut  below  it  will  be  done 
in  the  Supreme  Court. 

Argued  May  16, 1892.  Appeal,  No.  115,  July  T.,  1891,  by 
plaintiffs,  John  Neely  et  al.,  from  judgment  of  C.  P.  Lancaster 
Co.,  Sept.  T.,  1890,  No.  38,  for  defendant,  Levi  Sensenig.  Be- 
fore Paxson,  C.  J.,  Stebbett,  Williams,  McCollum  and 
Heydrick,  JJ. 

Assumpsit  for  hay  sold.     Plea,  non  assumpsit. 

Defendant's  counsel  asked  defendant:  "Did  or  did  not 
plaintiff  guarantee  the  hay  to  be  of  first  class  quality  and  pure 
timothy.     A.  He  did."  [1] 

Other  questions  as  to  quality  and  price  were  asked  under 
objection  and  allowed.  [2-6] 

The  verdict  was :  "  Verdict  for  defendant,  W."  Judgment 
accordingly.     Plaintiff  appealed. 

Errors  assigned  were  (1-6)  admitting  questions,  quoting  ques- 
tions and  answers  but  not  bills  of  exception,  and  (7)  verdict, 
quoting  it. 

J.  W.  Johnson^  for  appellant ;  i).  H.  Sensenig^  for  appellee. 

Per  Cubiam,  July  18, 1892. 

The  jury  rendered  a  verdict  in  the  court  below  for  the  de- 
fendant for  $1.  As  he  entered  no  plea  but  that  of  non  as- 
sumpsit there  is  nothing  for  the  dollar  to  stand  upon,  and  it 
must  be  rejected  as  surplusage.  As  this  technical  error  was 
not  corrected  in  the  court  below,  it  will  be  done  here.     That 
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portion  of  the  verdict  is  set  aside.  We  find  no  other  error  in  the 
record.  There  was  evidence  sufficient  to  justify  the  jury  in 
finding  that  the  defendant  guaranteed  the  hay  to  be  of  first 
class  quality,  and  pure  timothy.  All  that  followed  related  to 
the  quality  of  the  hay,  and  its  price,  which,  under  the  facts  of 
the  case,  could  not  be  excluded  from  the  jury. 
Judgment  affirmed. 


Shenk,  Admr.,  Appellant,  v.  Shenk. 

Wm — DevUe — Valuation — Charge  on  land, 

A  charge  on  land  can  arise  only  from  the  express  language  of  a  will  or 
by  neoessaiy  implication.  A  will  contained  certain  charges  on  the  real 
estate  for  testator^s  wife  and  a  bequest  to  her  of  the  yearly  interest  of  one 
third  of  the  real  estate  '*of  the  valuation  hereinafter  made  thereof." 
Testator  then  gave  his  grandson  the  real  estate,  charged  with  the  gifts  to 
the  wife,  and  valued  and  appraised  at  a  certain  sum,  providing  that  in  case 
the  grandson  sold  the  property  he  should  give  his  brothers  and  sisters  the 
first  offer  to  buy  the  same,  upon  the  same  conditions  and  for  the  same 
price  at  which  it  was  valued  and  devised  to  him.  The  residue  of  the  es- 
tate was  given  to  his  brothers  and  sisters,  share  and  share  alike,  and  it  was 
further  provided  that  if  their  respective  shares  should  be  greater  than  his 
share,  the  excess  over  his  share  should  be  equally  divided  between  them 
all.  Eeldt  that  the  amount  of  the  appraisement  was  not  intended  by  the 
testator  as  a  charge  upon  the  real  estate  but  merely  as  a  valuation. 

Argued  May  20,  1892.  Appeal,  No.  45,  July  T.,  1892,  by 
plaintiff,  Daniel  H.  Shenk,  admr.  d.  b.  n.  c.  t.  a.  of  Benj.  Shenk, 
deceased,  from  judgment  of  C.  P.  Lancaster  Co.,  April  T., 
1890,  No.  62,  for  defendant,  Samuel  Shenk,  non  obstante  vere- 
dicto for  plaintiff.  Before  Paxson,  C.  J.,  Stbrrbtt,  McCoI/- 
LUH,  Mitchell  and  Heydbigk,  JJ. 

Assumpsit,  in  1890,  for  $2,000,  charge  on  land. 

Testator,  by  his  will,  made  certain  provisions  for  his  wife, 
the  same  to  be  a  charge  annually  upon  his  real  estate,  and 
further  providing  as  follows:  "I  give  and  bequeath  to  my 
said  wife  the  yearly  interest  of  one  third  of  my  real  estate,  of 
the  valuation  he.reinafter  made  thereof.  ...  I  give  and  devise 
unto  my  grandson  Samuel  Shenk,  his  heirs  and  assigns,  subject 
and  charged  however  with  the  rights,  gifts  and  bequests  made 
to  my  said  wife  as  aforesaid,"  certain  real  estate.     ^' And  I 
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value  and  appraise  the  same  to  him  the  said  Samuel  Shenk,  at 
and  for  the  sum  of  $2,000.  And  it  is  my  will  that  in  case  my 
said  grandson  Samuel  Shenk  sells  the  above  property  ....  he 
shall  give  his  brothers  and  sisters  the  first  offer  to  buy  the 
same  ....  and  he  shall  let  him,  her  or  them  have  it  upon  the 
same  conditions  and  for  the  same  price  at  which  it  was  hereby 
valued  and  devised  to  him."  The  residue  of  the  estate  testa- 
tor gave  to  the  brothers  and  sisters  of  Samuel.  Then  followed 
this  provision :  "  But  should  their  respective  shares  be  greater 
than  the  share  which  I  gave  to  their  brother,  then  it  is  my  will 
that  the  excess  or  surplus  over  and  above  Samuel's  share  afore- 
said shall  be  equally  divided  between  them  all." 

Plaintiff  offered  to  prove  that  defendant's  share  of  the  es- 
tate was  greatly  in  excess  of  that  of  the  other  grandchildren. 
Refused.  [8] 

The  court,  Patterson,  J.,  directed  a  verdict  for  plaintiff, 
but  reserved  the  question  whether  or  not  defendant  was  liable 
under  the  will,  and  subsequently  entered  judgment  for  defend- 
ant, non  obstante  veredicto.     Plaintiff  appealed. 

Errors  assigned^  inter  alia^  were  (3)  overruling  the  offer, 
quoting  it ;  and  (4)  entering  judgment  for  defendant. 

J.  Hay  Brown^  with  him  TT.  U.  Hensel  and  Wm.  R,  WUson, 
for  appellant,  cited,  as  to  effect  of  devise :  Coane  v.  Parmentier, 
10  Pa.  72 ;  Grim's  Ap.,  89  Pa.  333.  Admission  of  evidence : 
Stambaugh's  Est.,  185  Pa.  586 ;  Postlethwaite's  Ap.,  68  Pa. 
477.  Statute  of  limitations:  Barclay  v.  Grove,  21  W.  N.  C. 
202 ;  Thompson  v.  McGraw,  2  Watts,  161 ;  Doebler  v.  Suavely, 
5  Watts,  226. 

Simon  P.  Ehy^  H.  C.  Brubaker  with  him,  for  appellee. — Prop- 
erty was  valued  so  as  to  fix  defendant's  share  and  ascertain 
bequest  to  widow.  Hockadorn's  Ap.,  1  Pa.  86,  was  a  stronger 
case  than  ours  and  it  was  held  no  charge  on  land. 

Peb  Cubiam,  July  13, 1892. 

The  learned  court  below  entered  judgment  for  the  defendant 
non  obstante  veredicto  upon  the  reserved  point.  As  he  did  not 
file  an  opinion,  we  have  no  means  of  knowing,  the  reasons  for 
this  ruling.  The  defence  was  that  the  will  of  Benjamin  Shenk 
did  not  create  a  charge  upon  the  land  of  the  defendant ;  and, 
further,  that,  if  it  did  create  such  charge,  the  said  charge  was 
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barred  by  the  statute  of  limitations.  The  plaintiff's  claim  is 
certainly  a  stale  one.  The  testator  died  December  9,  1864. 
The  defendant,  who  was  his  grandson,  and  living  with  him, 
took  immediate  possession  of  the  place  devised  to  him,  and  has 
held  it  ever  since.  The  widow  died  April  1,  1868.  So  that 
one  part  of  the  claim  has  been  due  about  twenty-eight  years, 
the  balance  of  it  about  twenty -two  years.  The  estate  of  Ben- 
jamin Shenk  had  been  settled  more  than  twenty-one  years 
previous  to  the  commencement  of  this  suit.  These  facts  jus- 
tify us  in  saying  that  it  is  a  stale  claim.  We  need  not  con- 
cern ourselves  about  the  statute  of  limitations,  however,  as  we 
do  not  think  the  will  of  Benjamin  Shenk  creates  a  charge  upon 
the  land  in  question.  Such  charges  can  only  arise  from  the 
express  language  of  the  will,  or  by  necessary  implication. 
Considering  the  will  as  a  whole,  we  are  not  able  to  say  that 
the  testator  intended  to  charge  this  sum  of  $2,000  upon  the 
real  estate  devised  to  his  grandson  Samuel  Shenk.  It  was  a 
mere  valuation  or  appraisement  of  the  land. 
Judgment  afiSrmed. 


Colwell  et  al.  v.  Wehrly,  Appellant. 

Opening  judgments — Amount  admitted  to  be  due  by  affidavit 
The  refusal  of  the  court  below  to  open  a  judgment  taken  for  the  amount 
admitted  to  be  due  in  defendant's  affidavit  of  defence,  in  open  court,  after 
notice  to  counsel  of  record,  will  not  be  reversed  by  the  Supremo  Court. 

Argued  May  16,  1892.  Appeal,  No.  92,  Jan.  T.,  1892,  by 
defendant  George  Wehrly,  sued  as  a  partner  with  Joseph  A. 
Wolfersberger,  from  decree  of  C.  P.  Lancaster  Co.,  May  T., 
1877,  No.  3,  refusing  to  open  judgment  for  plaintiff,  S.  R.  Colwell 
et  al.,  trading  as  Weymouth  Paper  Mills,  for  amount  admitted 
to  be  due  by  aflBdavit  of  defence.  Before  Paxson,  C.  J., 
Stbbbbtt,  Williams,  McCollum  and  Hetdrick,  JJ. 

Petition  to  open  judgment.  The  petition  averred,  inter 
alia^  that  petitioner,  Wehrly,  was  not  a  member  of  the  firm 
sued  and  that  he  had  no  knowledge  of  the  affidavit  of  de- 
fence. The  record  shows  that  petitioner  was  served,  and  he 
did  not  deny  the  partnership  as  required  by  rule  of  court. 
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Error  (ungned^  inter  alia^  refusal  to  open  judgment. 

B.  F.  Davis^  for  appellant ;  J.  W.  Johnson^  for  appellee. 

Feb  Curiam,  July  18, 1892. 

The  appellant  is  a  member  of  the  firm  of  J.  A.  Wolfersber- 
ger  &  Co.,  against  which  firm  this  suit  was  brought  in  the  court 
below  to  May  Term,  1877.  In  June,  1877,  Wolfersberger, 
one  of  the  defendants,  filed  an  affidavit  of  defence  to  a  part  of 
the  claim.  Nothing  further  appears  to  have  been  done  until 
October,  1891,  when  judgment  was  taken  for  the  amount  ad- 
mitted to  be  due.  An  application  was  subsequently  made  by 
George  Wehrly,  one  of  the  defendants,  to  open  the  judgment 
for  the  reasons  stated  in  his  petition.  The  judgment  was  not 
taken  for  want  of  a  sufficient  affidavit  of  defence,  as  alleged 
by  appellant.  On  the  contrary,  it  was  taken,  as  the  record 
shows,  for  only  the  amount  admitted  in  defendant's  affidavit 
of  defence  to  be  due,  and  in  open  court,  after  notice  to  coun- 
sel of  record,  and  he  consenting  thereto.  Under  these  circum- 
stances the  judgment  will  have  to  stand. 

Judgment  affirmed. 


Becker's  Estate.     Becker's  Appeal. 

Wills — Conversion, 

A  direction  in  a  will,  to  produce  a  conversion,  must  be  positive  and  ex- 
plicit, irrespective  of  all  contingencies  and  independent  of  all  discretion. 

A  will  provided  for  the  division  of  testator's  estate  between  his  children, 
except  a  sum  charged  on  land  for  the  widow,  and  as  to  one  son's  share 
the  executors  were  oi-dered  **  to  purchase  a  property  at  some  convenient 
place  for  the  use  of  the  son  during  his  life  and  after  his  death  to  go  to 
his  heirs ."  On  the  death  of  the  widow,  the  sum  set  apart  for  her  was  to  be 
divided  among  testator's  children,  and  the  executors  were  ordered  to  put 
th^  same  son's  share  **  to  interest  or  purchase  some  property  for  his  use, 
subject  to  the  same  conditions,  as  above."  The  codicil  provided  that  tlie 
son  was  '*  only  to  receive  the  income  of  the  premises  which  the  executors 
are  to  purchase  for  his  use."  The  widow  refused  to  take  under  the  will 
and  her  dower  amounted  to  more  than  the  sum  set  apart  by  the  will. 
The  son  died  before  the  widow. 

Held,  that  there  was  no  conversion  as  to  the  dower  and  that  it  was  pro- 
perly distributed  as  peraonalty. 

Argued  May  18,  1892.    Appeal,  No.  39,  July  T.,  1892,  by 
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Jacob  £.  Becker,  grandson  and  heir  of  John  Becker,  deceased^ 
from  decree  of  O.  C.  Lancaster  Co.,  April  T.,  1888,  dismissing 
appellant's  exceptions  to  auditor's  report.  Before  Paxson, 
C.  J.,  Sterbett,  McCollum,  Mitchell  and  Hbydriok,  JJ. 

Testator  by  his  will  gave  farms  to  two  sons,  John  and  Solo- 
mon, and  to  a  daughter,  and  then  provided  for  an  appraise- 
ment, and  directed  that  they  should  take  at  such  valuations. 
He  then  charged  $2,800  on  these  farms  for  the  widpw,  during 
widowhood,  apportioning  the  charge,  and  then  provided  that 
the  balance  of  the  valuation  should  be  divided  between  his 
four  children.     He  then  provided  as  follows : 

'*  I  do  order  that  my  hereinafter  named  executors  shall  with 
the  one-fourth  part,  or  the  said  Elias'  share,  purchase  a  property 
at  some  convenient  place,  for  the  use  of  said  Elias  during  his 
natural  life,  and  after  his  death  to  go  to  his  lawful  heirs." 
Testator  further  ordered  that,  at  the  death  or  termination  of 
widowhood  of  his  wife,  the  $2,800  should  be  paid  and  divided 
among  his  four  children.  He  then  provided :  "  I  do  further 
order  my  hereinafter  named  executors  to  put  Elias'  share  to 
interest  or  purchase  some  property  for  his  use,  subject  to  the 
same  conditions  as  above." 

A  codicil  was  added  as  follows :  *'  To  explain  more  fully 
respecting  of  son  Elias's  inheritance.  It  is  my  will,  and  I  do 
order  that  my  said  son,  Elias,  is  to  have  equal  share,  as  above 
stated,  and  that  executors  are  to  be  and  act  as  trustees  of  him, 
the  said  Elias,  he  only  to  receive  the  income  of  the  premises 
(yearly  and  every  year  duiing  his  natural  lifetime),  which  the 
said  executors  are  to  purchase  for  his  use,  and,  after  his  decease, 
to  go  to  his  lawful  heirs." 

The  widow  refused  to  take  under  the  will,  and  her  statutory 
dower  was  fixed  and  charged  on  the  land  by  agreement  of  the 
parties.  Elias  died  before  the  widow.  This  dower  is  the  fund 
for  distribution. 

The  auditor,  William  D.  Weaver,  distributed  the  fund  as 
personalty,  to  the  whole  and  half  blood.  Jacob  E.  Becker, 
appellant^  the  only  heir  of  the  whole  blood,  excepted  that  it 
should  have  been  distributed  to  him  as  realty.  The  court, 
Livingston,  P.  J.,  dismissed  the  exceptions  and  confirmed  the 
report.     Exceptant  then  appealed. 
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Errors  assiffned  were  to  such  distribution. 

ff.  C.  Brubaker^  for  appellant. — By  the  widow's  election, 
the  $2,800  fell  into  the  corpus  of  the  estate  to  be  distributed 
under  the  first  quoted  clause  and  the  codicil,  and  it  therefore 
became  realty. 

Owen  P,  Bricker  and  J>  Hay  Brovm^  with  them  William  U. 
Smsely  for  appellees. 

Feb  Curiam,  July  13, 1892. 

The  controlling  question  in  this  case  is  whether  the  share  of 
Elias  Becker  in  the  estate  of  his  father,  John  Becker,  Sr., 
should  be  distributed  as  real  or  personal  estate.  If  it  is  per- 
,  sonal  estate,  it  is  conceded  the  distribution,  made  by  the 
learned  auditor,  and  approved  by  the  court  below,  is  right. 
The  doctrine  of  conversion,  as  stated  by  Justice  Williams  in 
McClure's  Appeal,  72  Pa.  414,  is  undoubtedly  the  rule  in  Penn- 
sylvania :  "  The  rule  is  well  settled  that  land  directed  to  be 
converted  into  money,  or  money  into  land,  is  to  be  regarded 
in  equity  as  that  species  of  property  into  which  one  or  the  other 
is  so  directed  to  be  converted ;  and  this  rule  obtains  whether 
the  direction  is  given  by  deed  or  will.  But  the  direction  to 
convert  must  be  positive  and  explicit,  irrespective  of  all  con- 
tingencies and  independent  of  all  discretion."  We  do  not 
think  the  will  of  John  Becker,  Sr.,  contains  a  positive  and  ex- 
plicit direction  to  convert.  While  in  one  portion  of  the  will 
there  is  a  direction  to  the  executors,  who  are  also  the  trustees 
of  Elias,  to  purchase  a  property  at  some  convenient  place  for 
his  use  during  his  natural  life,  there  is  also  the  direction  in 
another  part  of  the  will  "  to  put  Elias's  share  to  interest  or 
purchase  a  property  for  his  use."  This  would  seem  to  leave 
an  option  with  the  trustees.  In  point  of  fact,  they  did  not 
purchase  a  property  for  his  use.  His  share  remained  money 
in  fact,  and  was  so  distributed  after  his  death.  In  this  we  see 
no  error. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  cost» 
of  the  appellant. 
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Nattress,  Appellant,  v.  Phila.  &  Reading  R.  R.  Co. 

Negligence — RUk  qf  employment — Continuota  service. 

Where  one  voluntarily  assumes  continuous  service,  becomes  exhausted 
and  falls  asleep  at  his  work  and  thereby  suffers  injury,  there  can  be  no 
recovery  from  tiie  employer. 

Ai-gued  May  24,  1892.  Appeal,  No.  422,  JaD.  T.,  1892,  by 
plaintiff,  Annie  C.  Nattress,  now  Harris,  from  judgment  of  C. 
P.  Union  Co.,  May  T.,  1889,  No.  136,  compulsory  nonsuit. 
Before  Paxson,  C.  J.,  Stbrrbtt,  Gbbbn,  Williams,  McCol- 
LUM  and  Mitchell,  JJ. 

Trespass  for  damages  for  death  of  plaintiff's  husband  by  al- 
leged negligent  running  of  defendant's  train. 

The  evidence,  on  the  trial,  before  McClxjre,  P.  J.,  was  to 
the  following  effect:  William  C.  Nattress,  plaintiff's  husband, 
had  been  employed  on  defendant's  road  in  various  capacities 
for  some  years,  part  of  the  time  as  fireman  on  a  locomotive  and 
lastly,  on  Dec.  8,  1888,  he  was  promoted  to  the  position  of 
locomotive  engineer.  From  that  time  until  Dec.  12,  he  was 
some  days  employed  continuously,  all  but  four  hours  one  day, 
five  hours  the  next  and  three  and  a  half  the  next.  The  last 
trip  was  lengthened  by  reason  of  an  order  to  return,  but  be- 
fore returning  the  crew  inquired  by  telegraph  if  they  would  be 
paid  extra  for  the  extra  run,  and  on  being  informed  that  they 
would  they  undertook  it.  It  was  optional  whether  or  not  they 
made  the  run,  there  being  no  penalty  for  refusal.  At  about 
2  A.  M.  Dec.  18,  he  fell  asleep  at  his  post  and  ran  into  the  first 
section  of  the  train  of  which  his  was  the  second  section  and 
was  killed.  Before  he  reached  the  place  of  the  accident  he 
was  awakened  by  his  fireman  and  conductor  and  warned  to 
look  out.  It  was  the  duty  of  the  flagman  of  the  first  section 
to  warn  any  train  coming,  but  no  warning  was  given. 

Plaintiff  offered  to  prove  that  the  crew  was  so  overworked 
that  they  became  exhausted  and  all  went  to  sleep.  Rejected 
and  bill  sealed.  [3] 

An  expert  was  called  to  prove  how  long  an  engineer  could 
run  an  engine  and  not  be  incapacitated  from  doing  his  duty  to 
his  employer  and  himself.    Rejected  and  bill  sealed.  [10] 


Digitized  by 


Google 


628     NATTRESS,  APPELLANT,  v.  P.  &  R.  R.  R.  CO. 

Statement  of  Facts — ^Assignment  of  Errors.  [150  Pa. 

The  court  entered  a  nonsuit  and  refused  to  take  it  off.  Plain 
tiff  appealed. 

Errors  assiffned^  inter  cdia^  were  (2)  refusal  to  take  off  non 
suit,  (3,  10)  rulings  on  evidence,  quoting  bills  of  exceptions 

J.  W.  Qillespie  and  S.  B,  Boyer^  with  them  J.  T.  Baker^  for 
appellant. 

Erwin  M.  BecUe  and  Q-avin  W.  Hart^  not  heard,  for  appellee. 

Feb  Curiam,  July  18, 1892. — Judgment  affirmed. 


Evans's  Estate.     Evans's  Appeal. 

Partition — Setting  aside  award — SherijBTa  vendee. 

Where,  in  partition  proceedings,  a  purpart  is  awarded  to  a  purchaser 
of  an  heir^s  interest  at  a  sherifTs  sale,  and  the  sheriffs  sale  is  subsequently 
set  aside,  the  court  will  set  aside  the  decree  awarding  the  purpart. 

Argued  May  18, 1892.  Appeal,  No.  170,  July  T.,  1891,  by 
Eva  R.  Evans,  alienee  of  heir  of  John  J.  Evans,  deceased, 
from  order  of  O.  C.  Lancaster  Co.,  setting  aside  decree  award- 
ing purpart  of  estate  to  appellant,  in  partition  proceedings. 
Before  Paxson,  C.  J.,  Sterbett,  McCollum,  Mitchbll  and 

HBinDRICK,  JJ. 

Pending  proceedings  in  partition  on  the  estate  of  John  J. 
Evans,  the  interest  of  Robert  J.  Evans,  one  of  the  heirs,  in 
purpart  No.  3,  was  sold  at  sheriff's  sale  on  a  judgment  en- 
tered against  him  after  the  death  of  his  father,  John  J.  Evans, 
and  said  interest  was  purchased  by  appellant,  Eva  R.  Evans, 
wife  of  Robert  J.  Evans,  Jan.  24,  1891.  On  Jan.  29,  she  came 
into  court  and  accepted  purpart  No.  8,  in  the  partition  proceed- 
ings, as  alienee  of  Robert  J.  Evans.  On  Jan.  81,  exceptions 
to  the  sheriff's  sale  were  filed  and  the  sale  was  subsequently 
set  aside.  On  Jan.  81,  a  rule  to  revoke  the  decree  awarding 
purpart  No.  8  to  Eva  R.  Evans  was  granted  on  the  petition 
of  heirs.  The  court,  in  an  opinion  by  Pattbbson,  J.,  set 
aside  the  decree. 

Error  assigned  was  order  setting  aside  decree,  quoting  the 
order. 


Digitized  by 


Google 


EVANS'S  ESTATE.     EVANS'S  APPEAL.  529 

1892.]  Opinion  of  the  Court— Statement  of  Facts. 

tT".  F.  F.  Swift,  with  him  D.  G.  EMeman  and  B.  F,  HaUe- 
man  J  for  appellant. 

A.  J.  Everly  and  Brotvn  ^  ffensel,  not  heard,  for  appellee. 

Feb  Curiam,  July  13, 1892. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  cost 
of  the  appellant. 


1 150    529 

Old's  Estate.     lightner's  Appeal.  \lmm 

Commi89ians  and  costs  to  accountant. 

Where  a  trustee  is  administrator  of  the  estate  out  of  which  the  trust 
arises  and  receives  commissions  as  administrator  and  claims  unsuccess- 
fully not  to  be  liable  for  the  interest  of  the  trust  estate,  he  may  be  de- 
prived of  all  commissions,  and  one  half  of  the  costs  of  the  audit  on  ex- 
ceptions to  his  account  as  trustee  may  be  imposed  upon  him. 

Argued  May  17,  1892.  Appeal,  No.  25,  Jan.  T.,  1892,  by 
James  H.  Lightner,  administrator  c.  t.  a.  of  Newton  Lightner, 
trustee  under  will  of  Harriet  Old,  deceased,  from  decree  of  O. 
C.  Lancaster  Co.,  June  T.,  1890,  dismissing  exceptions  to  re- 
port of  auditor  on  exceptions  to  trustee's  account.  Before 
Paxson,  C.  J.,  Stbrrbtt,  Williams,  McCollum  and  Hey- 
DRICK,  JJ. 

The  auditor,  Chas.  I.  Landis,  found  the  facts  substantially  as 
follows:  Harriet  Old  by  her  will  gave  Elizabeth  Alexander 
$8,000  for  life,  and  appointed  Newton  Lightner  executor  and 
trustee.  On  April  5, 1870,  as  executor  and  trustee,  he  loaned 
this  trust  fund  to  Hopkins,  Mrs.  Alexander's  father,  on  a  judg- 
ment, duly  approved  by  the  court.  Newton  Lightner  died 
Nov.  8,  1889,  and  letters  were  granted  to  appellant,  who  filed 
an  account  in  the  trust  estate,  June  16, 1890.  In  this  account 
the  trustee  was  charged  with  $3,495.89  as  interest,  and  credit 
claimed  for  the  same  amount;  credit  was  claimed  also  for 
$819.64  as  commissions.  Both  items  of  credit  were  excepted  to 
by  the  cestui  que  trust  and  the  auditor  was  appointed- to  pass 
upon  them.  The  auditor  found  as  a  fact  that  Newton  Light- 
ner never  received  any  of  ^  the  interest.  It  was  contended  by 
the  accountant  that  there  was  an  understanding  between  the 
trustee,  Hopkins,  and  his  daughter  that  the  interest  was  to  be 
Vol.  cl— 34 
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paid  direct  to  the  daughter.  The  auditor  found  that  while 
such  a  course  may  have  been  pursued  for  the  sake  of  conven- 
ience, he  could  not  find  that  it  was  done  in  pursuance  of  an 
agreement.  On  various  occasions  Mrs.  Alexander  asked  the 
trustee  for  the  interest,  and  in  1887  employed  an  attorney  who 
wrote  demanding  the  interest  and  threatening  to  hold  him 
responsible.  The  trustee  referred  the  attorney  to  Hopkins, 
who  persuaded  his  daughter  to  take  no  further  action  at  that 
time.  From  1870  to  1874  Hopkins  paid  to  Mi*s.  Alexander  on 
account  of  interest  amounts  aggregating  several  hundred  dol- 
lars. From  Oct.  1, 1886,  to  the  present  time  he  paid  her  other 
sums,  altogether  aggregating  $1,138.82.  The  auditor  corrected 
the  interest  item  on  this  basis.  He  also  disallowed  commis- 
sions, as  commissions  were  received  by  the  trustee  on  the  cor- 
pus of  the  trust  estate  in  the  settlement  of  Mrs.  Old's  estate, 
and  as  the  trustee  disavowed  having  anything  to  do  with  the 
interest.  The  costs  were  divided  between  the  trustee  and  the 
cestui  que  trust. 

The  accountant  filed  exceptions  alleging  that  the  auditor 
erred,  inter  cUia^  (1)  in  finding  no  agreement  between  Hopkins 
and  his  daughter,  (13,  15)  sustaining  the  exceptions  to  the  ac- 
count, and  C16)  putting  costs  on  trustee. 

The  court,  Livingston,  P.  J.,  dismissed  the  exceptions  and 
confirmed  the  report. 

Errors  assigned^  inter  alia^  were  (1,  13,  15,  16)  dismissing 
exceptions,  quoting  them. 

Qeo.  A,  Lane^  for  appellant ;   Wm,  Aug,  Atlee^  for  appellee. 

Per  Curiam,  July  13, 1892. 

We  find  nothing  in  this  case  which  requires  discussion. 
Nearly  all  of  the  specifications  are  to  the  findings  of  facts  by 
the  auditor.  His  findings  were  not  only  sustained  by  the  court 
below,  but  were  warranted  by  the  evidence.  The  learned  audi- 
tor, after  full  examination  of  the  case,  finds  that  of  the  credit 
taken  for  $3,495.39,  as  paid  to  E.  O.  Alexander  as  interest, 
only  $1438.82  was  actually  so  paid  to  her,  and  he  corrects  the 
account  accordingly.  His  ruling,  in  regard  to  the  commissions 
of  the  accountant  and  the  costs  of  the  audit,  are  entirely  sat- 
isfactory, and  justified  by  the  evidence. 

The  decree  is  aflBrmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 
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Stauffer  v.  Manheim  Mut.  Fire  Ins.  Co.,  Appellant.         [i5o~^i 

Fire  insurance  policy — Waiver  of  conditions, 

A  condition  in  a  policy  of  fire  insurance  requiring  written  notice  of 
privilege  to  make  alterations  in  insured  premises  may  be  waived  by  ao- 
quiescence  and  collection  of  premiums  on  the  part  of  the  company. 

So  also  an  insurance  company  may  waive  a  condition  requiring  proof 
of  loss,  by  notifying  the  insured,  in  a  case  of  total  loss,  that  the  insurance 
would  be  paid  in  full. 

Argued  May  17,  1892.  Appeal,  No.  93,  Jan.  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  Oct.  T., 
1890,  No.  70,  on  verdict  for  plaintiff,  John  H.  Stauffer.  Be- 
fore Paxson,  C.  J.,  Stbrrett,  Williams,  McCollum  and 
Heydrick,  JJ. 

Assumpsit  on  fire  insurance  policy. 

The  evidence,  on  the  trial  before  Patterson,  J.,  was  to  the 
following  effect:  Plaintiff  insured  his  four  story  brick  tobacco 
warehouse  in  Lititz  borough  in  defendant  company,  a  mutual 
company,  through  the  agency  of  Johnson  Miller,  a  director 
of  the  company  and  agent  and  surveyor  in  Lititz.  At  the 
time  of  the  application  the  building  was  heated  by  stoves  but 
steam  heat  was  being  put  in.  The  alterations  were  completed 
in  two  weeks  after  the  policy  was  issued.  The  fire  was  a  total 
loss.  Plaintiff  testified  that  he  notified  Miller  of  the  loss  and 
asked  him  if  he  should  notify  the  company  and  Miller  said  it 
was  not  necessary.  Plaintiff  further  testified  that  he  notified 
the  president  and  secretary  of  the  company  by  telephone  and 
they  came  down  and  made  an  appraisement,  and  that  the  secre- 
tary afterwards  said  the  company  would  pay  the  full  insurance. 

The  policy  contained  clause  requiring  proof  of  loss  giving 
statement  how  fire  originated,  how  premises  were  used  at  time 
of  fire,  other  insurances,  etc.  Also  clause  that  alterations  not 
exceeding  ten  days  could  be  made  without  notice  to  the  com- 
pany, but  "  any  extension  of  this  privilege  must  be  previously 
consented  to  by  the  secretary  in  writing,  otherwise  it  will  be 
void."  The  by-laws  contained  stipulations  that  "  whenever 
any  alterations,  etc.,  shall  be  made  to  any  buildings  insured, 
application  shall  be  made  to  the  secretary  or  agent,  who  shall 
examine  the  premises  and  certify  his  opinion  whether  the  haz- 
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ard  be  thereby  increased  or  not ;  and  if  not  increased  the  treas- 
urer shall  have  a  certificate  thereof  and  the  secretary  shall 
enter  on  the  record  of  such  policy  ^  altered  but  not  endangered. ' 
But  in  case  the  secretary  or  agent  shall  find  that  such  altera- 
tions or  additions  increase  the  hazard,  he  shall  say  to  what 
amount  and  give  to  the  insurer  a  certificate  thereof,  and  take 
an  additional  note  for  such  hazard ;  and  the  secretary  shall 
enter  a  minute  thereof  on  the  record  of  said  policy." 

There  was  a  further  stipulation  in  the  policy  that  the  com- 
pany should  not  be  bound  by  any  act  or  statement  made  to  or 
by  the  agent,  restricting  its  rights  or  varying  its  written  or 
printed  contracts,  unless  inserted  in  the  application  in  writing. 

Plaintiff  was  allowed  to  testify,  under  objection  and  excep- 
tion, that  Miller  at  the  time  the  application  was  signed  was 
down  in  the  cellar  and  saw  the  boiler  for  the  steam  heater  and 
said  it  would  make  it  more  secure ;  and  that  after  the  policy 
was  issued  and  the  steam  heating  apparatus  was  in  and  all 
complete,  Miller  frequently  saw  it  and  as  agent  of  the  company 
collected  assessments  that  were  levied  upon  the  premium 
note.  [2-6] 

Witnesses  for  plaintiff,  experienced  builders  and  machinists, 
testified  under  objection  and  exception,  that  steam  heat  was 
safer  than  stoves.  [1,  7]  An  insurance  agent  called  by  de- 
fendant was  not  allowed  to  answer  a  similar  question.  [6] 

To  defendant's  3d  and  4th  points,  to  the  effect  that  there 
could  be  no  recovery  because  the  alterations  took  two  weeks 
after  the  policy  was  issued,  and  the  agent  could  not  waive  the 
written  conditions,  the  court  answered  in  substance  that  if 
Miller  communicated  the  putting  in  of  the  boiler  and  engine 
to  the  company  and  they  acquiesced  in  it  and  ratified  and  acted 
upon  it  they  would  be  bound,  and  could  not  set  up  the  violated 
condition.  [8,  9] 

To  defendant's  5th  and  6th  points,  to  the  effect  that  there 
could  be  no  recovery  because  there  was  no  proof  of  loss,  the 
court  charged  in  substance  that  where  there  was  a  total  loss 
proof  of  loss  was  not  required.  [10,  11] 

The  court  also  refused  binding  instructions  for  defend- 
ant. [12] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were   (1-7)  rulings  on  evidence,  quoting 
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bills  of  exception  and  evidence ;  (8-12)  instructions,  quoting 
points  and  answers. 

John  A.  McUone^  J.  L,  Steinmetz  with  him,  for  appellant. 

Brown  ^  Sensel,  not  heard,  for  appellee. 

Pbb  Curl^lm,  July  13,  1892. — Judgment  affirmed. 

Bachler  v.  Cooper,  Appellant. 

Entire  contract — Performance — Disputed  enidence — Submiasion, 
Where  the  evidence  as  to  the  performance  of  an  entire  contract  was 
conflicting,  the  court  properly  left  the  question  to  the  jury. 

Argued  May  18,  1892.  Appeal,  No.  441,  Jan.  T.,  1892,  by 
defendant,  Wm.  J.  Cooper,  from  judgment  of  C.  P.  Lancaster 
Co.,  Feb.  T.,  1889,  No.  27,  on  verdict  for  plaintiff.  Before 
Paxson,  C.  J.,  Stebebtt,  McCollum,  Mitchbll  and  Hby- 

DBICK,  JJ. 

Assumpsit  for  balance  of  price  of  steam  heating  apparatus. 

The  evidence,  on  the  trial,  before  Livingston,  P.  J.,  was  to 
the  following  effect:  Plaintiff  agreed  to' supply  defendant's 
hotel  with  a  steam  heating  apparatus  necessary  to  heat  certain 
rooms  and  all  the  halls  and  entries  on  all  the  floors,  guarantee- 
ing seventy  degrees  of  heat  in  zero  weather,  except  in  the  en- 
tries, which  were  to  have  no  less  than  sixty  degrees.  Plaintiff 
testified  that  the  apparatus  would  furnish  the  heat  required  if 
properly  managed,  that  he  had  estimated  the  heating  surface 
and  that  it  was  sufficient,  and  had  made  a  test  in  January  and 
found  heat  enough,  but  he  did  not  try  the  thermometer  to  see 
what  it  was  outside.  Plaintiff  further  testified  that  he  put  no 
radiator  on  the  fourth  floor,  but  that  the  plant  would  furnish 
sufficient  heat  there  as  he  had  arranged  it.  Defendant  gave 
evidence  to  show  insufficient  heat. 

Defendant's  points  were  as  follows : 

"1.  The  contract  on  which  suit  was  brought  having  pro- 
vided that  all  the  apartments  to  which  heat  is  furnished  are 
to  have  automatic  air  valves,  nickel  plated,  and  the  hall  or 
entry  on  the  fourth  story  of  the  back  building  being  one  of  the 
said  apartments,  and  to  which  plaintiff  admitted  heat  was  to 
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be  furnished,  and  plaintiff  having  admitted  that  he  pat  no  air 
valves  or  heating  apparatus  of  any  kind  in  the  s^id  hall  or 
entry,  he  cannot  recover  in  this  action,  and  the  verdict  must 
be  for  the  defendant.  If  the  jury  find  from  the  evidence  that 
there  was  a  hall  or  entry  on  the  fourth  floor,  necessary  under 
this  contract  to  be  heated  by  a  radiator,  pipes,  valves,  etc.,  and 
the  required  heat  was  not  produced  therein,  the  plaintifE  having 
testified  that  he  put  no  heating  apparatus  there  to  heat  it,  there 
can  be  no  recovery.  [1] 

^^  2.  The  plaintiff,  in  the  contract  upon  which  this  suit  is 
brought,  having  guaranteed  that  with  a  pressure  at  no  time 
greater  than  five  pounds  to  the  square  inch  on  the  boiler  the  appa- 
ratus that  he  put  in  the  property  of  defendant  would  furnish  to 
the  rooms  seventy  degrees  of  heat  in  zero  weather,  and  to  the 
entries  not  less  than  sixty  degrees  of  heat  in  zero  weather,  and 
the  plaintiff  not  only  having  failed  to  prove  that  the  said  ap- 
paratus did  so  furnish  to  the  rooms  seventy  degrees  of  heat  in 
zero  weather,  and  to  the  halls  or  entries  not  less  than  sixty 
degrees  of  heat  in  zero  weather,  but  the  defendant  having  proven 
that  the  said  apparatus  did  not  furnish  to  the  rooms  seventy 
degrees  of  heat  in  zero  weather,  and  did*  not  furnish  sixty  de- 
grees of  heat  to  the  halls  in  zero  weather,  the  verdict  of  the 
jury  must  be  in  favor  of  the  defendant.  Answer :  If  the  jury 
find  from  the  evidence  that  plaintiff  has  failed  to  furnish  heat- 
ing apparatus,  boilers,  radiators,  etc.,  which  did  or  would  in 
zero  weather  furnish  in  the  halls  and  places  mentioned  in  the 
contract,  in  halls  sixty  degrees  and  in  rooms  seventy  degrees,  as 
by  his  contract  he  guaranteed  to  furnish,  he  cannot  recover.  [2] 

"  8.  Under  the  law  and  the  evidence,  the  verdict  of  the  jury 
in  this  case  must  be  in  favor  of  the  defendant.  Answer :  The 
facts  are  for  the  jury."  [3] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1-8)  instructions,  quoting  them. 

J,  Hay  Brown^  W.  U.  Hensel  with  him,  for  appellant,  cited, 
Shaw  V.  Turnpike  Co.,  2  P.  &  W.  461 ;  Martin  v.  Schoenber- 
ger,  8  W.  &  S.  867. 

J,  L,  Steinmetz  and  Jno.  A,  Malone^  for  appellee,  cited  Gal- 
lagher V.  Sharpless,  184  Pa.  184;  Sticker  v.  Overpeck,  127 
Pa.  446. 
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Pbb  Curiam,  July  13, 1892. 

We 'do  not  think  the  appellants  have  any  reason  to  complain 
of  the  answer  of  the  learned  judge  below  to  their  first  and  sec- 
ond points.  Each  of  the  said  points  assumed  certain  facts  that 
were  disputed,  and  which  were  necessarily  submitted  to  the 
jury.  The  answer  of  the  court  was  a  substantial  affirmance  of 
the  points  in  case  the  jury  found  the  facts  to  be  as  therein 
stated.  The  defendant's  third  point  called  upon  the  court  to 
instruct  the  jury  to  find  for  the  defendant,  which  could  not 
have  been  properly  done  under  the  evidence. 

Judgment  affirmed. 


Toomey's  Estate.     Toomey's  Appeal.  jl^  IfS 

150  ^'^^1 

Costs  in  orphans'  court — Discretion  qf  court,  e211        **^^l 

The  allowance  of  costs  in  the  orphans'  court  is  in  the  discretion  of  the     - -^     -  ->^ 
oonrt,  and  in  this  ease  the  costs  of  witnesses  of  unsuccessful  claimant  were    j  34  gQ     49 
placed  upon  claimant,  and  costs  of  accountant's  witnesses  allowed  out  of 
the  fund. 

Evidence— 'Witnesses— Party  to  contract  dead—Act^  1887. 

Query,  whether  the  heirs  of  a  decedent,  and  distributees  of  his  estate, 
are  competent,  under  the  Act  of  May  23,  1887,  §  5,  to  testify  that  a  paper, 
alleged  to  be  signed  by  decedent,  offered  to  establish  a  claim  against  the 
estate,  was  a  forgery. 

Argued  May  17,  1892.  Appeal,  No.  90,  Jan.  T.,  1890,  by 
claimant,  Geo.  K.  Toomey,  from  decree  of  O.  C.  York  Co.,  dis- 
missing exceptions  and  confirming  report  of  auditor  distribut- 
ing estate  of  John  Toomey,  deceased.  Before  Paxson,  C.  J., 
Stbrrett,  Williams,  McCollum  and  Heydrick,  J  J. 

The  auditor,  N.  M.  Wanner,  found  the  following  facts,  inter 
alia :  John  Toomey  died  Dec.  19, 1887,  leaving  to  survive  him 
children  and  heire.  One  of  these,  George  K.  Toomey,  appel- 
lant, presented  a  claim  for  moneys  paid  decedent  prior  to  1866, 
amounting  to  $800,  with  interest  from  April  18,  1886,  the  date 
of  a  letter  alleged  to  have  been  written  by  decedent,  acknowl- 
edging the  debt  and  tolling  the  statute.  Three  papers,  desig- 
nated A,  B  and  C,  purporting  to  be  lettera  written  by  decedent 
to  claimant,  were  given  in  evidence.  The  first  one,  dated 
April  18,  1886,  was  chiefly  relied  upon  to  toll  the  statute. 
Witnesses  were  called  to  prove  and  deny  the  genuineness  of 
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the  signatures  to  these  letters.  Several  of  the  heirs  testified, 
under  objection,  that  the  signatures  to  A  and  B  were  not  the 
signatures  of  decedent  but  that  they  were  in  the  handwriting 
of  claimant.  Another  witness,  not  interested,  testified  that 
claimant  stated  on  July  4,  1887,  that  his  father  had  paid  him 
$900  of  moneys  he  owed  him.  This  was  denied  by  claimant. 
The  auditor  held  that  the  letter  A  was  not  in  the  handwriting 
of  decedent,  and  that  the  preponderance  of  the  testimony  was 
against  claimant  on  the  subject  of  repayment  of  the  moneys. 
The  claim  was  accordingly  rejected,  and  the  costs  of  claimant's 
witnesses  placed  on  claimant,  and  the  costs  of  accountant's 
witnesses  allowed  out  of  the  fund. 

Exceptions  filed  by  claimant  alleged  that  the  auditor  erred 
inter  alia :  (3)  in  finding  letter  A  a  forgery  ;  (4)  in  rejecting 
claim ;  (6)  in  imposing  costs ;  and  (7)  in  admitting  heirs  to 
testify. 

The  court,  Latimeb,  P.  J.,  dismissed  the  exceptions  and 
confirmed  the  report  in  an  opinion  as  follows,  inter  alia  : 

"  The  claimant,  George  K.  Toomey,  is  the  surviving  party  to 
the  contract  in  action.  The  other  party  to  that  contract,  John 
Toomey,  is  dead,  and  his  rights  therein  have  devolved  on  the 
parties  to  this  controversy,  who  are  resisting  this  claim.  By 
the  express  terms  of  the  Act  of  May  23, 1887,  the  surviving 
party  is  incompetent  to  testify  to  any  matter  occurring  in  the 
lifetime  of  the  decedent.  If  the  heirs,  interested  in  defeating 
this  claim,  are  competent  to  testify  to  matters  occurring  in  the 
lifetime,  then  there  is  introduced,  by  the  Act  of  1887,  that  ine- 
quality which  it  was  said  was  the  design  of  the  Act  of  April  15, 
1869,  to  prevent ;  and  yet  (as  was  said  by  Mr.  Justice  Clark 
in  Porter  v.  Nelson,  121  Pa.  628),  by  the  letter  of  the  Act  of 
May  28,  1887,  interested  witnesses  on  behalf  of  the  estate  are 
competent  to  testify  to  any  fact,  whether  occurring  in  the  life- 
time or  not.  Section  4  of  that  act  sweeps  away  all  disqualifi- 
cation growing  out  of  interest,  save  as  excepted  in  section  5. 
Section  5,  cl.  e,  provides  that,  where  a  party  to  the  contract  is 
dead  and  his  rights  therein  have  passed  to  a  party  on  the  recoi^d 
who  represents  his  interests  therein  (this  case  exactly),  the  only 
interest  which  shall  disqualify  is  an  interest  adverse  to  the  right 
of  the  decedent.  The  precise  question  has  never  been  decided 
authoritatively.  It  was  supposed  to  have  arisen  in  Porter  v. 
Nelson,  supra,  which  went  up  from  the  common  plea<t  of  York 
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county ;  but  the  judgment  was  affirmed  on  other  grounds.  In 
the  absence  of  any  authoritatiye  decision  of  the  question,  I 
think  the  auditor  was  right  in  following  the  plain  letter  of  the 
statute,  and  holding  the  witnesses  competent  whose  interests 
were  not  adverse  to  those  of  the  decedent. 

"  But  perhaps  the  competency  of  these  witnesses  to  testify 
as  they  did  may  be  sustained  on  other  grounds.  Of  course, 
they  were  competent  to  testify  as  to  any  fact  occurring  since 
the  death  of  John  Toomey.  If  incompetent  at  all,  it  was  only 
as  to  facts  occurring  in  his  lifetime.  The  only  portion  of  their 
testimony,  the  admission  of  which  was  made  the  subject  of 
exception,  was  that  relating  to  the  handwriting  and  signatures 
of  papers  A,  B,  and  C.  Certainly  the  knowledge  on  that  sub- 
ject which  qualified  them  to  give  an  opinion  must  necessarily 
have  been  derived  from  opportunities  of  observation  occurring 
in  the  lifetime.  But  the  testimony  itself,  to  wit,  papers  A  and 
B,  were  not  in  the  handwriting  of  John  Toomey,  and  that  the 
signatures  purporting  to  be  his  were  not  his  genuine  signatures 
was  an  expression  of  present  opinion  based  on  inspection  of  a 
paper  presently  shown  to  the  witness,  and  compared  with  the 
mental  exemplar  formed  from  previous  opportunity  of  observa- 
tion. Thus  it  was  in  the  nature,  not  of  a  matter  occurring  in 
John  Toomey's  lifetime,  but  of  a  fact,  or  state  of  facts,  existing 
after  his  death.  That  the  evidence  as  to  a  state  of  facts  exist- 
ing after  the  death  had  a  tendency  to  show  that  the  same  facts 
existed  in  the  lifetime,  does  not  render  the  witness  incompetent. 
Porter  v.  Nelson,  supra ;  Stephens  v.  Cotterell,  99  Pa.  188." 

Mrrors  asaiffnedy  inter  alia^  were  (8,  4,  6,  7)  dismissal  of  ex- 
ceptions, and  (8)  confirmation  of  report. 

H>  H,  McClune^  for  appellant;  JT.  L.  Fisher^  for  appellees. 

Pee  Cubiam,  July  13, 1892. 

We  think  the  learned  auditor  and  court  below  were  right 
in  rejecting  the  appellant's  claim.  It  was  exceedingly  stale,  if 
not  suspicious.  It  was  long  since  barred  by  the  statute  of  limi- 
tations. The  letter  from  John  Toomey  to  the  appellant,  dated 
April  18, 1886,  and  which  he  relies  upon  to  toll  the  statute,  is 
found  by  the  auditor  to  be  a  forgery.  We  cannot  sustain  any 
of  the  specifications  of  error. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 
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150        ^538 

-^^  Grorgas,  Admr.  v.  Hertz,  Appellant 

Lo9t  deed — Parol  evidence  as  to  contents. 

The  contents  of  a  lost  deed  may  be  proved  by  parol  in  an  action  to  re- 
cover a  charge  on  the  land  created  by  the  deed.  Diehl  v.  Ewing,  66  Pa. 
d20,  applied. 

8t{fflciency  qf  search — Discretion  qf  court — Review, 
The  sufficiency  of  the  search  for  a  lost  deed  is  generally  left  to  the  dis- 
cretion of  the  trial  judge,  and  the  Supreme  Court  will  not  reverse  his  rul- 
ing unless  the  proof  is  manifestly  insufficient :  Hemphill  v.  McClimans, 
24  Pa.  867. 

Charge  on  land — Protection  against  mispayment — Practice. 

In  an  action  by  an  administrator  to  recover  money  charged  on  land  it 
is  immaterial  that  plaintiffs  witnesses  differed  in  the  recollection  of  the 
deed  as  to  whether  the  money  was  payable  to  legal  representatives  or  to 
heirs,  as  the  defendant  could  be  protected  against  a  mispayment  by  a 
proper  application  to  the  court. 

Argued  June  1, 1892.  Appeal,  No.  72,  July  T.,  1891,  by 
defendant,  D.  Rhine  Hertz,  from  judgment  of  C.  P.  Lancaster 
Co.,  Aug.  T.,  1890,  No.  8,  on  verdict  for  plaintiff,  Jacob  Gor- 
gas,  admr.  of  Elizabeth  Muckle,  deceased.  Before  Paxsok, 
C.  J.,  Stbrrett,  Green,  Williams,  McCollum  and  Hey- 

DBIGE,  JJ. 

Assumpsit  for  unpaid  pui'chase  money  charged  on  land. 

On  the  trial,  before  Patterson,  J.,  there  was  evidence  to 
the  effect  that  about  April  1,  1868,  Elizabeth  Muckle  sold  to 
Elizabeth  Norton  a  house  and  lot  for  $900,  of  which  $450  was 
to  remain  charged  on  the  land  during  the  grantor's  life.  In 
1879  the  property  was  sold  by  the  sheriff  and  was  bought  by 
the  defendant.  Notice  of  the  lien  was  given  at  the  sheriffs 
sale.  Mrs.  Muckle  died  April  8,  1889,  and  plaintiff  adminis- 
tered, and  brought  this  suit.  Plaintiff  testified  in  substance 
that  he  heard  the  deed  road  by  the  justice  who  took  the  ac- 
knowledgment, that  he  had  since  searched  for  the  deed,  inquired 
of  the  sheriff,  examined  the  public  offices,  looked  among  the 
papers  of  Mrsf  Muckle  and  Mrs.  Norton,  had  a  few  other  per- 
sons make  search,  but  never  found  it.  Plaintiff  then,  under 
objection  and  exceptions,  testified  as  to  its  contents.  [1] 

Norton,  called  by  plaintiff,  testified  that  the  last  time  he 
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saw  the  deed  and  had  it  to  read  it  was  in  the  Spring  of  1880. 
At  that  time  he  put  it  away  in  his  mother's  desk.  He  was  not 
asked  if  he  had  searched  for  it  or  if  he  knew  where  it  was,  but 
on  cross-examination  he  testified  that  he  told  plaintiff  three  or 
four  times  after  Mrs.  Muckle's  death  that  he  did  not  have  the 
deed.  This  witness  also  testified,  under  objection  and  excep- 
tion, as  to  the  contents  of  the  deed.  [2] 

The  evidence  as  to  the  contents  of  the  deed  varied  somewhat, 
plaintiff  testifying  that  the  principal  was,  at  Mrs.  Muckle's 
death,  to  be  paid  to  her  legal  representatives.  Norton  testified 
that  it  was  to  be  paid  to  her  legal  heirs  or  assigns,  or  words  to 
that  effect. 

The  court  charged  as  follows,  inter  alia : 

"Therefore, in  this  case,  the  jury  must  be  satisfied,  from  the 
evidence,  that  there  was  such  a  deed  as  the  evidence  furnished 
by  the  plaintiff  shows,  such  a  deed  for  that  one  acre  and  six 
perches,  conveyed  from  Elizabeth  Muckle  to  Elizabeth  Norton 
— that  property,  for  the  purchase  money  of  nine  hundred  dol- 
lars, upon  wliich  one  half  of  the  sa^'d  purchase  money  was 
charged  in  the  deed,  namely :  four  hundred  and  fifty  dollars, 
and  for  which  the  vendee,  that  is  Mrs.  Norton,  was  to  pay  five 
per  cent  interest  yearly  during  Mrs.  Muckle's  lifetime,  and  at 
her  death  to  pay  the  principal,  the  four  hundred  and  fifty  dol- 
lars, to  her  representatives  or  heirs.  If  you  find  and  determine 
from  the  evidence  that  which  we  have  just  stated  to  have  been 
the  case,  then  if  you  find  that  deed  was  delivered  to  the  vendee, 
Mrs.  Norton,  and  that  notice  was  given  at  the  sheriff's  sale  of 
the  lien  on  this  property,  of  this  charge  of  four  hundred  and 
fifty  dollars,  when  the  defendant,  Dr.  Hertz,  bought  the  same, 
then  you  should  find  for  the  plaintiff."  [8] 

Defendant's  point,  refused,  was  as  follows  : 

"  2.  The  evidence  is  insuflBcient  to  warrant  the  jury  in  find- 
ing for  the  plaintiff,  and  their  verdict  should,  therefore,  be  in 
favor  of  the  defendant."  [4] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned^  were  (1,  2)  admission  of  evidence,  quoting 
bills  of  exception  and  evidence ;  (8,  4)  instructions,  quoting 
charge  and  point. 

J.  E.  Malone^  of  Steinmetz  ^  Malone^  for  appellant ;  Wm,  R. 
Wilson^  for  appellee. 
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Fee  CimiAM,  July  23, 1892. 

The  first  and  second  specifications  allege  that  the  court 
below  erred  in  permitting  the  witnesses  named  therein  to 
prove  the  contents  of  the  deed,  alleged  to  have  been  lost.  It 
was  held  in  Diehl  v.  Emig,  65  Pa.  320,  that  the  contents  of  a 
deed,  lost,  destroyed  or  suppressed,  may  be  established  by 
parol  evidence  in  ejectment,  when  its  existence  has  first  been 
proved.  There  was  sufficient  evidence  of  the  existence  of  this 
deed  to  justify  proof  of  its  contents  by  parol.  The  suflBciency 
of  the  search  for  a  lost  deed  is  generally  left  to  the  discretion  of 
the  trial  judge.  When  it  appears  that  the  judge,  who  presided  at 
the  trial  of  the  case,  was  satisfied  that  a  paper  was  not  procured 
only  because  it  could  not  be  found  after  faithful  seai*ch,  this 
court  will,  as  a  general  rule,  accept  it  as  an  established  fact. 
But  if  the  proof  be  manifestly  insufficient,  the  case  should  be 
reversed:  Hemphill  v.  McClimans,  24  Pa.  867.  We  cannot 
say  that  the  search  for  this  deed  was  so  manifestly  insufficient 
as  to  justify  us  in  reversing. 

We  do  not  find  any  error  in  that  portion  of  the  charge  of 
t)ie  learned  judge  embraced  in  the  third  specification,  nor  in 
his  answer  to  the  defendant's  second  point.  The  fact  that  the 
plaintiff's  own  witnesses  differed  in  their  recollection  of  the 
deed,  as  to  whether  the  money  was  payable  after  Mrs.  Muckle's 
death  to  her  legal  representatives,  or  to  her  heirs,  is  immaterial. 
The  defendant  can  be  protected  against  a  mispayment  by  a 
proper  application  to  the  court  below. 

Judgment  affirmed. 


Boffenmyer's  Estate.     Hess's  Appeal. 

Auditor^ 8  Jlndinga  as  to  partnership  affirmed  hy  court. 

The  finding  of  foot  by  an  auditor  that  a  party  sought  to  be  charged  as 
a  partner  was  not  a  partner,  either  in  fact  or  as  to  third  parties,  being  ap- 
proved by  the  court  below,  will  not  be  reversed  in  the  Supreme  Court 
except  for  clear  error. 

Argued  May  16, 1892.  Appeal,  No.  90,  July  T.,  1891,  by 
a  creditor,  S.  M.  Hess,  surviving  partner  of  the  firm  of  D.  D. 
Hess  &  Son,  from  decree  of  C.  P.  Lancaster  Co.,  dismissing 
exceptions  to  report  of  auditor  on  exceptions  and  distribution 
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in  astfigned  estate  of  Peter  Boffenmyer.     Before  Paxsok,  C. 
J.,  Sterrbtt,  Williams,  McCollum  and  Hbydrick,  JJ. 

Before  the  auditor,  H.  M.  Houser,  appellant,  presented  as 
claims,  notes  signed  by  the  assignor's  son,  "  P.  Boffenmyer  & 
Son."  The  auditor  found  that  the  notes  were  signed  without 
the  authority  of  the  assignor,  and  that  no  partnership  existed 
between  the  father  and  the  son,  and  that  appellant  was  told 
before  the  notes  were  given  that  there  was  no  partnership. 
The  claims  were  accordingly  disallowed.  Exceptions  by  ap- 
pellant to  these  findings  were  dismissed  by  the  court,  Pattht- 
SON,  J.,  and  the  report  confirmed,    llie  evidence  was  conflicting. 

JSrrors  asBigned^  inter  cUia^  dismissal  of  these  exceptions, 
quoting  them,  and  confirming  the  report. 

J.  W.  F.  Stoift  and  JJ.  M.  Norths  for  appellant ;  Wm.  Aug. 
Atlee  and  Wm.  R.  Wilson^  for  appellee. 

Pee  CxmLA.M,  July  13, 1892. 

All  of  the  material  specifications  allege  error  in  the  auditor's 
finding  of  facts.  No  such  clear  error  has  been  shown  as  would 
justify  us  in  reversing  them,  especially  as  they  have  been  ap- 
proved by  the  learned  judge  below.  A  discussion  of  the  evi- 
dence here  would  be  out  of  place. 

The  decree  is  a£Srmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 


Conestoga  Bridge. 

Highways  and  bridges— Locaiiorir-ChaTige — Termini— Certiorari, 

Where  the  proceedings  to  locate  a  connty  bridge  and  approaches  are 
regular,  the  Supreme  Court,  on  certiorari,  cannot  look  outside  of  the  record 
to  see  whether  one  of  the  approaches  does  or  does  not  end  in  a  highway. 

Where  the  petition  asks  for  a  bridge  over  a  creek  at  a  place  where  the 
public  highway  crosses  said  creek  near  a  ceitain  mill,  and  the  report  locates 
the  bridge  about  one  eighth  of  a  mile  below  the  mill  and  changes  the  ap- 
proaches, such  location  is  not  unlawful. 

A  report  that,  having  respect  to  the  best  site,  etc.,  a  change  in  the  bed 
or  route  of  said  road  is  necessary,  etc.,  and  would  be  a  saving  of  expense 
in  the  erection  of  the  bridge,  and  **  we  change  and  lay  out  the  said  approaches 
to  said  bridge  in  connection  with  the  proposed  site,"  giving  the  new  ap- 
proaches by  courses  and  distances,  is  regular. 
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Endeavor  to  procure  release  of  damages— Report. 

A  report  by  viewers  tliat  they  had  no  claim  made  for  damages,  and* 
taking  into  consideration  the  advantages  and  disadvantages,  "  no  damages 
are  due  and  none  are  awarded,  and  we  had  the  further  assurance  of  the 
representatives  of  the  owners  that  no  damages  were  claimed, ^^  is  no  gromid 
to  set  aside  the  report  on  exceptions  by  parties  who  were  not  the  land- 
owners. 

Argued  May  17, 1892.  Certiorari,  No.  110,  May  T.,  1892, 
to  Q.  S.  liancaster  Co.,  Nov.  T.,  1890,  No.  67,  to  review  pro- 
ceedings locating  bridge  and  changing  and  laying  out  public 
roads  approaching  same.  Before  Paxson,  C.  J.,  Stebrett, 
Williams,  McCollum  and  Heydriok,  JJ. 

Proceedings  to  locate  county  bridge  and  approaches  under 
Act  of  June  13,  1886,  P.  L.  660,  and  local  Act  of  April  28, 
1867,  P.  L.  338. 

The  record  discloses  the  following  state  of  facts :  The  peti- 
tion for  appointment  of  viewers  asked  for  a  county  bridge  "  over 
Conestoga  creek  at  the  place  where  the  public  highway  to  the 
city  of  Lancaster  crosses  the  said  creek  near  Rank's  Mills, 
owned  by  the  city  of  Lancaster,  on  or  at  said  creek  on  the  line 
between  the  townships  of  Lancaster  and  East  Lampeter,"  etc. 
The  order  to  viewers  directed  them  to  view,  and,  if  they  saw 
occasion,  to  locate  the  same,  and,  if  necessary,  to  change  the 
road  approaches,  to  lay  out  a  new  road  and  vacate  the  old  one, 
etc.  The  viewers  reported  in  favor  of  a  bridge  in  the  language 
of  the  petition,  and  "  having  respect  to  the  best  site  for  such 
bridge  in  such  manner  as  to  do  the  least  injury  to  private  prop- 
erty, ....  we  are  of  opinion  that  a  change  or  variation  in 
the  bed  or  route  of  said  road  is  necessary  and  would  be  an  im- 
provement and  a  substantial  benefit,  and  a  saving  of  expense 
in  the  erection  of  the  aforesaid  bridge,  and  we  th^^efore  report 
that  it  is  necessary  that  the  route  of  said  road  should  be  changed, 
and  we  change  and  lay  out  the  said  approaches  to  said  bridge 
in  connection  with  the  proposed  site  for  said  bridge  as  follows.** 
Then  follows  a  description  of  the  courses  and  distances  of  the 
new  road,  beginning  in  a  public  road,  then  crossing  the  creek 
by  the  proposed  bridge  and  ending  "  in  Orange  street  as  ex- 
tended." A  draft  was  attached  to  the  report.  The  report  con- 
cluded :  "  We  had  no  claim  made  to  us  for  damages,  and  taking 
into   consideration  the  advantages  and  disadvantages  to  the 
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owners  of  the  land  through  which  said  road  approached  pass  as 
laid  out  by  us  to  said  bridge,  no  damages  are  due  and  none  are 
awarded.  We  had  the  further  assurance  of  the  representatives 
of  the  owners  that  no  damages  were  claimed." 

Exceptions  were  filed  by  two  parties,  whose  interest  is  not 
stated,  alleging,  inter  alia^  (1)  that  the  viewers  not  merely 
change  the  approaches  but  unnecessarily  and  unlawfully  lay 
out  two  new  roads,  one  on  the  east  side  of  the  creek  almost 
half  a  mile  long,  and  one  on  the  west  side  over  one  eighth  of  a 
mile,  and  vacate  no  part  of  the  old  highway ;  (2)  the  road 
so  laid  out  does  not  connect  with  a  public  road  on  the  west ; 
(4)  the  proposed  bridge  does  not  cross  the  creek  at  of  near 
where  any  public  road  crosses ;  (5)  failure  to  endeavor  to  pro- 
cure releases  and  to  report  thereon ;  (6)  variation  between  lo- 
cation recommended  and  draft  and  courses  and  distances, 
being  over  one  eighth  of  a  mile. 

The  exceptants  asked  to  be  allowed  to  show  by  depositions 
that  "  Orange  street  extended  "  was  not  a  public  road,  but  the 
court,  Pattbbsok,  J.,  refused  to  admit  the  depositions  as  of- 
fered out  of  time,  dismissed  the  exceptions  and  confirmed  the 
report.     Exceptants  then  took  this  writ. 

Errors  assigned  were  (1,  2, 4-6)  dismissing  exceptions,  quot- 
ing them,  an^  (3)  refusing  to  hear  depositions. 

Simon  P.  Ehy^  for  plaintiffs  in  error ;  John  A.  CoyUy  Wm, 
D.  Weaver  with  him,  for  defendant  in  error. 

Pbb  Curiam,  July  13, 1892. 

This  case  is  here  upon  certioraii,  and  we  cannot  look  outside 
of  the  record.  The  proceedings  appear  to  have  been  regular, 
and  were  authorized  by  law. 

Order  affirmed. 


Dufi&eld,  Appellant,  v.  Rosenzweig. 

Oil  lease — Trespass— Measure  cf  damages  for  sinking  well. 

Where  a  lease  of  land  for  oil  mining  purposes,  with  the  exclusive 
right  of  boring  for  oil  thereon,  restricts  the  operations  to  certain  sites, 
and  the  lessor  or  bis  subsequent  grantee  drills  wells  on  the  leasehold  out- 
side of  the  sites  designated,  the  lessee^s  measure  of  damages  is  the  differ- 
ence in  value  of  the  leasehold  before  and  after  the  injury  was  committed: 
Doffield  V.  Rosenzweig,  144  Pa.  620. 
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Drainage  or  stiction  theory. 

The  damages  cannot  be  estimated  by  the  amount  of  oil  which  the  new 
wells  might  drain  from  the  old  wells,  the  proof  of  damages  upon  this 
basis  being  impracticable,  in  the  nature  of  the  case. 

Argued  May  5, 1892.  Appeal,  No.  419,  Jan.  T.,  1892,  by 
plaintiff,  from  judgment  of  C.  P.  Warren  Co.,  Dec.  T.,  1889» 
No.  69,  on  verdict  for  plaintiff  for  less  than  full  amount  of 
claim.  Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  MoCol- 
LUH  and  Mitchell,  JJ. 

Trespass  for  damages  to  oil  lands,  etc. 

This  case  was  originally  tried  in  the  court  below,  without  a 
jury,  under  the  Act  of  1874,  by  Morrison,  P.  J.,  of  48th  ju- 
dicial district,  who  held  that,  even  if  trespass  would  lie,  plaint- 
iff's rights  should  be  determined  in  the  equity  suit  pending  be- 
tween Duffield  and  Hue  (186  Pa.  602),  the  latter  being  a 
lessee  of  the  defendant  here.  On  appeal,  the  Supreme  Cour6 
reversed  the  judgment  (144  Pa.  620),  and,  holding  that  plainfe- 
ifif  would  seem  to  be  entitled  to  judgment  for  some  amount, 
the  record  was  "  remitted  for  f uither  proceedings." 

The  facts  as  found  by  the  court  on  the  original  trial  appear 
by  the  report  in  144  Pa.  520.  Briefly  stated  for  the  purposes 
of  this  case  they  are  as  follows :  Plaintiff  was  the  owner  of  an 
oil  lease,  known  as  the  Pratt  lease,  dated  Jan.  20,  1882,  to 
continue  for  fifteen  years,  covering  some  thirty  acres  of  land, 
designating  certain  sites  to  which  the  operations  for  oil  were 
to  be  restricted.  A  mill-yard  connected  with  a  sawmill,  near 
the  centre  of  the  tract,  containing  some  two  acres,  was  reserv- 
ed from  mining  operations.  Plaintiff  drilled  wells  on  lands 
adjoining  the  mill-yard  lot.  Defendant  acquired  the  title  of 
the  lessor  and  then  conveyed  his  interest  in  the  mill-yard  lot  to 
Hue  et  al.,  for  oil  mining  purposes,  and  the  latter  drilled  three 
weUs  on  the  lot  in  the  spring  of  1886.  This  action  was  brought 
Nov.  21,  1889. 

After  the  record  was  remitted,  the  court  heard  additional 
testimony  as  to  the  amount  of  damages. 

Plaintiff's  counsel  proposed  to  show  by  plaintiff  how  much 
oil  had  been  taken  out  of  the  mill-yard,  and  how  much,  in  his 
opinion,  the  continuing  production  from  those  wells  on  the 
mill-yard  would  take  out  during  the  balance  of  the  term.  To 
be  followed  by  oroof  of  the  amount  of  that  production  during 
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the  entire  term  that  would  go  to  the  plaintiff's  wells,  if  th6 
wells  had  not  been  put  down  by  the  defendant  in  the  mill-yard, 
together  with  the  value  of  the  oil.  Objected  to;  objection 
sustained ;  evidence  excluded ;  exception  and  bill  sealed.  [8] 

Counsel  offered  to  ask  plaintiff:  ^^Q.  Now,  Mr.  Duffield, 
can  you  state  the  amount  of  the  production  of  your  seven 
wells  for  the  year  ending  in  April,  '86  ?  The  purpose  is  to 
show  how  much,  by  comparison,  the  production  was  for  the 
following  year  after  the  defendant's  wells  were  drilled,  to  show 
how  much  the  production  fell  off  as  compared  with  the  preced- 
ing year.  This  is  for  the  purpose  of  showing  the  extent  that 
the  drilling  of  these  wells  affected  the  plaintiff's  wells ;  there- 
by affording  a  means  by  which  they  can  arrive  at  the  damages 
caused  to  the  plaintiff's  property  and  his  wells  by  the  drilling 
of  these  three  wells  by  the  defendant."  Objected  to  as  incom- 
petent and  irrelevant. 

The  Court :  Understanding  this  question  to  open  an  inves- 
tigation into  the  drainage  or  suction  theory  of  one  well  or 
wells  upon  others,  and  understanding  that  the  Supreme  Court 
has  already  ruled  that  that  is  not  the  proper  way  to  fix  the 
measure  of  damages — ^that  it  is  not  possible  to  fix  a  satisfactory 
measure  in  that  way,  we  sustain  the  objection  and  exclude  the 
testimony.     Exception  and  bill  sealed.  [13] 

Plaintiff  was  then  asked :  "  Q.  In  the  spring  of  '86,  can  you 
give  us  the  amount  of  production  of  your  wells  ?  To  show 
what  they  were  producing,  and  also  to  show  what  defendant's 
wells  were  producing  at  the  same  time ;  to  be  followed  by  evi- 
dence to  show  how  much  of  the  oil  that  the  defendant's  weUs 
produced  was  taken  from  plaintiff's  wells."  Objected  to ;  ob- 
jection sustained ;  exception  and  bill  sealed.  [14] 

Plaintiff  was  afterwards  called  by  way  of  cross-examination 
and  examined,  when  plaintiff's  counsel,  on  cross-examination, 
made  this  offer :  "  The  witness  having  been  called  to  state  the 
average  monthly  production  of  his  wells,  for  the  first  six  months 
in  1886,  from  January  to  June ;  we  propose  now  to  ask  the 
witness  if  there  was  any  apparent  difference  in  the  production 
of  his  wells,  after  the  defendant's  wells  were  drilled,  compared 
with  the  production  before  that  time,  during  the  year  1886." 
Objected  to. 

The  Court :  You  can  show  what  each  month's  production 
Vol.  ol— 86 
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was,  to  see  whether  it  is  correct.  We  will  have  to  exclude 
the  question  as  put :  we  think  it  is  entering  into  the  drainage 
or  suction  theory,  which  is  not  the  correct  rule  of  damages. 
Exception  and  bill  sealed.  [15] 

Flaintifif's  counsel  then  offered  to  ask  plaintiff:  "Q.  To 
what  can  you  attribute  the  difference  between  the  average 
daily  production  for  the  first  six  months  of  '86  and  the  last 
six  months  of  '85  ?  The  purpose  is  to  show  the  cause  of  that 
falling  off  was  due  to  the  drilling  of  these  wells  in  the  mill- 
yard."     Objected  to  as  incompetent  and  not  cross-examination. 

The  Court:  That  is  the  drainage  or  suction  theory.  We 
don't  think  that  would  help  us  any  in  this  investigation ;  we 
will  have  to  exclude  it.     Exception  and  bill  sealed.  [17] 

Plaintiff's  witnesses  estimated  the  damages  at  about  $4,500, 
defendant's  witnesses  at  about  one  quarter  of  that  sum.  Some 
of  the  witnesses  testified  that  the  value  of  a  leasehold  was  esti- 
mated by  the  production  and  the  market  value  of  the  oil ;  and 
that  depended  upon  the  price  of  oil  and  stability  of  the  market. 
If  a  lease  was  entirely  drilled  and  there  were  ten  wells  on  it 
and  those  wells  were  doing  twenty  barrels  a  day,  one  fourth 
being  royalty,  the  working  interest  would  be  fifteen  barrels. 
If  the  price  of  production  was  $350  a  barrel,  it  would  be  worth 
fifteen  times  $350.  If  the  lease  was  not  drilled  entirely  or  had 
no  wells  drilled,  the  value  was  estimated  by  the  nearest  pro- 
duction and  probability  of  its  being  pi-oducing  territory.  If 
there  are  ten  locations  on  it,  it  is  worth  so  much  a  location, 
depending  on  the  size  of  the  wells  near  by. 

The  court  filed  the  following  opinion : 

FINDINGS  OF  ADDmONAL  FACTS. 

"1.  In  the  spring  of  1886,  the  value  of  the  plaintiff's  lease- 
hold, freed  from  the  obstructions  put  upon  it  by  the  defend- 
ant's lessees  for  the  balance  of  the  term,  with  its  situation, 
surroundings,  producti<)n,  royalty  and  the  general  condition  of 
the  oil  market  and  business,  was  $4,500. 

"  2.  The  value  of  the  same  foi  the  same  term  as  affected  by 
the  obstructions  put  upon  it  by  the  defendant's  lessees  was 
$8,376. 

^'  3.  Therefore  the  damages  to  the  plaintiff's  leasehold  in  the 
spring  of  1886  caused  by  the  obstructions  put  upon  it  by  the 
defendant's  lessees  amounted  to  $1,125. 
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CONCLUSIONS  OF  LAW. 

"  2.  PlaiutifiPs  title  is  a  leasehold  and  the  proper  measure  of 
damages  for  which  the  defendant  is  liable  is  the  difference  in 
the  value  of  the  leasehold  until  the  expiration  of  the  term  free 
from  the  obstructions  which  the  defendant's  lessees  have  put 
upon  it,  less  the  value  as  affected  by  the  obstructions :  Opin- 
ion of  Supreme  Court  in  this  case  filed  Oct.  26,  1891. 

^^  3.  The  plaintiff  is  entitled  to  recover  in  addition  to  the 
damages  of  $1,140,  which  he  sustained  in  the  spring  of  1886  as 
damages,  a  sum  equivalent  to  the  injuries  sustained  by  unlaw- 
fully withholding  until  this  date  the  sum  which  we  have  found 
he  was  damaged  by  the  operations  of  the  defendant's  leases, 
and  this  sum  is  properly  measured  by  the  interest  on  $1,140, 
from  the  spring  of  1886  until  the  present  time :  City  v.  Camp- 
bell, 107  Pa.  530. 

"  In  support  of  the  foregoing  conclusions  we  desire  to  add 
that  in  fixing  the  value  of  the  plaintiff's  leasehold  we  adopted 
the  theory  of  the  defendant,  which  was  strongly  supported  by 
his  witnesses,  to  wit :  that  the  value  of  a  leasehold  in  the  Clar- 
endon field  in  the  spring  of  1886,  like  that  of  plaintiff's  upon 
which  he  had  no  remaining  locations  for  wells,  and  his  lease 
was  surrounded  by  producing  wells  and  dry  territory,  and  his 
wells  had  iiin  down  to  a  production  of  a  barrel  apiece  per  day, 
was  so  much  per  barrel  for  the  daily  production.  The  evi- 
dence of  the  plaintiff  and  his  witnesses  as  to  the  value  of  his 
leasehold  estate  was  visionary,  speculative  and  unsatisfactory. 
In  fact  the  evidence  of  the  plaintiff  and  one  of  his  principal 
witnesses  finally  agreed  with  the  defendant's  theory  that  the 
usual  method  of  fixing  the  market  value  of  a  producing  lease- 
hold upon  which  there  were  no  other  locations  for  drilling  was 
to  ascertain  the  daily  production,  and  that  this  was  worth 
from  three  hundred  and  fifty  to  six  hundred  dollars  per  barrel. 
Upon  this  theory,  which  was  strongly  supported  by  the  evi- 
dence, we  could  not  find  the  value  of  the  plaintiff's  leasehold 
in  the  condition  it  was,  to  be  more  than  $4,500. 

"  But  on  the  other  hand  we  regard  the  evidence  of  the  plaint- 
iff and  his  witnesses,  as  having  much  more  weight  than  those 
of  the  defendant  on  the  question  as  to  whether  the  wells  on  the 
mill-yard  injured  the  market  or  salable  value  of  the  plaintiff's 
leasehold  estate.    The  positive  testimony  of  the  defendant's  wit- 
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nesses  that  the  sinking  and  operating  of  three  oil  wells  on  the 
mill-yard  by  the  defendant's  lessees  in  the  spring  of  1886,  did 
not  lessen  the  market  value  of  the  plaintiff's  leasehold,  is,  to 
me,  astonishing  testimony.  I  have  resided  in  the  oil  regions 
since  the  Drake  well  was  drilled,  and  my  observation  and  ex- 
perience is  such  that,  in  my  judgment,  the  evidence  of  two 
intelligent  witnesses  that  the  wells  on  the  mill-yard  did  reduce 
the  market  value  of  the  plaintiff's  leasehold  about  one  fourth, 
far  outweighs  the  testimony  of  many  witnesses  to  the  contrary. 

^^  I  therefore  reach  the  conclusion  that  plaintiff's  leasehold 
was  damaged  equal  to  one  fourth  of  its  value  by  the  operations 
of  the  defendant's  lessees." 

Plaintiff's  points  were  as  follows,  inter  alia : 

*'l.  The  plaintiff  holding  the  demised  premises  under  the 
Pratt  lease,  according  to  the  terms  of  that  grant,  had  a  lease- 
hold estate  in  the  entire  demised  premises  with  exclusive  rights 
therein,  as  against  the  lessoi-s  and  their  assigns,  as  well  as 
against  strangers,  of  mining  for  and  carrying  away  oil,  gas,  or 
other  mineral,  mined  or  drawn  from  within  and  underneath  the 
premises  so  demised ;  and  if  the  defendant  against  the  will  of 
the  plaintiff  put  his  lessees  into  possession  of  the  mill-yard  for 
the  purpose  of  mining  for  and  taking  out  oil  or  other  mineral 
underneath  the  surface  and  within  the  boundaries  of  the  prem- 
ises so  demised  to  plaintiff,  he  became  liable  therefor  to  the 
plaintiff  in  this  action  of  trespass.  An9wer:  We  refuse  to 
affiim  this  point,  and  thereby  say  that  the  defendant  became 
liable  to  the  plaintiff  for  the  value  of  all  the  oil  taken  out  of 
the  wells  on  the  mill-yard.  But  the  defendant  is  liable  in  this 
action  for  the  damages  caused  to  the  plaintiff's  leasehold 
estate  under  the  rule  laid  down  by  the  Supreme  Court  in 
the  opinion  of  Oct.  26, 1891.  [1] 

"  2.  The  plaintiff  owning  a  leasehold  estate  in  the  oil,  gfas 
and  other  mineral,  within  and  underneath  the  boundaries  of 
his  demise,  and  having  drilled  seven  wells  into  the  oil-bearing 
sand-rock  and  connected  it  by  means  of  pipes  with  his  tanks, 
had  thereby  such  possession  of  his  mineral  estate  as  justifies 
this  action  of  trespass  against  the  defendant  for  causing  his 
lessees  in  possession  of  the  surface  of  the  mill-yard  to  drill  wells 
into  the  oil-bearing  sand-rock.  Answer :  Without  committing 
ourselves  to  all  that  this  point  contains,  we  so  far  aflBrm  it  as 
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to  say  the  plaintiff  may  recover  in  this  action  such  damages  as 
are  indicated  in  the  answer  to  his  first  point.  [2] 

^^  8.  The  plaintiff  is  entitled  to  recover  in  this  case  such  a 
sum  as  is  equivalent  to  the  market  value  of  the  oil  taken  out 
of  the  demised  premises  of  the  plaintiff  up  to  the  time  suit  was 
brought,  with  interest  on  such  sum,  from  the  time  the  oil  was 
taken,  to  this  date.    Answer :  Refused.  [3] 

"4.  If  the  foregoing  proposition  is  not  affirmed,  then  the 
court  is  requested  to  find  for  the  plaintiff  as  damages,  the  value 
of  the  oil  which  the  evidence  shows  was  diverted  from  the 
plaintiff's  wells  up  to  the  time  of  suit  brought  by  the  drilling 
of  the  wells  in  the  mill-yard  and  such  other  damages  for  divert- 
ing gas  from  plaintiff's  wells.  .  .  .  Answer :  Refused.  [4] 

"  6.  If  the  court  should  not  affirm  either  of  the  two  foregoing 
propositions,  then  the  court  is  requested  to  say  that  the  plaint- 
iff is  entitled  to  recover  the  damage  and  injury  suffered  to  his 
leasehold  estate  for  the  entire  balance  of  the  term  by  the  drill- 
ing of  the  weUs  in  the  mill-yard ;  and  in  estimating  the  amount 
it  is  proper  to  take  into  consideration  the  probable  amount  of 
oil  drained  or  diverted  from  plaintifiPs  wells  and  the  diversion 
of  the  gas  by  the  mill-yard  wells,  and  also  the  injuiy  to  the 
salable  qualities  of  plaintiff's  leasehold  by  the  continuance  of 
the  three  mill-yard  wells  thereon  during  his  term.  Answer : 
Refused.  [6] 

^  "  6.  It  having  been  found  as  a  fact  from  the  undisputed  evi- 
dence that  there  has  been,  up  to  the  time  suit  was  brought, 
1^,000  worth  of  oil  taken  out  by  the  defendant,  and  it  being 
also  in  evidence  by  the  varioi^  witnesses  that  from  one  third  to 
three  fourths  of  the  oil  taken  out  was  diverted  from  the  plaint- 
iff's wells,  if  the  plaintiff  w^  entitled  to  recover,  it  then  be- 
came the  duty  of  the  court,  acting  without  a  jury,  either  to 
have  awarded  the  whole  amount  of  oil  as  damages  or  to  have 
determined  from  the  various  statements  where  the  preponder- 
ance lay  and  to  have  assessed  the  damages  accordingly.  An- 
swer: Refused."  [6] 

Plaintiff  excepted  to  the  answei"8  to  the  points,  which  excep- 
tions the  couit  overruled  and  entered  final  judgment  as  indi- 
cated above,  whereupon  plaintiff  appealed. 

Errors  assigned^  inter  alia^  were  (1-6)  ovenniling  exceptions 
to  answei-s  to  points,  quoting  points  and  answers,  and  (8,  IS- 
IS, 17),  rulings  on  evidence,  quoting  bills  of  exception. 
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Samuel  T.  NeiU^  for  appellant,  on  the  measure  of  damages, 
relied  chiefly  upon  Westmoreland  Nat  Gas  Co.  v.  De  Witt, 
180  Pa-  286;  Allison's  Ap.,  77  Pa.  221 ;  Gowan  v.  Christie,  6 
Moak's  H.  of  L.  114. 

Wm.  E.  Rice^  of  Hinckley  ^  Bice^  and  L.  Bosemweig^  with 
them  Geo.  A.  Allen^  for  appellees,  cited :  DuflBeld  v.  Hue,  129 
Pa.  94 ;  186  Pa.  602 ;  Duffield  v.  Rosenzweig,  144  Pa  520  ; 
Union  Petroleum  Co.  v.  Bliven  Petroleum  Co.,  72  Pa.  178. 

Pbb  Cubiam,  July  18, 1892. 

While  this  case  is  by  no  means  free  from  difficulty,  the 
learned  judge  below  appears  to  have  closely  followed  our  rul- 
ings, when  the  case  was  here  upon  a  former  appeal.  See  144 
Pa.  520.  We  see  no  sufficient  reason  to  modify  our  views  as 
then  expressed  by  our  late  Brother  Clark. 

Judgment  affirmed. 


State  Reporter's  Case. 

state  reporter— Functue  qffieio — Unreported  casee—Act  qf  1878. 

The  decisions  of  the  Supreme  Court  left  unreported  at  the  end  of  the 
term  of  an  outgoing  reporter  must  be  reported  by  his  successor,  as  the 
outgoing  reporter  isjkmcius  officio. 

Section  6  of  the  Act  of  June  12,  1878,  P.  L.  201,  which  provides  that  the 
salary  of  the  reporter  for  the  last  quarter  shall  not  be  paid  until  tlie  decis- 
ions of  that  year  shall  have  been  reported,  does  not  apply  to  a  reporter 
whose  term  of  office  has  expired.  Its  effect  is  to  prod  the  incumbent  and 
keep  him  up  to  his  work. 

Removal  for  delay  in  reporting — Implied  repeal— Aete,  1887,  1889. 

Section  2  of  the  Act  of  May  19,  1887,  P.  L.  127,  requiring  all  reports 
to  be  placed  in  the  hands  of  the  publishers  within  twenty  days  after  the 
decisions  have  been  handed  down,  under  penalty  of  removal  from  offioe, 
is  repealed  by  implication  by  the  Act  of  March  28,  1889,  P.  L.  22,  requir- 
ing all  cases  to  be  reported,  the  former  act  being  inconsistent  with  the 
latter,  as  it  cannot  be  assumed  that  the  legislature  intended  to  impose 
duties  upon  the  reporter  impossible  to  be  performed. 

Salary  for  Uut  quarter  cf  term, 

A  reporter  who  has  faithfully  performed  his  duty  and  kept  up  with  the 
business  of  the  court  as  far  as  practicable  is  entitled  to  his  last  quarterns 
salary,  notwithstanding  there  are  a  large  number  of  arrears  of  unreported 
cases. 

Submitted  on  paper  books  July  13, 1892.    Agreement  for 
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submission.    Before  Paxson,  C.  J.,  Sterrett,  Greek,  Wil- 
liams, McCoLLUM,  MrroHELL  and  Heydrige:,  JJ. 

The  agreement  for  submission  was  as  follows : 

^^  The  subscribers  agree  that  at  the  meeting  of  the  Justices 
of  the  Supreme  Court  in  the  consultation  room  at  Philadelphia, 
on  July  18, 1892,  they  will  submit  to  the  judgment  of  a  major- 
ity of  such  of  the  Justices  as  may  hear  them  the  following 
questions : 

*^1.  Under  the  acts  of  assembly  relating  to  the  office  of 
state  reporter,  as  at  present  existing,  is  it  the  legal  obligation  or 
duty  of  Boyd  Crumrine  to  prepare  the  repoii»  of  all  the  unre- 
ported cases  decided  on  and  prior  to  May  23,  1892,  or  does 
such  duty  rest  upon  James  Monaghan,  his  successor? 

^^  2.  If  the  said  Justices  shall  decide  that  it  is  not  the  legal 
obligation  or  duty  of  said  Crumrine  to  prepare  the  reports  of 
all  said  unreported  cases,  then,  in  view  of  the  manner  in  which 
he  has  discharged  his  duties  during  his  term,  they  shall  decide 
what  part  or  portion  thereof,  if  any,  should  be  reported  by  said 
Boyd  Crumrine. 

'^  3.  If  said  Justices  shall  decide  that  said  Crumrine  should 
report  all  said  unreported  cases  or  any  portion  thereof,  then 
they  shall  also  decide  what  proportion,  if  any,  of  the  sum  of 
$6,000,  appropriated  under  the  provisions  of  the  Act  of  March 
28, 1889,  P.  L.  22,  for  the  last  of  the  two  years  commencing 
June  1, 1891,  and  ending  June  1, 1893  (see  Act  of  June  9, 
1891,  P.  L.  265),  shall  be  paid  to  and  received  by  said  Crum- 
rine for  the  reporting  directed  to  be  done  by  him  under  this 
decision.  In  this  connection  it  is  agreed  that  in  settlements 
made  by  said  Crumrine  with  the  auditor-general  up  to  Feb. 
28, 1892,  he  had  received  $2,074.17  of  said  sum,  and  that  on 
June  1, 1892,  there  remained  about  $925.88  which  he  claims 
he  is  entitled  to  draw  from  the  state  treasury  on  account  of 
the  allowance  under  said  act  for  work  done  prior  to  June  1, 
1892. 

^^  4.  The  following  facts  are  agreed  upon,  to  be  considered 
by  the  said  Justices : — 

"  (a)  The  cases  decided  on  and  after  Jan.  4, 1892.  (observ- 
ing that  frequently  several  of  them  were  argued  together  and 
will  be  reported  together  as  one  report),  were  in  number,  as 
follows : — 
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January  4, 1892,  ....        149  cases. 

January  6-31, 1892,         ....      61  cases. 

February,  1892, 86  cases. 

March,  1892, 122  cases. 

April,  1892, 78  cases. 

May,  1892, 92  cases. 

"(6)  Of  the  foregoing  cases,  all  those  decided  on  Jan.  4, 
1892,  except  four,  have  been  reported  by  said  Crumrine,  and 
in  addition  thereto  four  cases,  at  least,  decided*  since  that  date. 
And  it  is  estimated  that  it  will  require  three  volumes,  and  per- 
haps a  part  of  a  fourth,  to  report  said  unreported  cases. 

"  (o)  The  work  of  said  Crumrine  for  the  year  ending  May  28, 
1892,  may  be  presented  as  follows  : 

VOLUMES  AS  PUBLISHED. 

138  Pa.  came  direct  from  publisher  May  26, 1891. 

139  Pa.  "  "  July  2, 1891. 

140  Pa.  "  "  Sept.  28, 1891. 

141  Pa.  «  "  Oct.  26, 1891. 

142  Pa.  "  ^*  Dec.  21, 1891. 

143  Pa.  "  "  Feb.  26, 1892. 

144  Pa.  "  "  AprU28,  1892. 

146  Pa.  "  "  June  14,  1892. 

REPORTS  PREPARED  WHOLLY  AFTER  MAY  23,  1891. 

140  Pa.  except  fifty-three  pages. 

141  Pa.  to  146  Pa.  complete. 

147  Pa.,  of  this,  estimated,  one  hundred  and  fifty  pages. 
"  (cf)  The  said  Crumrine  was  duly  qualified  as  state  reporter 

on  May  21,  1887.  James  Monaghan,  his  successor,  having 
been  appointed  state  reporter,  was  duly  qualified  as  such  on 
May  24, 1892. 

^^  6.  Th^  decision  of  the  said  questions  by  the  said  Justices 
shall  be  filed  with  an  original  copy  of  this  submission  in  the 
office  of  the  prothonotary  of  the  Supreme  Court  at  Philadel- 
phia, and  the  parties  hereto  will  submit  finally  to  said  decision." 

Boyd  Crumrine^  late  state  reporter,  p.  p. — The  office  of  state 
reporter  is  a  public  office :  Shelby  v.  Alcorn,  36  Miss.  273,  72 
Am.  Dec.  169,  note :  Mechem,  Pub.  Off.  §§  1,  16,  18,  20,  21 ; 
under  the  supervision  of  the  court :  Washington  v.  Sanders,  2 
Dev.  L.  843, 21  Am.  Dec.  336.     The  powei-s,  duties,  rights  and 
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objects  enter  into  the  subject  of  a  statute  creating  a  public 
oflBce:  Mechem,  Pub.  Off.  §602,  note.  He  cannot  delegate 
his  duties :  Mechem,  Pub.  Off.  §  567 ;  except  ministerial 
duties :  Ibid.,  §  568,  et  seq.  See,  also,  State  v.  Harrison,  113 
Ind.  663,  3  Am.  St.  667.  There  is  no  conti*act  relation :  Me- 
chem, Pub.  Off.  §§  3,  463,  465,  855 ;  U.  S.  v.  Hartwell,  6 
Wall.  385,  393 ;  Conner  v.  N.  Y.,  2  Sandf.  355 ;  Com.  v. 
Bacon,  6  S.  &  R.  322 ;  Com.  v.  Mann,  5  W.  &  S.  418 ;  Butler 
V.  Pa.,  10  How.  402;  Koontz  v.  Franklin  Co.,  76  Pa.  154; 
Barker  v.  Pittsburgh,  4  Pa.  51 ;  Cooley,  Const.  Lim.  384 ;  1 
Kent,  Com.  419,  note  1 ;  Davis  v.  State,  61  Am.  Dec.  881 ; 
Fitzsiramons  v.  Brooklyn,  102  N.  Y.  586,  55  Am.  Dec.  835; 
Steubenville  v.  Culp,  88  Ohio  St.  18,  48  Am.  Dec.  317 ;  Ho- 
boken  v.  Gear,  27  N.  J.  L.  265 ;  Locke  v.  Central  City,  4  CoL 
65,  34  Am.  R.  66.  His  rights  and  duties  cease  at  the  end  of 
his  term :  Mechem,  Pub.  Off.  §  896,  citing  Badger  v.  U.  S.,  93 
U.  S.  599;  People  v.  Tieman,  8  Abb.  Pr.  359,  30  Barb.  193; 
or  when  his  successor  is  qualified,  unless  extended  by  statute : 
Mechem,  Pub.  Off.  §  897 ;  and  his  authority  ends :  Mechem, 
Pub.  Off.  §  509 ;  except  where  an  executive  oflBcer,  as  a  sheriff, 
has  begun  a  duty  and  incurred  a  responsibility,  he  may  com- 
plete the  duty :  Mechem,  Pub.  Off.  §  510,  note.  An  incum- 
bent is  estopped  by  his  own  interpretation  :  Mechem,  Pub. 
Off.  §  394,  citing  Hench  v.  State,  72  Ind.  297. 

If  it  were  the  official  duty  of  the  late  reporter  to  report  the 
arrears,  then  it  could  be  enforced  by  mandamus.  But  manda- 
mus will  not  lie  against  one  whose  term  of  office  has  expired  : 
Mechem,  Pub.  Off.  §§  939,  940 ;  High,  Ex.  Rem.  §§  1,  37,  38, 
78-78 ;  Short,  Mandamus,  ^228 ;  Lamar  v.  Wilkins,  28  Ark. 
84 ;  Mason  v.  School  Dist.,  20  Vt.  487 ;  State  v.  Lynch,  8  Ohio 
St.  847 ;  State  v.  Beloit,  21  Wis.  280,  91  Am.  Dec.  474;  Rex 
V.  Archbishop  of  Canterbury,  8  East,  220.  As  to  who  is  an 
officer  see  Hamlin  v.  Kassafer,  15  Ore.  456,  8  Am.  St.  178. 

The  act  of  June  12,  1878,  §§  8,  6,  P.  L.  201,  amended  by 
Act  of  May  19,  1887,  P.  L.  127,  prescribes  the  duty  of  the 
incumbent.  The  retiring  reporter  should  no  more  continue  to 
report  than  a  i-etiring  Justice  to  prepare  opinions  argued  dur- 
ing his  term.  The  provision  holding  back  the  last  quarter's 
salary  until  the  decisions  for  that  year  have  been  reported, 
applies  only  to  cases  marked  to  be  reported  under  the  Act  of 
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1878.  It  was  intended  as  a  spur  on  the  incumbent  during  the 
whole  of  any  year.  The  decisions  of  "that  year"  would  in- 
clude all  arrears ;  for  it  would  be  an  evasion  of  the  law  for  a 
reporter  to  allow  himself  to  fall  behind  in  one  year,  take  three 
quarters  of  the  salary  and  skip  to  the  decisions  of  the  next  year 
and  by  a  strong  effort  to  do  the  whole  of  them  seek  to  secure 
the  salary  for  the  whole  year. 

The  allowance  provided  by  the  Act  of  1889  was  to  enable 
the  reporter  to  discharge  the  increased  duties  devolved  upon 
him  by  thAt  Act.  It  would  therefore  seem  that  if  he  is  to  do 
the  arrears  after  his  term  expires,  he  is  entitled  to  receive  a 
part  of  the  allowance  after  the  expiitttion  of  his  term,  as  a  di- 
rect appropriation  for  the  work  he  is  to  do.  Anything  else 
would  be  unjust. 

John  Q-.  Johnson^  J.  Frank  JS.  Hame  and  R.  J(>ne%  Monaghan 
for  James  Monaghan,  present  state  repoiter. — The  common 
law  rule  of  functus  officio  has  no  application  in  the  face  of  the 
statutoiy  provisions.  The  reporter  is  required  by  statute  to 
report  the  decisions.  What  decisions  ?  If  not  limited  to  the 
cases  decided  during  his  term,  where  shall  the  line  be  drawn, 
how  shall  it  be  drawn  and  who  shall  draw  it?  His  bond  is 
given  to  cover  such  case.  As  mandamus  would  probably  not 
lie  the  only  remedy  is  on  the  bond.  The  provision  of  §  6  of 
the  Act  of  1878,  requiring  his  last  quarter's  salaiy  to  be  with- 
held until  all  the  cases  for  the  year  have  been  reported  shows 
that  those  cases  must  be  reported  by  the  then  incumbent.  If 
this  is  merely  a  spur  and  the  reporter  declines  to  be  spurred, 
the  provision  has  no  effect,  except  under  our  construction.  By 
the  Act  of  May  19, 1887,  P.  L.  127,  if  he  is  back  twenty  days 
with  one  volume  he  is  required  to  be  dismissed.  The  law  can- 
not be  that  his  successor,  without  extra  pay,  without  default 
and  with  his  own  duties  to  perform,  shall  be  loaded  down  with 
the  work  which  the  law  requires  another  to  do  and  so  hindei-ed 
as  to  make  compliance  with  the  law  impossible  on  his  part.  If 
such  is  the  rule,  it  offers  a  premium  to  a  retiring  official  to  be 
as  far  in  default  as  possible.  At  best  the  amount  of  work  left 
at  the  end  of  the  term  would  be  as  varied  as  the  incumbents  of 
the  office,  or  the  quality  of  their  help.  If  a  reporter  were  re- 
moved for  failure  to  report  promptly,  could  he  draw  his  salary 
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and  refuse  to  complete  the  work  without  liability  on  his  bond? 
The  same  rule  should  apply  where  from  any  cause  he  has  be- 
come in  arrears.  Our  construction  has  been  adopted  by  prior 
reporters  and  is  the  only  construction  that  will  harmonize  the 
statutes  and  establish  a  certain  and  uniform  rule. 

The  salary  and  allowance  should  be  distributed  to  the  work 
of  the  year.  The  allowance  for  clerk  hire  and  assistance  was 
for  that  particular  work:  Acts  of  March  28,  1889,  §  2,  P.  L. 
22 ;  June  9, 1891,  P.  L.  265 ;  otherwise  one  must  do  the  work 
and  another  get  the  pay. 

Opiniok  by  Mb.  Chief  Justice  Paxson,  July  16, 1892. 

On  May  24, 1892,  James  Monaghan,  Esq.,  was  duly  qual- 
ified as  reporter  of  the  decisions  of  the  Supreme  Court,  vice 
Boyd  Crumrine,  Esq.,  whose  term  of  office  had  expired  on 
May  21st  of  the  same»month.  At  the  time  Mr.  Monaghan  was 
qualified  there  were  over  three  hundred  cases  which  had  been 
decided  during  his  predecessor's  term  of  office,  and  not  yet  re- 
ported. A  dispute  having  arisen  between  Mr.  Crumrine  and 
Mr.  Monaghan  as  to  who  should  report  these  cases,  they  have 
mutually  agreed  to  submit  the  matter  to  the  judgment  of  the 
justices  of  this  court,  or  a  majority  of  them.  In  view  of  the 
fact  that  a  delay  in  the  publication  of  the  State  Reports  would 
be  of  serious  inconvenience  to  the  profession,  we  have  consider- 
ed the  question  as  presented  in  the  ^^  agreement  of  submission." 

So  far  as  we  are  aware,  this  is  the  fiist  time  any  difficulty 
has  arisen.  Under  the  system  as  it  existed  prior  to  the  Act  of 
June  12,  1878,  the  reporter  was  not  a  salaried  officer.  His 
compensation  was  the  profit  arising  upon  the  sales  of  his  re- 
ports, for  which  he  was  given  the  copyright,  as  well  as  a  fee  of 
fifty  cents  to  be  taxed  as  a  part  of  the  costs  in  each  case. 
Under  this  system  it  was  the  practice  of  each  reporter  to  report 
all  of  the  cases  which  had  been  decided  and  marked  ^^  to  be 
reported"  during  his  term.  He  claimed  the  right  to  report 
all  ^uch  cases,  inasmuch  as  his  compensation  depended  upon 
the  sales  of  the  reports.  As  no  question  ever  arose  as  to  the 
correctness  of  this  practice,  we  are  not  called  upon  to  express 
an  opinion  in  regard  to  it.  We  refer  to  it  only  as  a  matter  of 
history. 

The  system  of  reporting  as  it  had  existed  under  the  Act  of 
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April  11, 1845,  P.  L.  874,  and  its  supplements,  was  changed 
by  the  Act  of  June  12, 1878,  P.  L.  201,  and  its  supplements 
of  May  19, 1887,  P.  L.  127,  and  of  March  28, 1889,  P.  L.  22. 

The  Act  of  1878  makes  the  reporter  a  salaried  officer,  defines 
his  duties,  and  fixes  his  compensation.  He  is  appointed  by  the 
governor  for  a  term  of  five  years,  and  may  be  removed  by  him 
at  any  time  for  *'*'  incompetency,  or  a  failure  to  discharge  his 
official  duties,"  on  the  address  of  the  judges  of  this  court. 
The  sixth  section  of  the  said  act  is  as  follows :  "  The  reporter 
shall  receive  for  his  services  under  this  act  a  salary  of  tliree 
thousand  dollars  for  each  year,  payable  out  of  the  state  treas- 
ury, in  quarterly  instalments,  the  last  quarter  not  to  be  paid, 
however,  until  the  decisions  for  that  year  shall  have  been  re- 
ported and  prepared  for  publication."  Under  this  act  the 
reporter  had  no  pecuniary  interest  in  the  reports;  was  prohib- 
ited from  obtaining  any  copyright  thereof,  and  from  receiving 
any  other  compensation  whatever.  The  second  section  of  said 
act,  as  amended  by  the  Act  of  May  19, 1887,  provides,  inter 
aliay  that  the  ^^  failure  of  the  said  reporter  to  report,  prepare 
for  publication  and  place  in  the  hands  of  the  publishers,  the 
decisions  of  said  court,  marked  or  designated  to  be  reported,  for 
a  period  of  twenty  days  after  a  sufficient  number  of  such  decis- 
ions have  been  delivered  to  him  to  make  a  printed  volume 
such  as  required  by  this  act,  shall  be  deemed  a  failure  to  dis- 
charge his  official  duties  within  the  meaning  of  this  act;  and 
it  shall  be  the  duty  of  the  governor,  upon  the  complaint  of  any 
one  showing  such  delay  in  the  performance  of  his  duties,  to 
remove  said  repoi-ter,  and  fill  the  vacancy  by  appointment  as 
hereinbefore  provided ;  and  the  certificate  of  the  several  pro- 
thonotaries  of  said  court,  stating  the  number  of  unreported 
cases  in  the  hands  of  said  reporter,  shall  be  deemed  sufficient 
evidence  of  the  unreported  cases  in  the  hands  of  said  reporter 
to  require  the  governor  to  act  on  such  removal ;  and  the  said 
prothonotaries,  and  each  of  them,  are  hereby  required  to  fur- 
nish a  list  stating  the  number  of  cases  placed  in  his  hands,  and 
the  number  of  pages  of  manuscript  covered  by  said  cases,  upon 
the  application  of  any  attorney  of  said  court,  upon  paying  the 
legal  fees  therefor." 

Up  to  this  time  only  such  cases  were  reported  as  were  mark- 
ed **  to  be  reported  "  by  the  justices  of  the  court.    The  Act  of 
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March  28,  1889,  made  a  radical  change  in  this  respect.  It 
required  all  of  the  cases  to  be  reported,  making  a  distinc- 
tion, however,  in  the  manner  of  the  report  between  cases 
marked  "to  be  repoi-ted"  and  those  which  were  not  so 
marked.  For  this  additional  labor  the  reporter  was  allowed 
an  additional  compensation  of  $3,000  per  year  for  "  stationery, 
clerk  hire  and  assistance.*'  The  third  section  repeals  "  all  acts 
and  parts  of  acts  inconsistent  herewith.'*  It  is  almost  needless 
to  say  that  this  change  increased  the  laboiB  of  the  reporter. 
Instead  of  one  or  two  volumes  of  reports  per  year,  we  now 
have  seven  or  eight.  It  moreover  rendered  it  impossible  to 
comply  with  some  of  the  provisions  of  the  previous  acts.  As 
an  illustration,  we  may  refer  to  the  one  requiring  all  reports  to 
be  placed  in  the  hands  of  the  publisher  within  twenty  days  after 
the  decisions  have  been  handed  down,  under  penalty  of  re- 
moval from  ofBce.  When  but  a  few  of  our  decisions  were 
reported — only  those  ordered  to  be  so  by  the  court — the  legis- 
lature may  have  supposed  that  a  report  of  them  within  twenty 
days  was  possible.  It  was  never  so  in  fact.  But  when  the 
legislature  ordered  all  cases  to  be  reported,  the  physical  impos- 
sibility of  doing  so  within  the  time  limited  by  the  second  sec- 
tion of  the  Act  of  1878,  as  amended,  is  so  apparent  that  we 
must  assume  they  intended  that  portion  of  the  said  section  to 
be  repealed  by  the  Act  of  1889.  It  sometimes  happens  that 
enough  decisions  are  handed  down  in  one  day  to  make  three 
volumes  of  reports.  It  is  absurd  to  suppose  that  these  can  be 
reported  in  twenty  days.  As  we  cannot  assume  the  legislature 
intended  to  impose  duties  upon  the  reporter  impossible  to  be 
performed,  we  must  hold  this  provision  to  be  repealed  for  the 
reason  that  it  is  "  inconsistent "  witli  the  Act  of  1889. 

We  come  now  to  the  question,  who  is  to  report  the  cases 
left  unreported  when  Mr.  Crumrine's  term  of  oflBce  expired 
and  Mr.  Monaghan's  commenced?  We  might  answer  this  ques- 
tion briefly  by  saying,  the  state  reporter,  Mr.  Crurarine,  is  no 
longer  reporter.  His  term  has  expired,  and  he  is  functus  officio. 
He  can  do  no  official  act.  Mr.  Monaghan  fills  the  office,  and 
is  in  the  enjoyment  of  its  fees  and  emoluments.  He  is  charged 
with  the  performance  of  all  its  duties.  Moreover,  if  it  were 
an  object  for  him  to  report  the  cases  in  question,  he  would 
have  no  difficulty  in  preventing  Mr.  Crumrine  from  interfering 
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with  him.  That  it  is  a  burden  instead  of  a  benefit  does  not 
alter  the  law  of  the  case.  We  are  not  aware  of  any  law  which 
compels  Mr.  Crumi'ine  to  continue  reporting  after  his  term  of 
office  has  expired.  It  is  true,  our  attention  has  been  called  to 
the  sixth  section  of  the  Act  of  June  12, 1878,  before  quoted, 
which  provides  that  the  salary  of  the  reporter  for  the  last  quar- 
ter shall  not  be  paid  ^^  until  the  decisions  of  that  year  shall 
have  been  reported  and  prepared  for  publication."  We  regard 
this  section,  however,  as  being  only  intended  to  apply  to  the 
reporter  who  is  in  office,  and  not  to  a  reporter  whose  term  of 
office  has  expired.  Its  effect  is  to  prod  the  incumbent  and 
keep  him  up  to  his  work.  It  would  be  stmining  the  law  to 
apply  it  to  a  reporter  who  has  gone  out  of  office,  and  who  is  in 
no  default.  The  fact  that  Mr.  Crumrine  has  left  a  number  of 
unreported  cases  is  not  to  the  purpose.  This  was  unavoidable, 
and  will  necessarily  occur  with  his  successor.  Without  more, 
it  does  not  show  neglect  of  duty.  Mr.  Crumrine  has  been 
commendably  prompt  during  his  entire  term  of  office,  and  if 
his  successor  shall  prove  equally  so  we  shall  be  well  satisfied 
in  this  respect. 

Having  faithfully  performed  his  duty,  and  kept  up  with  the 
business  of  the  court  as  far  as  practicable,  we  think  he  is  en- 
titled to  the  last  quarter's  salary,  and  that  the  Act  of  1878 
does  not  and  was  not  intended  to  interfere  with  it. 

This  view  works  no  injustice  to  either  pai*ty.  But  for  the 
unusual  meeting  of  the  court  on  the  13th  of  July,  Mr.  Mona- 
ghan  would  have  had  no  duties  to  perform  until  the  commence- 
ment of  the  October  term  in  Pittsburgh.  In  the  mean  time, 
he  would  draw  the  salary  and  allowance  for  clerk  hire,  while 
Mr.  Crumrine,  if  compelled  to  report  the  cases  in  question, 
would  be  doing  so,  not  only  without  compensation,  but  at  his 
own  expense  for  the  needed  assistance.  The  chances  are  that 
Mr.  Monaghan  will  leave  his  successor  quite  as  much  work  as 
Mr.  CiTimrine  has  left  him.  In  this  way  matters  will  be  fairly 
equalized. 

It  has  been  suggested  that  this  view  makes  it  an  object  for 
the  reporter  to  neglect  his  duties,  and  thus  throw  an  undue 
burden  upon  his  successor.  We  will  take  care  of  that.  The 
act  of  assembly  authorizes  his  removal  by  the  governor  for 
neglect  of  duty  upon  the  address  of  the  justices  of  this  court 
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The  reporter  is  an  oflBcer  of  this  court,  and  to  some  extent 
under  our  control.  We  are  quite  sure  the  incumbent  will  not 
need  prodding.     If  he  does,  we  know  how  to  do  it. 

Our  conclusion  is  that  it  is  the  duty  of  Mr.  Monaghan,  the 
present  reporter,  to  report  all  the  cases  left  unreported  by  Mr. 
Crumrine.  The  latter  will,  of  course,  complete  any  unfinished 
volume  he  may  have  on  hand.  We  are  further  of  opinion  that 
he  is  entitled  to  draw  his  salary  for  the  last  quarter. 

The  prothonotary  is  directed  to  file  this  opinion  with  the 
original  copy  of  the  submission,  and  furnish  each  of  the  par- 
ties with  a  copy  thereof. 


Kent  Iron  &  Hardware  Co.  v.  Norbeck  &  Miley,  Ap- 
pellants. 

Mamtfacture  and  sale— Delivery — Cor^flicting  evidence — Charge. 

Where,  in  an  action  of  replevin,  the  testimony  was  conflicting  as  to 
when  title  to  property  manufactured  on  order  was  to  pass,  the  coart  prop- 
erly left  the  question  to  the  jury. 

Assignments  of  error— Exclusion  cf  evidence — Practice, 
An  assignment  of  error  which  specifies  that  the  court  erred  in  disallow- 
ing defendant's  question,  quoting  the  question  but  not  the  bill  of  exception, 
is  not  in  compliance  with  the  rule  of  court. 

Argued  May  20,  1892.  Appeal,  No.  447,  Jan.  T.,  1892,  by 
defendants,  from  judgment  of  C.  P.  Lancaster  Co.,  Jan.  T., 
1889,  No.  67,  on  verdict  for  plaintiffs.  Before  Paxson,  C.  J., 
Stebrbtt,  McCollum,  Mitchell  and  Hbydbick,  J  J. 

Replevin  for  four  buggies.  Norbeck,  one  of  the  defendants, 
claimed  the  property,  gave  bond,  retained  the  property,  and, 
after  narr  filed,  pleaded  non  cepit  and  property.  There  was  no 
denial  of  the  partnership,  as  required  by  rule  of  court,  where 
defence  is  sought  to  be  made  on  that  ground. 

The  evidence  on  the  trial  before  Livingston,  P.  J.,  was  to 
the  following  effect :  Defendants  being  indebted  to  plaintiffs 
agreed  to  build  four  buggies  in  payment  of  the  debt.  Before 
they  were  delivered  they  were  sold  by  Norbeck  to  a  third  party. 
The  evidence  was  conflicting  as  to  whether  they  were  finished, 
and  as  to  when  title  was  to  pass.    Miley  denied  partnership. 
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The  court  charged,  inter  alia : 

"  If  from  all  the  evidence  you  find  that  these  buggies  were 
to  be  the  property  of  plaintiff  as  soon  as  finished,  as  plaintiff 
says  they  were,  and  you  also  find  that  they  were  fully  finished, 
covered  up  for  shipment,  and  set  apart  from  among  the  other 
buggies  in  the  shop  for  j^intiff,  your  verdict  should  be  for 
plaintiff  for  their  value  with  interest  from  the  time  they  should 
have  been  delivered,  for  actual  delivery  of  personal  property  is 
not  alwavs  necessary  to  the  vesting  of  title,  it  is  only  evidence 
of  it."  [4] 

Defendants*  points,  refused,  were : 

**  3.  There  being  no  evidence  of  any  right  to  recover  against 
Jacob  Miley  in  this  suit,  the  verdict  must  be  in  favor  of  de- 
fendants. [1] 

"4.  Under  the  law  and  evidence  in  this  case  the  verdict 
must  be  in  favor  of  the  defendants."  [2] 

JErrors  assigned  were  (1,  2,  4)  instructions,  quoting  points 
and  charge ;  and  (8)  "  the  court  eiTed  in  disallowing  defend- 
ants' question  to  E.  B.  Moore,  president  and  agent  of  the 
Kent  Iron  &  Hardware  Co.,  the  plaintiff  (Appendix,  page  2). 
^  Q.  You  knew  before  making  this  contract  that  the  firm  of 
Norbeck  &  Miley  had  been  dissolved.*  ** 

W.  H.  Roland^  J,  Hay  Brown  with  him,  for  appellant;  B.  F. 
DaviSy  for  appellee,  not  heard. 

Feb  Ctjbiam,  July  13, 1892. 

The  defendant's  third  and  fourth  points  prayed  for  a  binding 
instruction  in  their  favor.  This  was  properly  refused,  and  such 
refusal  forms  the  subject  of  the  first  and  second  specifications. 
The  third  is  not  properly  assigned,  and  will  not  be  considered. 
The  remaining  specification  alleges  error  in  the  charge  of  the 
court.  We  think  that  portion  of  it  embraced  within  the  speci- 
fication, is  free  from  criticism.  It  left  the  jury  to  find  whether 
the  buggies  in  question  were  the  property  of  the  plaintiff. 
This  was  the  only  material  fact  in  the  case,  and,  as  it  was  pro- 
perly submitted,  the  judgment  must  be 

A£Brraed. 
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Smith  V.  W.  U.  Telegraph  Co.,  AppeUant- 

Telegraph  company—Delay  in  delivering  money — Damages. 

While,  in  an  action  for  the  breach  of  a  contract  to  pay  money  for  a 
special  object  which  was  known  to  the  party  agreeing  to  make  the  pay- 
ment, damages  directly  and  naturally  resulting  from  the  breach,  and 
therefore  supposed  to  have  been  in  contemplation  of  the  parties,  may  be 
recovered  in  addition  to  interest,  yet  such  damages  must  be  shown  by  the 
evidence. 

In  a  case  of  unintentional  delay  in  the  delivery  of  money  by  a  tele- 
graph company  whereby  plaintiff's  note  was  protested,  there  can  be  no 
recovery  for  a  mere  loss  of  credit  by  reason  of  the  protest,  without  show- 
ing pecuniary  loss  as  a  consequence  of  the  protest.  The  rule  in  the  case 
of  refusal  of  a  bank  to  pay  a  customer's  check  where  his  deposit  is  suf- 
ficient to  meet  it,  does  not  apply. 

Argued  April  5, 1892.  Appeal,  No.  241,  Jan.  T.,  1892,  by 
defendant,  from  judgojent  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1888,  No.  604,  on  verdict  for  plaintifiE,  Thomas  C.  Smith. 
Before  Paxson,  C.  J.,  Stbrrett,  Williams,  MgCollttm, 
and  Hbydbigk,  J  J. 

Trespass  for  failure  to  deliver  money  promptly. 

The  material  facts  appear  by  the  opinion  of  the  Supreme 
Court.  Plaintiff  testified  that  he  told  the  clerk,  who  took  the 
message  between  ten  and  eleven  o'clock  on  Sept.  17,  in  New 
York,  that  he  wanted  to  send  on  $100  to  the  Phila.  Nat.  Bank 
to  meet  a  note.  The  clerk  said :  ^'  At  the  outside  it  shouldn't 
take  more  than  an  hour  to  be  delivered  from  the  time  of  send- 
ing.''    There  was  no  proof  of  special  damages. 

Defendant's  point,  refused,  was  as  follows : 

"2.  Under  all  the  evidence  in  this  case,  even  if  the  jury 
find  the  defendant  was  guilty  of  negligence,  the  verdict  should 
not  exceed  the  amount  of  the  charges  paid  by  plaintiff,  to- 
gether with  interest  upon  the  sum  of  $100  until  it  was  actually 
paid."  [1] 

The  court  charged  as  follows,  by  Biddlb,  J. : 

^^  And  it  is  for  the  injury  to  his  credit,  caused  by  this  note 

having  been  protested  on  Saturday  and  paid  on   Monday, 

which  he  considers  he  is  entitled  to  receive   something  for; 

and  that  is  the  question  for  you  to  decide.     If  you  think  his 

Vol.  cii— 86 
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credit  was  injured  that  way,  he  is  entitled  to  a  verdict  at  your 
hands  for  whatever  damages  you  think  he  sustained."  [2] 

Errors  assiffned  were  (1,  2)  instructions,  quoting  point  and 
oharge. 

Silas  W.  PeUit,  with  him  John  B.  Bead  and  if.  B.  Gill,  for 
Appellant. — Exemplary  damages  arise  where  there  is  willful- 
ness or  maliciousness  or  wanton  negligence :  Nagle  v.  MuUi- 
son,  84  Pa.  48 ;  Phila.  Traction  Co.  v.  Orbann,  119  Pa.  87. 

Measure  of  damages  for  failure  to  pay  money  is  amount  of 
money  with  interest  agreed  upon  :  Guy  v.  Franklin,  6  Cal.  4, 
16  ;  Loudon  v.  Taxing  Dist.,  104  U.  S.  771 ;  N.  O.  Ins.  Co.  v. 
Piaggio,  88  U.  S.  878 ;  Chicago  v.  Tebbetts,  104  U.  S.  120 ; 
Thayer  v.  Hedges,  28  Ind.  141;  Wood  v.  BuUens,  6  Allen, 
516 ;  Richards  v.  Citizens'  Nat.  Gas  Co.,  180  Pa.  87 ;  Eckel 
v.  Murphy,  15  Pa.  488.  That  a  dififerent  rule  applies  to  a 
bank  is  on  the  ground  of  public  policy :  Patterson  v.  Bank, 
180  Pa.  419.    No  such  reason  exists  in  this  case. 

While  a  refusal  to  perform  might  justify,  yet  the  failure  of 
an  honest  attempt  to  perform  ought  not  to  require,  the  impo- 
sition of  damages  where  none  exist. 

In  ordinary  cases  the  plaintiff  cannot  recover  for  a  mere 
loss  of  credit,  unless  immediately  connected  with  some  tangi- 
ble pecuniary  loss  of  which  it  is  the  cause :  Eckel  v.  Murphy, 
15  Pa.  488. 

Only  the  damages  directly  caused  by  the  delay  of  a  tele- 
graph company  can  be  recovered ;  there  must  be  proof  of  ac- 
tual loss :  W.  U.  Tel.  Co.  v.  Hall,  124  U.  S.  444. 

N.  Dvhois  Miller,  with  him  John  Sparhawk,  Jr.,  and  Biddle 
^  Ward,  for  appellee. — Where  a  telegraph  company  is  charged 
with  knowledge  of  the  purpose  of  the  sender,  it  becomes  liable 
for  all  damages  reasonably  following  from  its  failure  to  per- 
form. And  the  jury  may  give  substantial  damages:  Man- 
chester &  Oldham  Bank,  Ltd.,  v.  Cook  &  Co.,  49  L.  T.,  N.  S. 
674;  Hey  v.  Wyche,  2  G.  &  D.  569 ;  Renihan  v.  Wright,  125 
Ind.  636. 

Protesting  note  by  bank  where  there  is  money  on  deposit  is 
itself  an  injury  for  which  damages  may  be  recovered :  Mar- 
tetti  V.  WilUams,  1  B.  &  A.  415 ;  Rolin  v.  Steward,  14  C.  B. 
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595;  BirchaU  v.  Bk.,  15  W.  N.  174;  Patterson  v.  Bank,  180 
Pa.  419. 

Loudon  V.  Taxing  District,  104  U.  S.  771,  does  not  apply  to 
a  case  where  the  undertaking  is  to  pay  money  for  a  specific 
purpose. 

Opinion  by  Mb.  Justice  McCollum,  October  8, 1892. 

On  Saturday  the  17th  of  September,  1887,  the  appellant  re- 
ceived from  the  appellee  at  its  office  in  N^  York  one  hundred 
dollars  to  be  paid  to  the  Philadelphia  National  Bank  and  one 
dollar  and  forty  cents  for  its  services  in  making  the  transfer. 
It  appears  from  the  evidence  produced  on  the  trial  that  the 
Philadelphia  Bank  held  the  appellee's  note  for  $87.26  which 
was  payable  on  that  day,  and  that  his  object  in  arranging  the 
transfer  was  to  make  provision  for  its  payment  at  maturity. 
The  note  was  not  paid  on  Saturday,  and  was  duly  protested. 
On  the  following  Monday  the  bank  was  notified  of  the  transfer 
order  and  to  call  at  the  Philadelphia  office  of  the  appellant  and 
receipt  for  the  money,  but  this  notice  was  received  after  the 
appellee,  being  informed  of  the  protest,  had  taken  up  the  note. 
The  appellant  then  paid  to  the  appellee  the  sum  it  had  received 
from  him  on  Saturday  to  be  paid  to  the  bank.  On  the  22dof 
December,  1888,  the  appellee  brought  this  suit  against  the  ap- 
pellant to  recover  damages  for  its  failure  to  pay  the  money  to 
the  bank  on  the  17th  of  September,  1887,  and  on  the  trial  ob- 
tained a  verdict  for  $1,000  which  the  court  reduced  to  $500. 

The  appellee  contended  and  the  court  below  held  that  the 
protest  of  his  note  was  an  injury  to  his  credit  for  which  he  was 
entitled  to  such  damage  as  the  jury  might  think  he  sustained, 
although  he  failed  to  show  any  pecuniary  loss  as  a  consequence 
of  it.  We  think  that  upon  the  undisputed  facts  this  view  was 
erroneous.  As  the  note  was  protested  on  Saturday  and  paid 
on  Monday  with  an  explanation  of  the  cause  of  delay  in  pay- 
ment, there  was  no  impairment  of  his  credit  at  the  bank,  oi 
room  for  an  inference  that  it  was  affected  elsewhere.  There 
was  nothing  shown  to  justify  an  allowance  of  punitive  dam- 
ages, or  substantial  damages  resulting  from  a  loss  of  credit. 
The  ordinary  measure  of  damages  for  breach  of  a  contract  foi 
the  payment  of  money  is  the  lawful  interest  thereon  from  the 
time  of  default,*and  the  cases  in  which  a  larger  sum  is  recover- 
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Me  are  exceptional.  It  is  true  that  in  an  action  for  the  breach 
of  a  contract  to  pay  money  for  a  special  object  which  was 
known  to  the  party  agreeing  to  make  the  payment,  damages 
directly  and  naturally  resulting  from  the  breach  and  therefore 
supposed  to  have  been  in  contemplation  of  the  parties,  may  be 
given  in  addition  to  interest,  but  such  damages  must  be  shown 
by  the  evidence.  It  is  also  true  that  a  bank  which  refuses  to 
pay  the  check  of  its  customer  when  his  deposit  is  sufficient  to 
meet  it  may  be  hel(f  for  substantial,  without  proof  of  special, 
damages :  Patterson  v.  Marine  National  Bank,  180  Pa.  419. 
It  is  contended  by  the  appellee  that  the  case  at  bar  falls  within 
the  principle  of  the  case  cited,  but  we  think  there  is  a  broad 
and  substantial  distinction  between  them.  The  powers,  privi- 
leges and  duties  of  a  bank  and  its  relations  to  the  business 
transactions  of  the  commercial  world  are  essentially  different 
from  those  of  a  telegraph  company.  Banking  institutions  are 
indispensable  agencies  in  these  transactions,  and  it  is  a  wise 
policy  which  exacts  from  them  fidelity  to  and  a  prompt  per- 
formance of  their  agreements  with  their  depositors.  A  bank's 
refusal  to  pay  on  demand  the  check  of  its  depositor  who  has  a 
sufficient  fund  with  it  for  that  purpose  is  not  like  the  uninten- 
tional delay  of  an  individual  or  a  corporation  in  the  fulfillment 
of  a  contract  to  pay  the  debt  of  another,  and  a  measure  of 
damages  appropriate  to  the  first  case  is  not  necessarily  appli- 
cable to  the  second. 

We  think  that  this  case  is  not  governed  by  Patterson  v.  Ma- 
rine National  Bank,  supra,  but  that  it  belongs  to  the  class  first 
mentioned  as  an  exception  to  the  general  rule  respecting  dam- 
ages for  the  breach  of  a  contract  for  the  payment  of  money. 
The  rule  laid  down  in  Eckel  v.  Murphy,  15  Pa.  488,  in  refer- 
ence to  the  injury  inflicted  by  a  loss  of  commercial  credit,  is 
applicable  to  the  case  at  bar.  In  that  case  as  in  this  the  al- 
leged loss  of  credit  was  attributed  to  the  protest  of  a  note. 

We  have  considered  the  case  as  the  parties  have  presented 
it  to  us  without  reference  to  the  terms  and  conditions  to  which 
the  receipt  given  by  the  appellant  to  the  appellee  on  the 
17th  of  September  was  expressly  made  subject,  and  which 
were  printed  thereon. 

In  conformity  with  the  views  expressed  herein  the  specifi- 
cations of  error  are  sustained. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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Episcopal  Academy  v.  Phila.  et  al.,  Appellants. 

[Marked  to  be  reported.] 

Purely  public  charity — Denominational  BchooU. 

Whatever  is  done  or  given  gratuitously  in  relief  of  the  public  burdens 
or  for  the  advancement  of  the  public  good  is  a  public  charity.  Where  the 
public  is  the  beneficiary  the  charity  is  public,  and  where  no  private  ©r 
pecuniary  return  is  reserved  to  the  giver  or  to  any  particular  person,  but 
all  the  benefit  resulting  from  the  gift  or  act  goes  to  the  public,  it  is  a  ! 
purely  public  charity,  the  word  ••  purely  "  being  equivalent  to  wholly. 

A  denominational  school  property,  vested  in  trustees,  for  the  purpose  of 
affording  encouragement  to  the  education  of  youth,  is  a  purely  public  char- 
ity, although  the  school  is  not  open  in  the  same  way  to  the  general  public 
as  to  persons  connected  with  the  religious  denomination,  but  the  general 
public  are  admitted  as  vacancies  occur,  and,  when  admitted,  upon  the 
same  terms  with  all  other  pupils. 

Maintenance  cf  charity — Tuition  fees— Taxation, 

An  institution  founded  and  endowed  as  a  purely  public  charity,  does  not 
lose  its  character  as  such,  under  the  tax  laws,  if  it  receives  a  revenue  from 
the  recipients  of  its  bounty  sufficient  to  keep  it  in  operation.  It  must  not 
go  beyond  self-support,  but  so  long  as  the  trustees  of  the  school  manage 
it  as  a  charity,  giving  the  benefit  of  what  might  otherwise  be  profit  to  the 
reduction  of  tuition  fees  or  the  increase  of  the  number  of  free  scholars, 
their  school  buildings  are  entitled  to  exemption  under  the  Act  of  May  24, 
1874. 

Argued  March  28,  1892.  Appeal,  No.  12,  Jan.  T.,  1892, 
by  defendants,  John  Taylor,  receiver  of  taxes,  and  the  city  of 
Phila.,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1886, 
No.  896,  granting  injunction.  Before  Paxson,  C.  J.,  Green, 
Williams,  McCollxtm,  Mitohbll  and  Hbydeiok,  JJ. 

Bill  for  injunction  to  restrain  collection  of  tax. 

The  bill  alleged  that  plaintiff  by  its  "fundamental  laws"  or 
organization  adopted  a  name,  provided  for  selection  of  trustees 
and  a  head  master,  and  further  provided  in  §  4 :  "A  conven- 
ient number  of  youth  should  be  taught  gratis,  as  soon  as  the 
funds  shall  appear  to  afford  it ;  in  the  meantime  it  shall  be 
kept  in  view,  as  an  object  of  the  institution ;  and  all  gifts 
or  bequests  for  this  special  purpose  shall  be  kept  a  fund,  to  be 
applied  to  no  other  purposes  whatever.  By  Act  of  March  29, 
1787,  it  is  provided  in  §  1  that  "  it  is  right  and  proper  to  afford 
all  due  encouragement  to  the  education  of  youth,  and  to  the 
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establishment  of  useful  seminaries  of  learning  within  this  state," 
and  that  ^^  the  trustees  of  the  said  academy  have  petitioned  to 
be  incorporated  for  the  more  efifectually  carrying  into  execu- 
tion the  original  design  of  the  said  subscribers."  Section  2 
provides  "  that  there  shall  be  established  in  the  city  of  Philadel- 
phia an  academy  for  the  education  of  youth  in  useful  branches 
of  learning."  Section  8  authorizes  the  trustees,  and  their  suc- 
cessors, among  other  things,  to  receive  the  rents,  issues  and 
profits,  income  and  interest  of  the  property,  and  to  apply  the 
same  to  the  purpose,  use  and  support  of  the  said  academy. 
By  §  "^  ten  thousand  acres  of  land  were  granted  by  the  state 
to  the  trustees  for  the  purposes  of  the  trust.  This  act  and  the 
supplement  of  April  16,  1334,  were  made  part  of  the  bill. 

In  the  autumn  of  1788,  a  free  school  for  boys  £^nd  another 
for  girls  had  been  opened.  Various  charitable  bequests  were 
received  by  the  academy,  some  for  general  purposes  and  some 
in  aid  of  free  scholars.  In  Februarj^  1840,  the  trustees  secured 
the  lot  on  the  southwest  corner  of  Locust  and  Juniper  streets. 
With  the  proceeds  of  the  land  given  by  the  state,  together 
with  other  funds,  the  present  buildings  were  erected  with  ac- 
commodation for  200  pupils.  In  reliance  upon  tax-exempting 
legislation  the  trustees  have  enlarged  and  improved  the  acad- 
emy building.  The  academy  is  maintained  from  the  income 
derived  from  property  given  to  or  purchased  by  it,  and  from 
fees  and  tuition,  which  are  at  a  much  lower  rate  than  that  of 
other  institutions  of  a  like  grade.  No  rent  is  charged  and  all 
receipts  and  income,  after  defraying  the  expenses,  are  applied 
to  increasing  the  number  of  free  scholars,  which  has  ranged 
from  sixteen  to  twenty.  Half-pay  scholars  have  averaged  in 
number  from  fifteen  to  twenty.  Any  surplus  above  the  neces- 
sary expenses  is  funded  to  enlarge  free  scholarships.  Every 
$2,500  accumulated  provides  an  additional  free  scholarship. 
The  premises  at  Locust  and  Juniper  streets  are  used  exclu- 
sively for  educational  purposes,  including  chapel,  lavatory, 
gymnasium,  etc.  They  have  never  been  used  for  any  purposes 
yielding  any  income  or  pecuniary  profit  to  any  one,  and  are 
necessary,  etc. 

The  bill  alleged  an  assessment  of  $70,000  for  purposes  of 
taxation  for  the  year  1886,  and  prayed  for  an  injunction  to  re- 
strain its  collection. 
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The  answer  denied  that  the  premises  were  exempt  from 
taxation,  etc. 

The  court  below,  upon  bill  and  aflfidavits,  granted,  and  con- 
tinued upon  hearing,  a  preliminary  injunction.  This  order 
was  reversed  by  the  Supreme  Court  on  appeal :  Hunter's  Ap., 
22  W.  N.  361,  s.  c.  1  Mona.  1.  When  the  record  was  remit- 
ted, an  answer  was  filed,  William  W.  Porter  was  appointed 
examiner  and  master,  and  proofs  were  taken.  In  1846,  the 
school  was  reorganized.     The  master  found  in  part  as  follows : 

"  There  are,  and  have  been  since  the  school  was  reorganized, 
three  kinds  of  scholars  in  the  academy — full-pay,  half-pay  and 
free  scholais.  The  full-pay  scholars  pay  less  for  tuition  than 
is  paid  in  any  institution  of  like  grade  conducted  for  profit. 
All  applicants  who  desire  it  are  admitted  at  half-pay  rates  and 
are  placed  on  the  free  roll  as  soon  as  vacancies  occur. 

"  Though  a  resolution  of  the  board  of  trustees  at  one  time 
gave  preference  in  the  first  instance  to  ten  sons  of  clergymen 
of  the  Protestant  Episcopal  faith,  no  efiEect  was  ever  given  to 
this  resolution,  and  the  school  has,  to  the  extent  of  its  means 
and  capacity,  been  open  to  all  children  without  distinction  of 
creed  or  denomination. 

"  The  school  buildings  and  other  property  belonging  to  the 
academy  were  purchased  with  the  proceeds  of  the  sales  of  the 
lands  donated  by  the  state  and  private  donations  made  for  the 
purpose. 

"  The  academy  is  maintained,  to  a  large  extent,  by  the  fees 
paid  by  the  full-pay  and  half-pay  scholai's,  though  it  was  proven 
before  the  master  that  without  the  ownership  of  the  buildings 
and  other  property  donated  to  it,  it  would  be  impossible  to 
conduct  a  free  school  to  any  extent,  to  accept  scholars  at  the 
half-pay  rates,  or  to  maintain  the  low  rate  of  charges  made  to 
what  are  known  as  the  full-pay  scholars.  If  the  academy  were 
required  to  rent  suitable  buildings  for  its  purposes  an  addi- 
tional expense  of  at  least  $10,000  per  annum  would  be  in- 
curred. A  portion  of  the  income  is  derived  from  sums  donated 
and  set  apart  for  free  scholarships. 

"The  trustees  receive  no  compensation  for  their  services, 
and  the  institution  is  free  from  any  element  of  private  gain. 
Any  surplus  remaining  over  current  expenses  is  set  apart  for 
the  endowment  of  free  scholarships,  a  new  free  scholarship 
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being  created  for  every  $2,600  thus  acquired.  In  short,  the 
master  finds  that  the  academy  is  conducted  with  the  aim  and 
object  of  afifording  free  education  to  as  many  scholars  as  its 
means  and  capacity  will  admit  of,  and  of  reducing  the  cost  of 
education  to  those  who  are  unable  to  pay  the  usual  charges  for 
the  same.  The  number  of  pay  scholars  has  ranged  from  six- 
teen to  thirty,  and  the  number  of  half-pay  scholara  from  fifteen 
to  twenty." 

The  court  dismissed  exceptions  to  the  master's  report  and 
further  decreed : 

"  That  the  Academy  of  the  Protestant  Episcopal  Church  in 
the  City  of  Philadelphia  is  a  purely  public  charity,  as  well  as 
an  institution  of  learning,  benevolence  and  charity ;  and  that 
the  real  estate  of  the  plaintiffs  at  the  southwest  corner  of  Ju- 
niper and  Locust  streets,  in  the  said  bill  described,  is,  under 
the  constitution  of  this  commonwealth  and  under  the  Act  of 
May  24,  1874,  exempt  from  taxation  according  to  the  provi- 
sions of  the  said  act.  [3] 

^^That  the  defendants,  their  servants  and  agents,  be  and 
they  hereby  are  enjoined  and  restrained  from  collecting  or  at- 
tempting to  collect  taxes  for  the  year  1886,  as  assessed,  upon 
the  lot  and  building  of  the  complainants  situate  at  the  south- 
west corner  of  Juniper  and  Locust  streets,  Philadelphia.  [4] 

"  That  the  costs  of  the  cause  be  paid  by  the  defendant.  "[5] 

Error%  assiffned  were  (1)  dismissing  exceptions ;  (2)  con- 
firming report;  (8-5)  portions  of  decree  as  above,  quoting 
them ;  (6)  not  dissolving  injunction ;  and  (7)  not  dismissing 
bill. 

Calculations  based  upon  the  evidence  were  submitted  to 
the  Supreme  Court  after  oral  argument,  showing  in  the  year 
1885,  the  following  averages :  62  pay  pupils  at  $125 ;  90^ 
at  $100,  and  12i  at  $76,  aggregating  $16,387.51.  The  half- 
pay  pupils  averaged  14i,  the  free  pupils  16^.  The  expendi- 
tures for  1886  were  $17,764.71.  Dividing  the  receipts  from 
full-pay  pupils  by  the  total  number  of  such  pupils  the  average 
rate  paid  is  $105.78.  Dividing  the  aggregate  expenditures  by 
186,  the  average  number  of  all  pupils,  the  average  cost  per 
pupil  would  be  $95.60.  If  the  expenses  are  divided  by  the 
number  of  pay  pupils  instead  of  the  total  number,  the  average 
cost  would  be  $114.60.     If  the  free  scholars  are  counted  on 
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both  sides  in  estimating  cost  per  pupil  and  amount  paid  per 
pupiU  the  cost  will  exceed  the  amount  paid.  The  items  for 
other  years  show  the  same  relative  results.  These  calculations 
do  not  include  an  allowance  for  rent,  the  addition  of  which 
would  make  the  cost  exceed  the  rate  paid,  on  any  basis  of  cal- 
culation. 

E.  Spencer  Miller  and  Cfharles  B.  McMichael^  assistant  city 
solicitors,  Charles  F.  Warwick^  city  solicitor,  with  them,  for  ap- 
pellants.— Plaintiff  is  not  an  institution  of  purely  public  char- 
ity. The  full-pay  branch  of  the  school  is  a  competitor  with 
private  schools.  It  is  in  no  sense  a  charity.  The  destination 
of  the  funds  does  not  exempt  from  taxation  the  establishment 
in  which  the  business  is  carried  on.  That  the  charitable  object 
is  of  the  same  character  can  make  no  difference.  If  a  foundry 
conducted  under  a  trust  to  make  charity  funds  is  taxable,  so  is 
a  school.  Nor  can  mere  local  separation  make  any  difference. 
If  taxable  in  a  neighborhood  remote  from  the  free  school,  the 
fusion  of  the  free  and  pay  schools  could  make  no  difference, 
except  that  the  whole  would  be  taxable  unless  the  portion  sub- 
ject to  taxation  could  be  separated :  Y.  M.  C.  A.  v.  Donohugh, 
7  W.  N.  208. 

The  property  is  not  exempt,  because  an  income  or  revenue 
is  derived  from  it :  Art.  9,  §  1,  Const. ;  Act  of  May  14, 1874, 
proviso.  This  proviso.,  while  unconstitutional,  under  Sewick- 
ley  Borough  v.  Sholes,  118  Pa.  1G5,  when  it  attempts  to  impose 
a  tax,  is  constitutional  in  so  far  as  it  operates  to  limit  the  ex- 
empting effect  of  the  body  of  the  act.  It  is  not  limited  to  the 
conjunction  of  non-occupation  and  productiveness  of  revenue. 
Such  interpretation  would  make  it  nugatory.  By  the  body  of 
the  act  property  owned  by  and  adjacent  to  a  charitable  institu- 
tion, not  in  actual  use,  is  taxable  although  no  revenue  be  de- 
rived from  it :  Phila.  v.  Pa.  Hospital,  134  Pa.  171. 

The  institution  is  not  maintained  by  charity.  The  test  is 
substantial  maintenance.  Where  the  chief  revenue  is  tuition 
fees,  it  is  not  so  maintained:  Hunter's  Ap.,  22  W.  N.  861, 
S.  C.  1  Mona.  1.  No  estimate  of  the  additional  sum  which  the 
academy  would  have  to  pay  for  rent  under  other  conditions 
can  come  into  the  calculation.  It  cannot  work  its  landed  en- 
dowment so  that  the  same  shall  produce  a  net  revenue  and  yet 
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enjoy  the  privilege  of  exemption  from  public  tax.  Without 
the  addition  of  $10,000  as  a  rental,  which  is  excessive  upon 
the  estimated  value  of  $70,000,  the  full  rate  fees  yield  a 
revenue. 

In  Phila.  v.  Women's  Christian  Association,  125  Pa.  672, 
and  Northampton  Co.  v.  Lafayette  College,  128  Pa.  182,  it  did 
not  appear  that  there  was  any  profit,  the  charges  being  less 
than  the  actual  cost. 

Q-eo.  Tucker  BispJiam^  A.  H.  Wintersteen  with  him,  for  ap- 
pellee.— Particular  benefits  moving  to  the  donora  do  not  de- 
stroy tiie  charitable  character  of  a  foundation :  Fire  Ins.  Patrol 
v.  Boyd,  120  Pa.  645.  A  charity  is  public  which  is  open  to 
the  indefinite  public:  Donohugh's  Ap.,  86  Pa.  812;  and  purely 
public  when  the  idea  of  private  gain  or  profit  is  excluded: 
Burd  Orphan  Asylum  v.  School  Dist,  90  Pa.  85.  Appellee 
is  a  purely  public  charity  by  its  fundamental  law  and  endow- 
ment. The  funds,  placed  in  the  hands  of  trustees,  are  to  be 
devoted  to  teaching  a  convenient  number  of  youth  gratis,  as 
soon  as  the  funds  shall  appear  to  afford  it.  The  stamp  of 
charity  is  on  every  dollar  reaching  the  treasury.  If  the  prop- 
erty sought  to  be  taxed  were  an  outlying  piece  of  real  estate 
it  would  not  be  exempt,  but  here  the  charitable  nature  of  the 
institution  is  indivisible.  In  Y.  M.  C.  A.  v.  Donohugh,  7  W. 
N.  208,  the  portion  of  the  building  occupied  by  the  charity 
was  held  exempt ;  the  portion  rented  was  held  taxable  under 
the  proviso  of  the  Act  of  1874,  since  declai'ed  unconstitu- 
tional :  Sewickley  Boro.  v.  Sholes,  118  Pa.  165 ;  General  As- 
sembly V.  Gratz,  189  Pa.  497,  608.  Even  the  full  pay  rates 
are  less  than  at  other  schools  and  less  than  cost  and  therefore 
charity  rates.  The  ownerahip  of  the  building,  bought  with 
the  proceeds  of  gifts,  alone  makes  even  the  full  pay  rates  pos- 
sible. 

The  object  of  the  donation,  or  its  destination,  is  the  test  of 
its  charitable  character :  Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  624. 
Here  every  accession  to  the  funds  of  the  academy  is  a  charit- 
able accession.  The  full-pay  pupils,  although  they  receive  a 
benefit  are  not  in  the  position  of  purchasers,  the  charge  is  less 
than  the  value,  and  the  payment  is  a  trust  for  the  charity.  In 
the  Y.  M.  C.  A.  Case  the  rents  were  presumably  full  rates. 
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and  a  pure  business  transaction.  Our  case  is  ruled  on  this 
point  by  Donohugh's  Ap.,  86  Pa.  806;  Phila.  v.  Women's 
Christian  Asso.,  125  Pa.  681 ;  Northampton  Co.  v.  Lafayette 
CoUege,  128  Pa.  147. 

Burd  Orphan  Asylum  v.  School  Dist,  8  W.  N.  1,  was  lim- 
ited to  one  denomination.  Del.  Co.  Inst.  v.  Delaware  Co.,  94 
Pa.  163,  was  a  private  institution.  In  Miller's  Ap.,  10  W.  N. 
168,  and  Thiel  College  v.  Mercer  Co.,  101  Pa.  530,  the  institu- 
tions were  not  organically  purely  public  charities  :  125  Pa.  580. 

Opinion  by  Mr.  Justice  Williams,  October  3, 1892. 

The  academy,  the  appellee,  is  what  may  be  fairly  considered 
a  denominational  school.  Its  name,  ^^The  Academy  of  the 
Protestant  Episcopal  Church  in  Philadelphia,"  is  one  of  the 
indicia  of  its  character.  The  qualifications  necessary  to  eligi- 
bility for  the  office  of  trustee  is  another.  These  are,  first,  ordera 
in  the  Episcopal  church ;  or,  second,  eligibility  to  the  office  of 
vestryman.  The  head  master  of  the  academy  must  be  a  com- 
municant in  the  Episcopal  church.  By  the  plan  of  organiza- 
tion and  the  action  of  1846  the  various  Episcopal  congregations 
in  the  city  are  authorized  to  select  each  one  person  to  be  nomi- 
nated to  the  trustees  as  a  free  pupil,  and  upon  the  list  of  free 
pupils  a  preference  was  given  to  the  sons  of  clergymen  of  the 
Episcopal  church  to  the  number  of  ten.  Free  scholars  are  admit- 
ted to  the  academy  by  the  action  of  the  trustees  to  whom  all  appli- 
cations must  be  made  on  blanks  prepared  and  furnished  by  them. 
Among  the  questions  upon  these  blanks  are  the  following: 
"  Q.  Are  the  parents,  or  either,  and  which  of  them,  communi- 
cants of  the  Protestant  Episcopal  chui'ch  ?  Q.  How  long  have 
they  or  either  of  them  been  so,  and  with  what  church  are  they 
connected  ?  "  The  admission  of  pupils  is  not  limited  to  chil- 
dren of  members  of  the  Episcopal  church  either  by  the  charter, 
the  rules,  or  the  practice  of  the  school ;  but  it  is  quite  evident 
that  such  children  are  preferred.  This  appears  by  the  testi- 
mony of  the  head  master  and  the  treasurer.  Mr.  Hunter,  who 
has  been  connected  with  the  school  for  many  years,  puts  the 
order  of  preference  as,  first,  "  sons  of  clergymen  of  the  Episco- 
pal church;"  next,  ^^ members  of  our  own  denomination." 
When  asked  for  the  reason  of  such  preference  he  answered : 
"  We  always  like  our  own  household."     Other  persons  are  ad- 
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mitted  as  pupils  both  upon  the  pay  list  and  the  free  list,  when 
vacancies  exist ;  but  they  are  postponed  or  rejected  if  children 
of  the  denomination  apply  in  sufficient  numbers.  The  school 
is  not  open  in  the  same  way  to  the  general  public  as  to  persons 
connected  with  the  Episcopal  church,  but  they  are  admitted  as 
vacancies  occur,  and  when  admitted  it  is  upon  the  same  terms 
with  all  other  pupils. 

This  school  was  founded,  as  appears  by  the  first  section  of 
the  Act  of  March  29, 1787,  incorporating  it,  by  **  a  number  of 
persons  of  the  Protestant  Episcopal  churches  in  the  city  of 
Philadelphia  and  others,"  for  the  purpose  of  affording  encourage- 
ment to  the  education  of  youth.  It  was  endowed  with  the 
funds  necessary  for  the  purchase  of  a  lot  and  the  erection  of  a 
school  building  thereon  by  its  founders  and  friends,  and  by  the 
state  of  Pennsylvania,  which  gave  to  it  ten  thousand  acres  of 
the  public  land. 

The  title  to  the  property  of  the  corporation  is  in  trustees  who 
hold  it  in  trust  for  the  purposes  for  which  the  school  was  founded. 
There  are  no  stockholders  or  other  persons  who  have  a  pecuniary 
interest  in  the  property  or  any  right  to  participate  in  its  earn- 
ings, or  any  control  over  them,  except  through  the  trustees  and 
for  the  purposes  of  the  trust. 

It  is  maintained  almost  wholly  by  the  fees  for  tuition  charged 
to  the  pupils,  who  are  divided  into  three  classes ;  those  who 
pay  the  full  price  fixed  by  the  trustees  for  tuition,  those  who 
pay  half  price,  and  those  who  are  admitted  without  charge. 

The  two  important  questions  presented  upon  these  facts  are, 
first.  Do  the  purposes  and  the  organization  of  the  school  bring 
it  within  the  definition  of  a  '*  purely  public  charity  ? "  and, 
next.  Is  the  institution  ^^  founded,  endowed  and  maintained  by 
public  or  private  charity  ?  " 

The  definition  of  charity  has  been  steadily  broadening.  It 
was  once  held  to  be  "  whatever  is  given  for  the  love  of  God, 
or  for  the  love  of  your  neighbor,  free  from  any  taint  or  stain  of 
any  consideration  that  is  personal  or  selfish."  But  the  purity 
and  unselfishness  of  the  motive  came  to  be  regarded  by  the 
courts  as  important  only  in  the  moi*al  aspects  of  the  act,  and 
was  not  insisted  on  in  determining  whether  a  gift  was  to  a 
charitable  use.  In  Donohugh*s  Ap.,  86  Pa.  312,  charity  was 
defined  as  something  ^^  done  out  of  good  will,  benevolence,  a 
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desire  to  add  to  the  happiness  or  improyement  of  our  fellow 
beings."  The  fact  th^t  selfish  considerations  induced  the  act 
done  was  thus  left  out  of  view,  and  the  act  alone  considered. 
In  the  recent  case  of  Boyd  v.  The  Fire  Insurance  Patrol,  120 
Pa.  624,  another  advance  was  made,  and  the  court  held  that  a 
corporation  acting  in  aid  and  ease  of  the  city  of  Philadelphia  in 
the  preservation  of  life  and  property  at  fires,  without  gain  or 
profit  to  itself,  was  a  public 'charity,  notwithstanding  the  fact 
that  among  its  acknowledged  objects  was  that  of  lessening  the 
losses  of  fire  insurance  companies. 

In  view  of  these  cases  it  may  be  safely  said  that  whatever  is 
gratuitously  done  or  given  in  relief  of  the  public  burdens  or  for 
the  advancement  of  the  public  good  is  a  public  charity.  In 
every  such  case  as  the  public  is  the  beneficiary,  the  charity  is 
a  public  charity.  As  no  private  or  pecuniary  return  is  reserved 
to  the  giver  or  any  particular  person,  but  all  the  benefit  result- 
ing from  the  gift  or  act  goes  to  the  public,  it  is  a  "  purely  public 
charity,"  the  word  "purely'*  being  equivalent  to  the  word 
"  wholly."  The  education  of  youth  and  the  support  of  schools 
are  for  the  advancement  of  public  good,  and  money  given  for 
such  purposes  was  recognized  in  England  as  given  for  a  charit- 
able use,  before  the  statute  of  43  Elizabeth. 

Our  own  courts  have  uniformly  held  the  same  doctrine. 
The  school  may  therefore  be  regarded  as  a  purely  public  char- 
ity if  it  can  meet  the  requirements  of  the  law  as  to  the  manner 
of  its  founding,  endowment  and  support. 

The  Act  of  1874  exempts  from  taxation  such  schools  as  are 
supported  at  the  public  expense,  and  such  others  as  are  found- 
ed, endowed  and  maintained  by  public  or  private  charity.  This 
school  was  founded  by  private  persons,  who  contributed  for  that 
purpose.  It  was  endowed  by  the  state  of  Pennsylvania  with 
ten  thousand  acres  of  the  public  land,  in  addition  to  the  sums 
given  by  its  founders.  It  was  evidently  founded  and  endowed 
by  public  and  private  chaiity.  Its  funds  were  invested  in  the 
purchase  of  a  lot  and  the  erection  and  furnishing  of  a  fine 
school  building,  except  certain  small  sums  specifically  given  in 
aid  of  the  free  education  of  pupils.  When  the  building  was 
ready  for  occupancy,  the  tiiistees  employed  teachers  and  open- 
ed the  school,  adjusting  the  rates  of  tuition  with  a  view  to 
make  the  school  self-sustaining.     The  large  majority  of  the 
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pupils  pay  what  is  called  full  rate.  A  small  number  pay  half 
rate,  and  a  still  smaller  number,  ranging  from  ten  to  twenty, 
pay  nothing.  The  tuitions,  with  the  income  from  the  gifts  for 
the  free  school,  pay  the  expenses.  In  this  manner  education  is 
afforded  to  some  persons  without  cost,  to  some  at  half  cost, 
and  to  many  more  at  a  less  cost  than  in  schools  of  a  like  grade. 
How  is  this  school  maintained?  It  is  not  by  annual  gifts,  as 
was  the  case  of  Lafayette  College,  128  Pa.  132,  but  by  the  use 
of  its  endowment  for  the  puiposes  for  which  it  was  given.  It 
is  free  from  any  element  of  private  gain ;  and,  because  of  the 
ownership  of  its  building  and  lot,  assessed  at  $70,000,  and  its 
school  equipments,  it  is  able  to  put  the  price  of  tuition  below 
that  usually  charged  in  such  schools  and  yet  pay  the  neces- 
sary salaries.  The  property  given  to  the  school  is  so  used  that, 
by  its  use  for  the  purposes  contemplated  by  the  givers,  the 
charity  is  made  to  support  itself.  It  is  not  a  business  organiza- 
tion, conducted  for  profit,  but  a  charity,  conducted  with  a 
view  to  furnish  education  at  its  actual  cost  to  a  great  number 
of  youth  who  otherwise  might  be  required  to  pay  more  for  it 
or  forego  it  altogether.  Such  was  the  situation  in  Phila.  v. 
Women's  Christian  Association,  125  Pa.  672.  In  that  case  it 
was  said  that  the  character  of  the  association  as  a  charity  was 
not  destroyed  if  to  some  extent  it  received  a  revenue  from  the 
recipients  of  its  bounty.  We  are  now  disposed  to  go  further, 
and  say  that  an  institution  that  is  in  its  nature  and  purposes  a 
purely  public  charity  does  not  lose  its  character  as  such  under 
the  tax  laws  if  it  receives  a  revenue  from  the  recipients  of  its 
bounty  sufficient  to  keep  it  in  operation.  It  must  not  go  be- 
yond self-support.  When  a  charity  embarks  in  business  for 
profit  it  is  liable  to  taxation  like  any  other  business  establish- 
ment ;  but  so  long  as  the  trustees  of  the  school  manage  it  as  a 
charity,  giving  the  benefit  of  what  might  otherwise  be  profit  to 
the  reduction  of  tuition  fees  or  the  increase  of  the  number 
of  fi*ee  scholars  in  furtherance  of  the  "education  of  youth," 
the  corpus  of  the  trust,  the  schoolhouse,  is  entitled  to  exemp- 
tion. 

It  represents  the  gift  of  private  persons  and  of  the  state. 
It  is,  as  we  said  in  Northampton  County  v.  Lafayette  College, 
the  educational  plant,  and,  so  long  as  it  is  used  to  provide 
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education  at  the  mere  cost  of  teaching  alone,  and  is  open  to 
the  public,  it  does  not  lose  its  character  as  a  charity. 

A  hospital  erected  and  equipped  by  public  or  private  charily 
might  be  conducted  with  such  skill  and  economy  as  to  become 
self-sustaining,  but  it  would  not  thereby  lose  its  character  as 
a  purely  public  charity.  A  private  hospital,  built  and  con- 
ducted as  a  business  enterprise,  stands  upon  widely  different 
ground.  There  is  no  trust  involved,  no  charitable  use  im- 
pressed upon  such  an  establishment;  nothing  has  been  done 
or  given  by  the  proprietor  in  relief  of  the  public,  but  he  holds 
the  title  to  his  own  property  and  conducts  the  business  for  his 
own  profit.  If  it  proves  unprofitable  he  may  close  it  up  or  de- 
vote his  plant  to  such  other  purposes  as  he  will. 

In  the  case  before  us  the  donors  parted  absolutely  with  what 
they  gave.  It  was  devoted  to  a  charitable  use  and  the  title 
placed  in  trustees.  The  trustees  have  invested  it  in  a  plant 
adapted  to  the  purposes  of  the  trust.  By  the  use  of  this  plant 
they  are  enabled  to  conduct  a  school  that  gives  educational  ad- 
vantages to  some  free,  and  at  a  low  cost  to  all,  and  thus  make 
the  charity  pay  the  expenses  of  its  own  administration. 

The  school  is  maintained  by  the  use  of  its  plant,  the  gift  of 
both  public  and  private  charity,  for  the  legitimate  purposes  of 
the  trust  and  in  exact  accordance  with  the  will  of  the  donors. 
It  is  therefore  maintained  by  charity  within  the  meaning  of 
the  Act  of  1874.  The  fact  that  the  school  is  under  the  con- 
trol of  a  denomination  or  religious  sect,  and  that  a  preference 
is  given  to  children  of  parents  connected  with  the  denomina- 
tion, does  not  destroy  its  character  as  a  public  charity,  since 
no  one  is  excluded  by  reason  of  denominational  connection  or 
preference,  but  such  persons  are  admitted  as  fast  as  vacancies 
occur :  Price  v.  Maxwell,  28  Pa.  28 ;  Donohugh's  Appeal,  86 
Pa.  806. 

The  decree  of  the  court  below  is  affirmed  as  modified  by 
this  opinion.  And  now,  March  28,  1892,  it  is  ordered,  ad- 
judged and  decreed  that  the  Academy  of  the  Protestant  Epis- 
copal Church  in  the  city  of  Philadelphia,  is  an  institution  of 
learning  maintained  by  public  and  private  charity,  and  that  its 
real  estate  at  the  southwest  comer  of  Juniper  and  Locust 
stseets,  described  in  the  bill  filed  in  this  case,  and  used  exclu- 
sively for  school  purposes,  is  exempt  from  taxation  under  the 
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provisions  of  the  act  of  the  general  assembly  approved  on 
the  24th  of  May,  1874,  so  long  as  no  income  is  derived  from  it 
by  the  contributors  or  by  the  corporation  other  than  that  nec- 
essary to  make  the  charity  selfnaustaining.  It  is  further  or- 
dered that  the  appellants  be  enjoined  from  collecting  taxes  now 
assessed  upon  said  real  estate.  The  costs  to  be  paid  by  the 
appellant,  the  city  of  Philadelphia. 


216      «533  Cooper's  Estate.     Cooper's  Appeal. 

[Marked  to  be  reported.] 

WllU— Trust  to  manage  and  sell-^BeHraint  on  alienation— Vested  inter- 
eet—Power  of  sale, 

A  trust  is  not  illegal  as  a  restraint  upon  alienation  where  there  is  a  vest- 
ed interest  in  the  devisee  which  he  can  sell  or  dispose  of  at  pleasure  and 
it  is  only  the  time  of  the  enjoyment  of  the  profits  which  is  postponed. 

A  testatrix  left  all  her  property  to  her  children  who  may  be  living  at 
the  time  of  her  death,  share  and  share  alike,  subject  to  the  control  of  her 
executor  and  trustee  to  manage  the  property  as  far  as  possible  as  her 
husband  had  done,  and  equally  divide  the  income  and  principal  arising 
from  the  sale  of  real  estate  among  the  persons  entitled  under  the  will  in 
such  manner  as  shall  seem  proper  to  the  executor.  In  regard  to  the  final 
^  distribution  of  the  estate,  she  directed  her  executor  and  trustee,  when  two 

thirds  of  the  persons  interested  shall  so  demand,  to  sell  the  property  and 
divide  the  proceeds  among  those  interested  under  the  provisions  of  Hie 
will. 

Held  that  the  trust  was  an  active  one,  for  a  lawful  purpose,  the  manage- 
ment of  the  estate,  and  not  in  conflict  with  the  law  in  regard  to  perpetui- 
ties. The  mere  fact  that  no  time  is  fixed  within  which  the  power  of  sale 
must  be  exercised,  does  not  of  itself  create  a  perpetuity,  as  it  must  be  ex- 
ercised within  a  reasonable  time.  Besides  it  was  competent  for  all  par- 
ties in  interest  at  any  time  to  defeat  the  power  and  take  the  property 
discharged  thereof. 

Argued  Jan.  20, 1892.  Appeal,  No.  92,  July.  T.,  1891,  by 
Samuel  W.  Cooper,  executor  of  the  will  of  Emily  W.  Cooper, 
deceased,  from  a  decree  of  O.  C.  Phila.  Co.,  sustaining  excep- 
tions to  adjudication  of  executor's  account.  Before  Paxsok, 
C.  J.,  Stbbbett,  Green,  Williams  and  McCollum  JJ. 

Claim  to  receive  devise  free  from  trusts 
The  facts  appear  by  the  following  opinion  of  the  auditing 
judge,  by  Hanna,  P.  J. : 

^^  The  testatrix  left  seven  children,  all  still  living  and  sui 
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juris,  and  all  but  one  are  satisfied  with  the  trusts  declared  in 
the  will,  and  wish  the  same  to  be  sustained.  The  eldest  son, 
William  B.  Cooper,  however,  as  before  stated,  seeks  to  set 
aside  the  trusts  and  have  his  share  awarded  to  him  absolutely. 

^^  The  material  parts  of  the  will  of  testatrix  are  as  follows : 

"  *  I  give,  devise  and  bequeath  all  my  property,  real,  personal 
or  mixed,  of  whatever  nature  or  description,  to  my  children, 
who  may  be  living  at  my  death,  share  and  share  alike ;  if  any 
one  of  my  children  now  living  shall  have  died  before  me,  leav- 
ing children,  then  the  share  of  such  a  one  shall  go  to  such 
children ;  all  the  said  property  to  be  subject  to  the  control  of 
my  executor  and  trustee  as  hereinafter  set  forth. 

^^  ^  I  nominate,  constitute  and  appoint  my  son,  Samuel  W. 
Cooper  (or  in  event  of  his  death  my  son  Colin  C.  Cooper),  to 
be  the  executor  of  this  my  last  will  and  testament  and  as  trus- 
tee of  all  my  property  real,  personal  or  mixed. 

"  *  I  authorize,  empower  and  direct  my  said  executor  and 
trustee  to  manage  the  said  property  committed  to  his  charge 
as  far  as  possible  after  the  manner  in  which  it  has  been  con- 
ducted by  my  husband,  Colin  C.  Cooper.  I  authorize  him  to 
receive  the  rents,  profits  and  issues  of  whatever  nature  and 
character  and  apply  them  to  the  payment  of  the  debts  which 
may  be  or  arise  against  the  said  property,  in  such  manner  and 
under  such  circumstances  as  may  seem  to  him  fit  and  proper. 
The  money  which  may  come  into  his  hands  after  the  payment 
of  such  debts  or  incumbrances,  I  direct  shall  be  equally  divided, 
from  time  to  time,  among  the  persons  entitled  under  the  pre- 
vious provisions  of  this  will,  in  such  manner  as  shall  seem 
proper  to  him.  This  direction  shall  apply  to  the  rents,  issues 
and  profits  of  my  estate  and  also  to  the  money  arising  from  the 
sale  or  sales  of  real  estate  which  may  be  made  by  my  executor 
from  time  to  time  under  the  provisions  of  this  will. 

**  *  I  hereby  give  to  my  said  executor  and  trustee  full  power 
and  authority  to  do  everything  whatsoever  which  may  be  re- 
quisite and  necessary  to  be  done  in  reference  to  the  manage- 
ment and  direction  of  all  business  relating  to  my  property,  real, 
personal  or  mixed,  and,  for  this  purpose,  I  hereby  authorize 
and  empower  him  to  rent  or  mortgage,  or  to  sell  and  dispose 
of  all  or  any  part  of  my  real  or  personal  estate  at  public  or 
private  sale  or  sales,  for  such  price  or  prices,  and  upon  such 
Vol.  cl — 87 
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terms  and  conditions  as  to  him  may  seem  best,  and  to  grant 
and  convey  the  same  to  the  purchaser  or  purchasers  thereof, 
his,  her  or  their  heirs  and  assigns,  free  from  all  liability  for  or 
on  account  of  the  application  of  the  purchase  money. 

" '  When  demanded  by  a  majority  of  those  interested  in  my 
estate,  but  not  oftener  than  once  a  year,  my  said  executor  and 
trustee  shall  file  in  the  register's  office  of  the  city  of  Philadel- 
phia, an  account  showing  the  manner  in  which  he  has  conducted 
the  estate. 

^' '  In  regard  to  the  final  distribution  of  my  estate,  I  direct 
my  said  executor  and  trustee,  when  two-thirds  of  the  persons 
interested  in  my  estate  shall  so  demand,  to  sell  all  my  property 
real,  or  personal  and  divide  the  proceeds  among  those  interested 
under  the  provisions  of  this  will.' 

"  At  first  glance  the  will  is  seen  to  be  inartificially  prepared, 
and,  as  constructed,  imperfectly  expresses  the  intention  of  tes- 
tatrix. But  a  careful  examination  of  the  instrument  and  a 
transposition  of  its  provisions,  which  is  always  allowed  in  order 
to  ascertain  the  true  meaning  of  a  testator ;  and  thus,  if  it  is 
examined  from  '  its  four  comers,'  it  will  not  be  difficult  to  as- 
certain the  full  and  legal  intention  of  the  testatrix.  And 
this  intention,  the  auditing  judge,  from  a  careful  study  of  the 
entire  testamentary  paper,  concludes  to  be  as  follows  : 

"  While  she  bequeaths  and  devises  all  her  estate  unto  her 
children  living  at  her  death,  and  the  children  of  any  who  were 
dead  leaving  children,  yet  she  did  not  intend  to  give  them  an 
absolute  vested  interest  payable  to  them  and  to  the  possession 
of  which  they  shall  be  immediately  entitled  upon  her  death. 
But  this  vesting  in  possession  she  postponed  until  two  thirds 
of  the  persons  interested  in  her  estate  shall  demand  a  final  dis- 
tribution, in  which  event  the  executor  and  trustee  shall  con- 
vert all  her  estate  into  cash  and  divide  among  those  interested 
under  the  will.  Until  this  event  occurs,  however,  she  placed 
all  her  property  under  the  control  of  her  executor,  whom  she 
expressly  appoints  '  as  trustee.' 

"  Testatrix  then  proceeded  to  fully  and  specifically  define  the 
powers  and  duties  of  the  trustee.  These  beyond  all  question 
are  of  such  a  nature  and  character  as  to  constitute  a  well  de- 
fined '  active  trust.'  And  in  order  to  enable  the  trustee  to 
perform  these  duties,  he  must  be  considered  as  having  a  legal 
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estate  in  the  trust  property.  He  is  not  only  to  manage  the 
property,  collect  the  rents  and  profits  and  pay  debts,  etc.,  but 
also  to  divide  not  only  the  income  but  also  money  arising  from 
the  sale  of  real  estate,  made  by  him  under  the  power  contained 
in  the  will. 

"  There  could  not  well  be  a  better  and  more  explicit  active 
trust:  Barnett's  Ap.,  46  Pa.  892;  Earp's  Ap.,  75  Pa.  119; 
Goehring's  Ap.,  81*  Pa.  288 ;  Briggs  v.  Davis,  81*  Pa.  470 ; 
Stambaugh's  Est.,  186  Pa.  685. 

"The  intention  of  testatrix  is  therefore  evident,  and  this 
was  to  create  a  trust  for  the  benefit  of  her  children,  and  the 
children  of  any  deceased,  until  two  thirds  of  their  number  re- 
quest a  final  distribution.  Then  the  parties  are  entitled  in 
possession  to  their  shares,  the  whole  estate  being  converted  into 
personalty.  The  trust  is  consequently  liable  to  be  destroyed 
and  ended  at  any  moment.  Nor  can  it  be  said  to  create  a  per- 
petuity. The  children  of  testatrix  have  now  a  v^ted  estate, 
payment  only  being  postponed.  Without  further  discussion, 
the  auditing  judge  is  of  opinion  a  valid  active  trust  is  created 
by  the  will." 

Exceptions  by  William  B.  Cooper  were  sustained  by  the 
court,  in  the  following  opinion  by  Ashman,  J. : 

"It  is  quite  apparent  that  the  purpose  of  the  trust  was 
what  the  auditing  judge  assigned  to  it — to«fiEect  a  division  of 
the  estate  at  the  smallest  sacrifice  of  values.  It  is  also  clear 
that  powers  which,  to  this  end,  were  conferred  upon  the  trus- 
tee, and  the  duties  which  were  required  of  him  were  such  as 
rendered  the  trust  active  ;  Barnett's  Ap.,  46  Pa.  392 ;  Earp's 
Ap.,  75  Pa.  119 ;  Lightner's  Ap.,  11  W.  N.  181.  The  purpose 
was  entirely  legitimate  and  the  cestuis  que  trust,  with  one  ex- 
ception, appear  to  be  willing  that  it  shall  be  carried  out  on  the 
lines  indicated  by  the  testatrix.  The  way  is  stopped,  however, 
by  two  legal  principles.  One  is  that  the  gift  of  an  absolute 
estate  carries  with  it  every  incident  of  ownership.  The  testa- 
trix infringed  this  principle  when  she  gave  such  an  interest  to 
the  donees  and  then  tied  up  their  hands  from  exercising  any 
proprietary  rights.  She  might  have  cut  down  the  absolute 
estate  to  a  life  interest  by  a  simple  direction  that  the  donees 
were  to  have  the  use  and  income  for  life,  as  in  Urich  v.  Mer- 
kel,  81  Pa.  382  ;  or  by  a  formal  tnist,  as  in  Sheet's  Estate,  52 


Digitized  by 


Google 


580  COOPER'S  ESTATE. 

Opinion  of  Court  below.  [150  Piu 

Pa.  257.  Her  intent,  however,  was  not  to  reduce  the  original 
estate,  but  to  fetter  it ;  and  to  fetter  it  moreover  with  a  trust 
of  indefinite  duration.  On  this  point.  Strong,  J.,  said  in 
Sheet's  Estate,  supra,  ^  No  principle  is  better  settled  than  that 
if  a  testator  in  one  part  of  his  will  give  to  a  person  an  estate 
of  an  inheritance  of  lands,  or  an  absolute  interest  in  person- 
alty, and  in  subsequent  passages  unequivocally  shows  that  he 
means  the  devisee  or  legatee  to  take  a  lesser  interest  only,  the 
prior  gift  is  restricted  accordingly.  Subsequent  provisions 
will  not  avail  to  take  from  an  estate,  previously  given,  qual- 
ities that  the  law  regards  as  inseparable  from  it,  as,  for  example, 
alienability ;  but  they  are  operative  to  define  the  estate  given, 
and  to  show  that  what  without  them  might  be  a  fee,  was  in- 
tended to  be  a  lesser  right.'  And  he  adds  what  seems  directly 
applicable  here :  *  It  is  difficult  to  see  how  the  executor  could 
convert  an  estate  into  money  which  had  been  absolutely  and 
uncondition^ly  given  to  the  testator's  children.  It  is  more 
than  difficult,  it  is  impossible.'  The  rule  is  concisely  stated 
by  Mr.  Gray,  in  his  work  on  Perpetuities,  §  120 :  *  When  a 
person  is  entitled  absolutely  to  property,  any  provision  post- 
poning its  transfer  or  payment  to  him  is  void ; '  and  it  has  but 
one  exception,  in  separate  use  trusts  for  married  women.  That 
the  testatrix  intended  simply  to  postpone  the  enjoyment  of 
the  estate  taken  hf  the  first  takers  and  not  to  substitute  a  less- 
er interest,  is  evident  not  only  from  the  absence  of  any  limita- 
tions over,  but  from  her  direction  to  the  trustee  to  pay  over 
all  moneys,  principal  as  well  as  income,  from  time  to  time,  to 
the  parties  to  whom  she  had  given  the  absolute  estate.  The 
trust  was  therefore  directly  in  conflict  with  the  principle  which 
forbids  the  non-alienability  of  such  an  estate,  and  it  was  also 
obnoxious  to  the  rule  against  perpetuities.  The  trustee  was 
at  liberty  to  exercise  his  functions  until  two  thirds  of  the  per- 
sons interested  under  the  will  should  see  fit  to  order  a  sale. 
These  were  not  necessarily  children  of  the  testatrix,  but  might 
be  remote  descendants  who  were  not  living  at  her  death.  But 
until  that  demand  was  made,  there  was  a  mere  power  to  sell ; 
nothing  short  of  an  imperative  direction  to  sell,  irrespective  of 
contingencies  and  independent  of  discretion,  being  able  to  work 
a  conversion :  Peterson's  Ap.,  7  Nor.  403.  Hence  the  power 
might  have  continued  to  subsist  beyond  a  life  or  lives  in  being 
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and  twenty-one  years  thereafter.  It  is  not  necessary  to  inquire 
whether  or  how  an  effective  trust  might  have  been  created 
which  would  have  subserved  the  purpose  which  was  contem- 
plated by  this  will.  Mr.  Gray  says :  *  If  a  term  is  given  to 
trustees  to  pay  debts  and,  subject  to  the  term,  the  property 
is  devised  to  A,  the  interest  of  A  is  vested,  and,  like  aU  vested 
interests,  is  not  obnoxious  to  the  rule  against  perpetuities : ' 
Sec.  416.  In  such  case  the  payment  of  debts  is  not  a  condition 
precedent,  but  the  vesting  is  immediate,  and  the  trustees  will 
be  regarded  as  holding  in  trust  for  A,  subject  to  the  payment 
of  debts.  Nothing  of  the  kind  was  attempted  by  this  testatrix, 
and  we  are  of  opinion  that  the  trust  was  void,  and  that  the 
exceptant  is  entitled  to  immediate  payment." 

Urrars  assigned  Were  (1)  sustaining  exceptions ;  (2)  hold- 
ing trusts  invalid ;  (8)  because  of  their  imposition  after  the 
devise  ;  (4)  by  reason  of  establishing  a  perpetuity. 

John  O-,  Johnson^  for  appellant. — The  trust  is  an  active  one: 
Perry,  Trusts,  §  306 ;  Lightner's  Ap.,  11  W.  N.  181 ;  Ogden's 
Ap.,  70  Pa.  601 ;  Stambaugh's  Est.,  136  Pa.  686 ;  Livezey's 
Ap.,  106  Pa.  206  ;  and  cases  cited  in  opinion  of  auditing  judge. 
A  trust  may  be  imposed  after  an  absolute  devise :  Sheet's  Est., 
62  Pa.  267 ;  Vaux  v.  Parke,  7  W.  &  S.  19 ;  Briggs  v.  Davis, 
81*  Pa.  470;  Roland  v.  Miller,  100  Pa.  47. 

A  failure  to  fix  a  time  for  the  exercise  of  a  power  of  sale 
does  not  make  the  power  void  because  of  its  creating  a  perpe- 
tuity: Peters  v.  Lewes  R.  R.,  L.  R.  18  Ch.  Div.  429,  affirmed 
in  Cotton's  Trustees,  L.  R.  19  Ch.  Div.  624 ;  Buist's  Ap.,  23 
W.  N.  814;  Sugden,  Powers,  8th  ed.,  p.  848;  Gray,  Perpetui- 
ties, §  478.  A  power  may  be  good  although  no  time  be  fixed 
within  which  it  shall  be  exercised.  If  a  legal  purpose  for  the 
exercise  of  the  power  can  be  discovered,  the  power  will  be  held 
good,  because  it  will  be  credited  as  being  given  for  the  accom- 
plishment of  such  purpose.  If  not,  it  will  be  treated  as  a  nul- 
lity: Marshall's  Est.,  138  Pa.  260.  In  Wilen's  Ap.,  106  Pa. 
121,  affirmed  in  Aubert's  Ap.,  119  Pa.  48,  a  trust  to  hold  and 
divide  income  was  held  a  valid  active  trust.  There  is  no  per- 
petuity under  this  will  because  (1)  the  discretion  is  personal 
to  the  executor ;  (2)  the  discretion,  even  if  it  be  exercisable 
by  a  succeeding  executor  or  trustee,  must  be  exercised  within 


Digitized  by 


Google 


582  COOPER'S  ESTATE. 

Arguments.  [150  Pa. 

a  reasonable  time  ;  (8)  all  the  persons  interested  may,  at  any 
time,  demand  a  conveyanoe  of  the  property ;  and  (4)  two  thirds 
of  the  persons  interested  may,  at  any  time,  demand  a  sale  and 
distribution.  If  the  powera  are  invalid  now,  when  did  they 
become  so  ?  The  power  of  sale  exists  not  only  by  the  will  but 
by  Act  of  Feb.  24, 1884. 

There  is  no  illegal  restraint  on  alienation.  There  is  a  vested 
interest  in  the  devisee  which  he  can  sell  or  dispose  of  at  pleas- 
ure, and  it  is  only  the  time  of  enjoyment  of  the  profits  of  the 
same  which  is  provided  for :  Lennig's  Est.,  20  W.  N.  56 ; 
Ward's  Est.,  18  W.  N.  288 ;  Perry,  Trusts,  §  886,  4th  ed.  If 
it  is  possible  that  the  event  may  not  happen  within  the  time 
limited  by  the  rule  against  perpetuities,  the  rule  does  not  ap- 
ply :  Perry,  Trusts,  §  881,  4th  ed. 

T.  B.  Stork^  for  appellee. — The  opinion  of  the  court  below 
justifies  the  decision  that  the  will  creates  a  gift'  in  one  person 
with  power  to  manage  and  control  in  another.  The  executor 
is  not  only  to  pay  over  rents,  etc.,  but  also  principal  realized 
from  sales,  yet  the  control  is  placed  in  his  hands.  Distribution 
is  to  be  made  by  the  executor  to  "  persons  interested  "  under 
the  will,  who  may  be  great-great-grandchildren.  So  far  as  the 
minority  interest  is  concerned,  the  trust  may  be  interminable. 
The  following  cases  of  invalid  trusts  may  be  added  to  those 
cited  by  the  court  below :  Willard  v.  Davis,  8  Penny.  86  ;  Rod- 
rigue's  Ap.,  22  W.  N.  868,  s.  C.  1  Mona.  69 ;  Rea  v.  Girard 
Life  Ins.  Co.,  16  W.  N.  48 ;  Gillmer  v.  Daix,  141  Pa.  606 ; 
Snider  v.  Baer,  28  W.  N.  460. 

Where  the  whole  beneficial  interest  is  vested  in  the  cestui 
que  trust,  mere  active  duties  imposed  on  the  trustee  will  not 
sustain  a  trust:  Kuntzleman's  Est.,  136  Pa.  142;  Yarnall's 
Ap.,  70  Pa.  889 ;  Gray,  Restraints  on  Alienation,  §§  116,  123. 
In  the  cases  cited  by  appellant  the  cestui  que  trust  had  not 
the  entire  beneficial  interest.  While  a  testator  can  cut  down 
by  a  trust  a  fee  previously  given,  it  must  be  by  a  trust  for  life, 
for  separate  use,  a  spendthrift  trust  or  the  like.  An  equitable 
fee  in  Pa.  is  the  same  practically  as  a  legal  fee :  Moss*s  Est., 
11  W.  N.  806 ;  Keyser's  Ap.,  67  Pa.  286. 

If  the  cestui  que  trust  have  an  equitable  or  legal  fee,  as  ap- 
pellant concedes,  a  power  of  sale  in  an  executor  cannot,  any 
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more  than  a  more  complex  trust  forbid  their  full  enjoyment 
of  it :  Rea  v.  Girard  Life  Ins.  Co.,  16  W.  N.  48. 

When  a  person  is  entitled  absolutely  to  property,  any  pro- 
vision postponing  its  transfer  or  payment  to  him  is  void  :  Gray, 
Perpetuities,  §  120. 

Opinion  by  Mb.  Chief  Justice  Paxson,  October  8, 1892. 

While  this  is  a  close  case,  we  are  of  opinion '  that  the  audit- 
ing judge  was  correct  in  his  conclusions,  and  that  the  court  be- 
low erred  in  overruling  him.  I  understand  it  to  be  conceded 
that  the  trust  created  by  the  will  of  Emily  W.  Cooper  was  an 
active  trust,  and  that  its  purpose  was  entirely  legitimate.  The 
cestui  que  trustent,  with  a  single  exception,  are  willing  that 
the  trusts  shall  be  carried  out  as  directed  by  the  testatrix.  The 
learned  court  below,  however,  held  that  it  could  not  be  done, 
because  it  was  in  contravention  of  two  legal  principles.  One 
is  that  the  trust  is  engrafted  upon  a  fee,  and  the  other  is  that 
it  creates  a  perpetuity.  The  important  clause  of  said  will  is  as 
follows : 

"  I  give,  devise  and  bequeath  all  my  property,  real,  personal 
or  mixed,  of  whatsoever  nature  or  description,  to  my  children 
who  may  be  living  at  the  time  of  my  death,  share  and  share 
alike ;  if  any  one  of  my  children  shall  have  died  before  me  leav- 
ing children,  then  the  share  of  such  a  one  shall  go  to  such 
children;  all  the  said  property  to  be  subject  to  the  control  of 
my  executor  and  trustee  as  hereinafter  set  forth." 

By  the  next  clause  in  her  will  the  testatrix  appoints  her  son 
(appellant)  executor  of  her  will  and  "  trustee  of  all  my  prop- 
erty, real,  personal  or  mixed."  She  then  proceeds  to  confer 
upon  her  executor  and  trustee  certain  powers  in  regard  to  the 
management  of  the  real  estate,  the  particulars  of  which  I  need 
not  specify  further  than  to  say  that  he  is  authorized  tp  receive 
the  rents,  pay  debts  and  encumbrances  ;  to  sell  the  real  estate 
at  either  public  or  private  sale,  and  generally  to  "  do  every- 
thing whatsoever  which  may  be  requisite  and  necessary  in  ref- 
erence to  the  management"  thereof;  and  when  "two-thirds 
of  the  persons  interested  in  my  estate  shall  so  demand  to  sell 
my  property  real  or  personal  and  divide  the  proceeds  among 
those  interested  under  the  provisions  of  this  will." 

It  will  be  noticed  that  the  estate  is  impressed  with  the  trust 
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by  the  same  paragraph  which  contains  the  devise  to  the  chil- 
dren. We  think  the  intention  of  the  testatrix,  as  gathered 
from  the  four  comers  of  the  will,  was  accurately  stated  by  the 
auditing  judge  in  the  following  paragraph  of  his  opinion : 

^'  While  she  bequeaths  and  devises  all  her  estate  unto  her 
children  living  at  her  death,  and  the  children  of  any  who  were 
dead  leaving  children,  yet  she  did  not  intend  to  give  them  an 
absolute  vested  interest  payable  to  them  and  to  the  possession 
of  which  they  shall  be  immediately  entitled  upon  her  death. 
But  this  vesting  in  possession  she  postponed  until  two  thirds 
of  the  persons  interested  in  her  estate  shall  demand  a  final  dis- 
tribution, in  which  event  the  executor  and  trustee  shall  con- 
vert all  her  estate  into  cash  and  divide  among  those  interested 
under  the  will.  Until  this  event  occurs,  however,  she  placed 
all  her  property  under  the  control  of  her  executor,  whom  she 
expressly  appoints  as  trustee." 

It  being  clear  from  the  terms  of  the  will,  that  it  was  the  in- 
tention of  the  testatrix  to  create  a  trust  for  a  lawful  purpose, 
and  for  the  management  of  the  estate,  the  court  ought  not  to 
interfere,  unless  it  involves  a  violation  of  an  inflexible  rule  of 
law.  The  manner  in  which  the  trust  is  imposed  is  not  material 
if  the  intention  can  be  clearly  gathered  from  the  wilL  No 
particular  form  of  words  is  necessary  to  create  a  trust  It  was 
said  by  Lord  Eldon  in  King  v.  Denison,  1  V.  &  B.  278,  that 
the  word  ^^  trust "  not  being  made  use  of  is  a  circumstance  to 
be  attended  to,  but  nothing  more,  and  if  the  whole  frame  of 
the  wiU  created  a  trust,  for  the  particular  purpose  of  satisf jring 
which  the  estate  is  devised,  the  law  is  the  same,  though  the 
word  "  trust "  is  not  used.  In  Vaux  v.  Parke,  7  W.  &  S.  19, 
there  was  an  absolute  gift  which  was  cut  down  to  a  spendthrift 
trust  by  a  subsequent  clause  of  the  will,  and  this  was  held 
valid.  In  Briggs  v.  Davis,  81*  Pa.  470,  a  trust  was  imposed 
after  an  absolute  devise.  We  do  not  regard  this  trust  as  in 
any  way  an  illegal  restraint  upon  alienation,  for  the  reason 
that  there  is  a  vested  interest  in  the  devisee  which  he  can  sell 
or  dispose  of  at  pleasure,  and  it  is  only  the  time  of  enjoyment 
of  the  profits  of  the  same  which  is  provided  for. 

We  are  unable  to  see  anything  in  this  trust  which  is  in  con- 
flict with  the  law  in  regard  to  perpetuities.  The  mere  &ot 
that  no  time  is  fixed  within  which  the  power  of  sale  must  be 
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exercised,  does  not  of  itaelf  create  a  perpetuily.  It  is  sufficient 
to  say  that  a  power  to  sell  and  distribute  the  proceeds,  created 
by  a  will,  must  be  exercised  within  a  reasonable  time.  It  is  al- 
ways within  the  power  of  the  orphans'  court  to  control  the 
exercise  of  a  discretion  in  such  cases  upon  the  application  of 
the  parties  in  interest.  A  power  of  sale  is  good,  although  no 
time  be  limited  for  its  exercise :  Marshall's  Estate,  188  Pa. 
260.  Aside  from  this,  it  was  competent  for  all  the  parties  in 
interest  at  any  time  to  defeat  the  power  and  to  take  the  prop- 
erty discharged  thereof.  Under  these  circumstances,  we  can- 
not say  that  the  trust  created  a  perpetuity. 

It  is  not  necessary  to  discuss  the  case  further  in  view  of  the 
well  considered  opinion  of  the  auditing  judge. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  the  adju- 
dication is  affirmed,  and  distribution  ordered  in  accordance 
therewith. 


Armstrong  et  al.,  Appellants,  v.  Walker  et  al. 

Partition — Becu8ant  and  disappointed  legatees — Equitable  allotment. 
Whoever  avails  himself  of  a  testator's  bounty  shall  not  disappoint  his 
will ;  and  whoever  disappoints  his  will  shall  have  nothing  under  it,  at 
least  to  the  extent  of  the  disappointment ;  and  equity  treats  the  gift  to  the 
recusant  object  of  the  testator's  bounty  as  a  fund  or  source  of  a  fund  for 
the  compensation  of  disappointed  legatees  or  devisees. 

A  devisee,  being  also  executor,  having  wasted  the  personal  estate  of  his 
testator  to  an  amount  exceeding  the  value  of  his  interest  under  the  will, 
and  become  insolvent  may  in  an  action  of  partition  be  treated  as  having 
thereby  received  his  whole  share  of  the  estate. 

Jurisdiction  of  court  of  common  pleas. 

The  court  of  common  pleas  has  jurisdiction  to  award  partition  in  such 
case,  where  a  final  account  has  been  settled  in  the  orphans'  court,  and  the 
executor  is  insolvent  or  refuses  compliance  with  the  decree  of  the  or- 
phans' court. 

Argued  April  28, 1892.  Appeal,  No.  404,  Jan.  T.,  1892,  by 
plaintiffs.  Belle  M.  Armstrong  et  al.,  legatees  and  devisees  of 
John  W.  Walker,  deceased,  from  decree  of  C.  P.  Erie  Co., 
Nov.  T.,  1889,  No.  1,  for  defendants,  in  partition,  against  John 
W.  Walker,  and  the  Marine  National  Bank,  vendee  of  Thomas 
M.  Walker.  Before  Stebebtt,  Gbbbn,  McCollum,  MrroH- 
BLL  and  Heydrick,  J  J. 
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Bill  for  partition  praying  for  allotment  of  purparts,  subject 
to  the  condition  that  defendants  pay  indebtedness  to  estate  be- 
fore acquiring  title ;  or  decree  of  sale,  and  general  relief.  The 
court,  Gunnison,  P.  J.,  after  reference  to  a  master,  and  com- 
missioners to  divide,  allotted  purparts  to  defendants,  without 
conditions.  The  facts  appear  by  the  opinion  of  the  Supreme 
Court. 

See  case  in  orphans'  court.  Walker's  Est.,  116  Pa  419. 

Errors  oBiigned  were  (6)  dismissal  of  exceptions  and  decree 
of  partition. 

JS.  L.  Whittehey^  J.  W.  Wetmare  with  him,  for  appellants. 

T.  A.  Lamb,  F,  F.  Marshall  with  him,  for- appellee. 

Opinion  by  Mb.  Justice  Hbydbiok,  October  8, 1892. 

The  facts  have  not  been  as  fully  found  by  the  master  as 
could  be  desired.  From  his  report,  however,  supplemented  by 
the  undisputed  evidence,  it  appears  j;hat  John  H.  Walker, 
being  seized  and  possessed  of  considerable  real  and  personal 
estate,  by  his  will,  after  directing  that  his  children  should  live 
together  and  occupy  his  homestead  for  the  period  of  fifteen 
years  at  least,  and  as  much  longer  as  should  meet  the  approval 
of  the  majority  of  them,  and  that  his  son  Thomas  M.  should 
not  be  held,  beyond  the  fair  value  of  certain  city  lots  sold  to 
him,  for  the  purchase  money  thereof,  disposed  of  that  estate  as 
follows  :  ^^  In  the  next  place  I  will  and  direct  that  my  personal 
estate  after  the  payment  of  my  debts  shall  be  divided  among 
my  heirs  share  and  share  alike,  and  my  real  estate  after  the  ex- 
piration of  the  time  herein  named  for  the  occupancy  of  the 
homestead  by  my  children."  Of  this  will  he  appointed  his 
sons  John  W.  and  Thomas  M.  executors,  and  died  January  25, 
1875,  leaving  six  children  surviving  him.  At  the  time  of  his 
death  Thomas  was  indebted  to  him  in  the  sum  of  916.000,  for 
the  real  estate  sold  to  him,  secured  by  mortgage  upon  the  same 
real  estate,  and  in  the  farther  sum  of  910.000,  which  was  un- 
secured. The  executors  named  in  the  will  qualified  as  such, 
and,  upon  exceptions  to  their  final  account,  were  charged  by  the 
orphans'  court  of  Erie  county  with  a  balance  of  9121,418.18, 
due  the  estate.  The  valuation  made  in  the  present  proceeding 
shows  the  real  estate  to  be  worth  960,000 ;  thus  making  the 
total  value  of  the  estate  9181,418.18,  of  which  the  share  of 
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each  of  the  six  cliildren  would  be  $80,235.58.  But  two  of  the 
sons  having,  in  virtue  of  their  office  of  executors,  received  the 
personal  property  into  their  custody,  retain  the  whole  of  it, 
and  have  thus  gotten  very  much  more  than  their  due  propor- 
tion of  the  entire  estate  ;  one  of  them  is  shown  to  be  insolvent 
and  the  other  not  only  does  not  aver  readiness  or  willingness 
to  distribute  the  personal  estate  in  accordance  with  the  will, 
but  without  explanation  denies  his  liability  for  what  the  or- 
phans' court  has  decreed  against  him. 

It  is  a  maxim  of  the  law  that  whoever  will  avail  himself  of 
a  testator's  bounty  shall  not  disappoint  his  will.  The  converse 
proposition,  that  whoever  disappoints  the  will  of  a  testator  shall 
have  nothing  un^er  it,  is  equally  ti*ue,  at  least  to  the  extent  of 
the  disappointment.  In  such  cases  equity  treats  the  gift  to 
the  recusant  object  of  the  testator's  intended  bounty  as  a  fund 
or  source  of  a  fund  for  the  compensation  of  disappointed  lega- 
tees or  devisees.  The  most  &tmiliar  instance  of  the  application 
of  the  principle  is  where  a  widow  has  elected  not  to  take  under 
the  wiU  of  her  husband  and  has  taken  her  shave  of  the  personal 
estate  under  the  statute  and  her  dower  at  common  law.  There 
sequestration  of  the  benefit  intended  for  the  refusing  wife  is 
the  ordinary  means  of  compensating  the  disappointed  legatees 
and  devisees :  Sandoe's  Appeal,  66  Pa.  814 ;  Young's  Appeal, 
108  Pa.  17 ;  as  it  is  in  other  cases  of  disappointment.  But 
while  it  is  the  ordinary  remedy  it  is  not  the  only  one.  It  pro- 
ceeds upon  the  theory  that  there  may  be  a  surplus  to  which 
some  other  than  him  for  whose  benefit  the  remedy  is  allowed 
will  be  entitled.  But  as  was  said  in  Lewis  v.  Lewis,  18  Pa. 
82 :  ^^  Where  the  disappointed  devisee  must  be  a  loser  in  any 
event  it  would  be  useless  to  keep  the  property  locked  up  in  the 
hands  of  a  sequestrator  who  must  be  paid  for  his  services.  The 
profits  from  it  would  not  be  equal  to  the  profits  of  the  estate 
of  which  the  complainant  had  been  deprived ;  and  the  property 
would  remain  sequestered  forever."  Accordingly  this  court, 
in  the  case  cited,  adjudged  a  tract  of  land  devised  by  a  father 
to  a  son  forfeited  by  the  successful  assertion  of  a  paramount 
title  to  another  estate  devised  to  another  son,  and  permitted 
the  disappointed  devisee  to  recover  the  former  tract  from  the 
refractory  devisee  in  an  action  of  ejectment,  upon  a  special 
finding  that  the  estate  which  the  plaintiff  had  lost  exceeded  in 
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value  that  which  he  sought  to  recover.  It  was  confessed  in 
that  case  that  no  precedent  could  be  found  for  the  judgment, 
just  as  it  may  be  confessed  here  that  no  precedent  has  been 
found  for  holding  a  devisee,  who,  in  virtue  of  his  office  of  ex- 
ecutor, has  gotten  possession  of  the  personal  estate  of  his  testa- 
tor and  made  way  with  it,  to  be  in  the  same  predicament  with 
another  who  claiming  a  benefit  under  a  will  sets  up  an  adverse 
title  to  a  different  part  of  the  estate  given  to  another  by  the 
same  will.  But  the  will  of  the  testator  is  as  successfully  de- 
feated in  the  one  case  as  in  the  other ;  the  only  difference  being 
in  the  manner  of  accomplishing  the  result ;  and  surely  it  would 
be  a  shame  and  a  scandal,  as  was  said  of  a  less  objectionable 
proposition,  by  Gibson,  C.  J.,  in  Stump  v.  Findlay,  2  Rawle, 
168,  if  one  who  has  defeated  the  will  of  a  testator  by  a  breach 
of  trust  so  flagrant  that  the  law  punishes  it  as  a  misdemeanor, 
should  be  in  a  better  position  than  another  who  has  caused  the 
same  amd  none  other  disappointment  by  the  assertion  of  a  legal 
right.  It  cannot  be  so ;  and  therefore  he  who,  in  the  wrongful 
exercise  of  a  legal  right,  disappoints  his  co-legatees  and  co- 
devisees  must  be  held  to  the  same  consequences  that  would 
have  attended  a  rightful  disappointment  by  him. 

This  is  not  the  form  in  which  the  plaintiffs  ask  relief,  nor 
did  they  proceed  upon  the  theory  of  a  forfeiture  by  the  two 
devisees,  who  were  executors,  of  their  interests  in  the  real  es- 
tate, but  the  case  which  they  make  in  their  bill  and  sustain  by 
their  proofs  entitles  them  upon  the  principles  stated  to  recover 
the  whole  of  the  land  and  this,  it  is  manifest,  is  what  they 
would  ultimately  and  after  much  circuity  obtain  if  sequestra- 
tion were  resorted  to,  or  if  relief  were  granted  in  the  form  de- 
manded. The  court  could  not,  if  asked,  decree  that  the  bank 
pay  the  plaintiffs  the  amount  of  Thomas  M.  Walker's  devasta- 
vit, and  it  is  not  to  be  supposed  that  either  it  or  John  W. 
Walker  would  pay  four  times  the  value  of  one  sixth  of  the 
land  as  a  condition  of  acquiring  title  thereto.  Why  not,  then, 
come  directly  to  the  inevitable  result  by  holding  that  John  W. 
Walker  and  the  Marine  National  Bank  of  Erie,  which  stands  in 
Thomas  M.  Walker's  shoes  and  can  have  no  greater  lights  than 
he  had,  have  no  interest  in  the  land,  and  apportion  it  among 
the  plaintiffs?  This  is  what  ought  to  have  been  asked  and 
done  in  the  court  below,  and  may  yet,  with  proper  amend- 
ments of  the  prayer,  be  done. 
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The  objection  that  the  court  of  common  pleas  had  not  juris- 
diction because,  as  alleged,  the  decree  asked  would  involve  a 
settlement  of  the  estate  of  John  H.  Walker,  is  not  well  taken. 
The  report  of  the  master  shows  that  the  final  account  of  the  ex- 
ecutors has  been  settled ;  and  there  is  no  other  question  of  which 
the  orphans'  court  has  exclusive  jurisdiction  remaining  to  be  de- 
termined, unless  it  should  be  distribution  of  the  balance  of  that 
account.  But  as  already  seen  one  of  the  executors  is  insolvent 
and  the  other  for  some  reason  assumes  what  may  be  regarded 
as  an  attitude  of  defiance  of  the  decree  of  the  orphans'  court. 
Under  such  circumstances  and  after  the  lapse  of  fifteen  years 
after  the  personal  estate  ought  to  have  been  divided,  the  ex- 
ecutors cannot  complain  if  they  be  deemed  to  have  appropriated 
the  balance  found  against  them  to  their  own  use,  and  placed  it 
beyond  the  power  of  orphans'  court  to  distribute  it. 

There  is  some  obscurity  in  respect  to  the  $16,000  of  purchase 
money  due  from  Thomas  at  the  time  of  his  father's  death.  It 
does  not  appear  whether  it  was  included  in  the  balance  decreed 
against  the  executors.  It  is,  however,  immaterial  whether  it 
was  or  was  not,  or  whether  properly  so  included.  If  it  were 
necessary  to  swell  the  balance  to  $121,418.18  and  were  now 
stricken  out,  the  result  would  have  to  be  the  same. 

The  decree  is  reversed  and  the  record  is  remitted  with  in- 
structions to  the  court  below  to  make  partition  in  accordance 
with  this  opinion. 

Mb.  Justice  Mitchell  dissents. 


190  5m1 
160  wg 

O'Brien  v.  Phila.,  Appellant.  ^  ^] 

•150  "58d| 

Damages  for  change  of  grade  of  streets,  _!"^   ^^' 

A  property-owner  who  has  built  a  house  upon  his  lot  in  conformity  150  589 
with  the  existing  grade  of  an  old  and  open  public  highway,  can  recover—  _  ^5_  _ 
damages  from  the  city  of  Philadelphia  for  depreciation  in  the  value  of  ^^0  589 
the  property  occasioned  by  changing  the  actual  physical  elevation  of  the*  ^q 

highway  in  front  of  the  lot  to  conform  to  a  plan-regulation  legally  con-     27  sc   4631 
firmed  after  the  building  of  the  house,  said  plan  being  the  first  regulation   jgQ        5891 


of  grade  and  differing  from  the  actual  physical  elevation  of  the  old  high-  28  SC_122| 
kv  in  front  of  the  lot  150    589! 

•'  226       32 
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defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March 
T.,  1891,  No.  971,  on  verdict  for  plaintiff.  Before  Paxson, 
C.  J.,  Stbbbbtt,  Williams,  McCollxtm  and  Hbydrick,  J  J. 

Trespass  for  change  of  grade  of  street. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

JErrors  aaaiffned  were  (1)  entering  judgment  for  plaintiff, 
and  (2)  not  entering  judgment  for  defendant  on  the  point 
reserved. 

JS.  Spencer  Miller^  assistant  city  solicitor,  with  him  Charles 
B.  McMichael^  assistant  city  solicitor,  and  CharleB  F.  Warwick^ 
city  solicitor,  for  appellant,  cited  Rigney  v.  Chicago,  102  111. 
80 ;  Chamberlain  v.  West  End  Ry.,  2  B.  &  S.  605 ;  110  E.  C. 
L.  604,  617 ;  Beckett  v.  Midland  Ry.,  L.  R.  1  C.  P.  241,  on  ap- 
peal, 8  C.  P.  82  ;  Chicago  v.  Taylor,  126  U.  S.  165  ;  Pa.  R.  R. 
V.  Lippincott,  116  Pa.  472 ;  Pa.  R.  R.  v.  Marchant,  119  Pa. 
541 ;  Green  v.  Reading,  9  Watts,  at  p.  885 ;  Dillon,  Mun. 
Corp.,  §  998,  et  seq.  Ogden  v.  Phila.,  148  Pa.  480,  involved 
only  the  question  of  the  statute  of  limitations.  New  Brighton 
Boro.  V.  Church,  96  Pa.  881,  and  Hendrick's  Ap.,  108  Pa.  858, 
were  under  the  borough  Act  of  1878. 

Thomas  Learning^  Henry  O,  Terry  with  him,  for  appellee, 
cited  Jones  v.  Boro.,  144  Pa.  688 ;  Ogden  v.  Phila.,  148  Pa. 
480 ;  Kershaw  V.  Phila.,  C.  P.,  27  W.  N.  841. 

Opinion  by  Mr.  Justice  Steerbtt,  October  8,  1892. 

For  many  years  prior  to  commencement  of  this  suit,  plaintiff 
owned  a  house  and  lot  fronting  on  Haines  street  between  Sten- 
ton  avenue  and  Limekiln  pike,  now  in  the  22d  ward  of  Phila- 
delphia. Prior  to  1761,  what  is  now  Haines  street  was  an  old 
road.  In  that  year  a  jury  of  view,  appointed  by  the  court  of 
quarter  sessions,  reported  said  road,  with  courses,  etc.,  but  with- 
out any  fixed  grade,  as  a  public  highway,  and  in  September  of 
same  year  their  report  was  duly  confirmed  by  said  court.  Sub- 
sequently the  natural  surface  of  the  land,  on  which  the  road 
was  located,  was  somewhat  changed  and  the  grade  of  the  road 
thereby  improved.  As  a  public  highway,  this  road  has  been 
continuously  traveled  ever  since,  and,  from  time  to  time,  de- 
tached dwellings,  fronting  upon  it,  have  been  erected.  Mean- 
while, the  territory,  on  part  of  which  the  road  was  located,  was 
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absorbed  by  the  city  and  is  now  part  of  said  ward.  In  1871, 
more  than  a  century  after  said  road  was  recorded  as  a  public 
highway,  a  plan  of  that  section  of  the  city  embracing  that  part 
of  said  road,  now  called  Haines  street,  on  which  plaintiffs  prop- 
erty is  located,  was  presented  and  confirmed.  By  that  plan,  a 
grade  of  the  street,  differing  materially  from  the  traveled 
gi-ade,  was  prescribed.  This  first  established  paper  grade 
called  for  raising  Haines  street,  opposite  plaintiffs  house, 
which  was  erected  before  said  -plan  was  confirmed. 

In  1888,  Haines  street  was  physically  graded  so  as  to  con- 
form to  the  grade  established  as  aforesaid  in  1871.  By  that 
act  of  the  city  the  street  opposite  plaintiff's  house  was  so  raised 
as  to  leave  his  house  considerably  below  the  changed  surface 
of  the  street.  For  the  injury  thus  sustained  by  plaintiff  this 
suit  was  brought  and  a  verdict  rendered  in  his  favor  for  $240, 
subject  to  the  opinion  of  the  court  below  on  the  following 
question  of  law  reserved :  **  Whether  a  plaintiff  who  has  buUt 
a  house  upon  his  lot  in  conformity  with  the  existing  physical 
grade  of  an  old  and  open  public  highway,  can  recover  damages 
from  the  city  of  Philadelphia  for  depreciation  in  the  value  of 
the  property  occasioned  by  changing  the  de  facto  physical  eleva- 
tion of  the  highway  in  front  of  the  lot  to  conform  to  a  plan 
regulation  legally  confirmed  after  the  building  of  the  house, 
said  plan  being  the  first  regulation  of  grade  and  differing  from 
the  de  facto  physical  elevation  of  the  old  highway  in  front  of 
the  lot." 

Defendant's  motion  for  judgment  in  its  favor,  non  obstante 
veredicto^  was  afterwards  denied  and  judgment  for  plaintiff  was 
entered  on  the  verdict.  The  sole  question  presented  by  the 
two  specifications  is  whether  the  court  erred  in  denying  defend- 
ant's motion  and  entering  judgment  for  plaintiff. 

On  the  trial  the  evidence  was  directed  to  the  difference  in 
the  value  of  plaintiff's  property  before  and  after  the  raising  of 
the  natural  grade,  as  affected  by  that  act.  It  was  also  agreed 
that  no  objection  based  on  the  form  of  action  should  be  made. 
The  only  question  before  us  therefore  is  that  presented  by  the 
action  of  the  court  in  entering  judgment  for  the  plaintiff  on 
the  verdict,  etc.,  as  above  stated. 

If  any  regard  is  to  be  had  for  the  constitutional  mandate 
that   ^*  municipal  and  other  corporations  ....  shall   make 
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just  compensation  for  property  taken,  injured  or  destroyed  by 
the  construction  or  enlargement  of  their  works,  highways  or 
improvements,"  we  are  at  a  loss  to  see  how  the  learned  judge 
could  do  otherwise  than  decide  the  reserved  question  as  he 
did.  Nobody  conversant  with  the  history  of  the  constitutional 
provision  above  quoted  can  entertain  any  doubt  that  it  was  in- 
tended to  provide,  inter  alia^  for  the  class  of  cases  of  which 
O'Connor  v.  Pittsburgh,  18  Pa.  187,  is  a  conspicuous  example. 
It  has  uniformly  been  so  regarded  from  the  date  of  its  adop- 
tion until  the  present  time.  "^  It  is  a  fact,  conclusively  estab- 
lished by  the  verdict,  that,  as  a  direct  consequence  of  the 
elevation  of  grade  immediately  in  front  of  plaintiff's  property, 
its  market  value  was  lessened  at  least  to  the  extent  of  $240 ; 
but,  it  is  gravely  suggested  that  *^  such  a  damnum  is  not  nec- 
essarily an  inQuria^^^  and  hence  plaintiff  is  remediless.  That 
principle  has  no  application  to  the  class  of  cases  to  which  this 
belongs.  To  hold  that  it  has,  would  defeat  one  of  the  objects 
of  the  constitutional  mandate  in  question,  and  virtually  over- 
rule several  well  considered  cases.  We  do  not  propose  to  do 
either.  In  New  Brighton  Borough  v.  United  Presbyterian 
Church,  96  Pa.  831,  it  was  contended  that  inasmuch  as  the 
proprietor  of  a  borough  had  laid  it  out  into  lots  and  streets 
and  the  borough  had  never  fixed  the  grade  of  a  particular 
street,  it  was  not  liable  for  damages  for  grading  it  the  first 
time ;  but  it  was  held  that,  under  the  constitutional  provision 
above  quoted,  etc.,  owners  of  lots  are  to  be  compensated  for 
damages  resulting  from  changing  the  gprade  of  a  street,  and 
that  a  change  from  the  natural  grade  was  such  a  change  as  en- 
titled them  to  damages,  if  any  were  sustained  thereby. 

Again  in  New  Brighton  Borough  v.  Peirsol,  107  Pa.  280, 
the  claim  was  by  a  lot  owner  for  a  second  change  of  grade  after 
he  purchased  the  lot.  This  court,  holding  that  he  was  entitled 
to  recover,  said :  ^^  The  claim  now  is  for  change  of  grade  made 
since  defendant  in  error  purchased,  and  for  damages  sustained 
by  work  done  since  the  adoption  of  the  constitution." 

In  Ogden  v.  Philadelphia,  148  Pa.  430,  the  claim  was  for 
damages  caused  by  grading  North  street.  After  stating  the 
undisputed  facts  were  ^^  that  the  first  grade  ....  was  estab- 
lished on  the  city  plan  in  1871,  but  nothing  was  done  on  the 
ground  until  1887,"  our  Brother  Mitchell  says :  "  For  the 
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establishment  of  the  grade  of  1871  there  was  no  right  of  ac- 
tion: O'Connor  v.  Pittsburgh,  18  Pa.  187;  Philadelphia  v. 
Wright,  100  Pa.  235.  Therefore  the  statute  of  limitation  could 
not  begin  to  run  from  that  date.  But  the  constitution  of  18T4, 
article  xvi,  §  8,  gave  a  right  to  owners  to  have  compensation 
for  property  injured,  as  well  as  for  property  taken  by  munici- 
pal and  other  corporations  in  the  construction  or  enlargement 
of  their  works.  The  right  of  action  which  this  section  gives 
is  clearly  for  the  actual  establishment  of  the  grade  on  the  land. 
The  general  rule  is  that  the  cause  of  action  arises  when  the 
injury  is  complete,  and  this  has  been  uniformly  applied,  to  the 
taking  of  property  for  public  use,  from  the  case  of  Schuylkill 
Nav.  Co.  V.  Thoburn,  7  S.  &  R.  411,  down  to  the  present 
day,  etc.  .  .  .  There  is  nothing  in  the  constitutional  prori- 
sion  which  indicates  an  intent  to  depart  from  the  general  rule 
under  which,  in  the  present  case,  the  cause  of  action  could  not 
arise  until  the  actual  cutting  down  of  the  ground  in  1887." 

Jones  V.  Borough  of  Bangor,  144  Pa.  688,  is  to  the  same 
effect.  In  that  case  our  Brother  McCollum,  speaking  for  the 
court,  said :  ^^  Injuries  to  abutting  property,  caused  by  a  change 
of  grade,  an  alteration  or  enlargement  of  the  street,  do  not 
necessarily  result  from  the  opening  of  it  to  public  travel.  It 
is  true  that  in  a  proceeding  to  recover  damages  caused  by  the 
opening  and  grading  of  a  street  the  party  must  submit  his 
whole  claim,  embracing  consequential  as  well  as  direct  injuries , 
but,  ^  where  the  grading  occurs  as  a  separate  act  of  the  pub- 
lic authorities,  and  so  long  after  the  opening  of  the  street  that 
the  assessment  of  damages  at  the  time  of  the  appropriation, 
cannot  include  those  resulting  fi-om  the  grading,  the  latter 
may  be  ascertained  by  a  second  view : '  Pusey  v.  Allegheny 
City,  98  Pa.  622." 

We  have  no  doubt  that  the  plaintiffs  case  was  clearly  within 
the  constitutional  mandate,  and  hence  there  was  no  error  in 
entering  judgment  in  his  favor  for  the  amount  of  damages 
found  by  the  verdict  of  the  jury. 

Judgment  affirmed. 

[See  also  the  following  cases.] 

Vol.  cl— 88 
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Groff  V.  Phila.,  Appellant. 

DamageBfor  change  qf  grade  qf  etreeU 

Where  a  property-owner  erected  a  house  on  his  lot  after  the  confirmation 
of  the  plan  fixing  the  grade  of  a  street,  it  seems  that  he  is  restricted  in  his- 
right  to  recover  to  injury  done  to  his  land  alone  by  the  grading  of  the 
street,  and  injury  to  his  house  as  an  item  of  damage  is  properly  excluded. 

Argued  April  4,  1892.  Appeal,  No.  290,  Jan.  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March 
T.,  1891,  No.  974,  on  verdict  for  plaintiff.  Hicks  N.  GrofiE. 
Before  Paxson,  C.  J.,  Stebbbtt,  Williams,  MoCollum  and 
Heydriok,  JJ. 

-Trespass  for  change  of  grade  of  street. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Urrars  assiffned  were  same  as  in  preceding  case. 

JS.  Spencer  Miller^  assistant  city  solicitor,  with  him  Charles 
B,  McMichael^  assistant  city  solicitor,  and  Charles  F.  Warwick^ 
city  solicitor,  for  appellant. 

Thomas  Learning^  Henry  C.  Terry  with  him,  for  appellee, 
cited  Plan  166, 143  Pa.  414. 

Opinion  by  Mr.  Justice  Stebbbtt,  October  8, 1892. 

This  case  was  argued  with  O'Brien  v.  City  of  Philadelphia, 
Apt.,  No.  355  of  January  Term  1892,  [the  preceding  case,]  and 
depends  on  substantially  a  similar  state  of  facts,  except  in  this, 
that  plaintiff  erected  a  house  on  his  lot  after  the  confirmation 
of  the  plan  of  1871,  fixing  the  grade  of  Haines  street.  The 
learned  trial  judge,  however,  rightly  excluded  injury  to  said 
house  as  an  item  of  damage,  and  restricted  plaintiff's  right  of 
recovery  to  injury  done  to  his  land  alone  by  the  grading  of  said 
street.  With  this  exception  both  cases  involved  the  same  gen- 
eral question.  For  reasons  given  in  opinion  just  filed  in  the 
case  referred  to,  we  think  there  was  no  error  in  the  rulings 
complained  of,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[See  also  the  preceding  and  succeeding  cases.] 
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Hobson  V.  Phila.,  Appellant. 

Deed — Orant  cf  land  bouTided  by  street. 

While  as  a  general  role  the  conveyance  of  a  lot  described  as  bounded 
upon  an  open  street  carries  title  to  the  centre  of  the  street,  the  construc- 
tion of  the  deed  should  be  controlled  by  the  intention  of  the  parties,  and 
an  intention  to  restrict  the  grant  to  the  side  of  the  street  may  be  inferred 
from  the  grant  of  a  right  of  way  over  the  street  by  the  same  conveyance. 

Damages  for  change  of  grade  of  etreeU 

The  owner  of  property  abutting  on  a  public  street  is  entitled  to  dam- 
ages for  change  of  grade,  under  art.  16,  §  8  of  the  constitution,  although 
he  has  no  title  to  land  occupied  by  the  street. 

Argued  April  4,  1892.  Appeal,  No.  449,  Jan.  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March 
T.,  1891,  No.  154,  on  verdict  for  plaintiff,  Jos.  Hobson.  Be- 
fore Paxson,  C.  J.,  Stbbrbtt,  Williams,  MoColltjm  and 
Heydriok,  JJ. 

Trespass  for  change  of  grade  of  street. 

The  facts  as  they  appeared  on  the  trial  before  Abnold,  J., 
are  stated  in  the  opinion  of  the  Supreme  Court. 

Defendant's  points  were  as  follows : 

"  1.  The  jury  must  find  for  the  defendant."    Refused.  [1] 

**  2.  In  no  view  of  plaintiff's  case,  as  presented  by  his  state- 
ment, can  he  recover  more  than  the  injury  which  he  may  have 
suffered  in  his  property  during  the  period  which  intervened  be- 
tween the  doing  of  the  work  complained  of  and  the  institution 
of  this  suit."     Refused.  [2] 

"  8.  The  plaintiff's  evidence  having  been  exclusively  as  to 
the  injury  to  the  principal  value  of  plaintiff's  property  through 
the  grading  of  Wood  street  to  the  present  level,  and  the  said 
evidence  furnishing  no  information  enabling  the  jury  to  esti- 
mate the  current  damages  during  the  period  intervening  be- 
tween the  doing  of  the  work  and  the  institution  of  this  suit, 
the  jury  must  find  for  the  defendant."     Refused.  [8] 

^^4.  The  plaintiff  cannot  recover  damages,  save  in  the 
amount  of  the  difference  between  the  value  of  his  property 
without  a  highway  to  reach  it  upon,  and  with  Wood  street  in 
its  present  condition.  Answer :  That  is  true.  It  amounts  to 
this.    He  cannot  recover  more  damages  than  the  difference 
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between  the  value  of  the  property  before  the  grading  and 
after  it."  [4] 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

JErrora  asstffned  were  (1-4)  refusing  points,  quoting  them, 
and  (5)  entering  judgment  for  plaintiff. 

JS.  Spencer  MViery  assistant  city  solicitor,  with  him  Oharle9 
jB.  McMichaely  assistant  city  solicitor,  and  Charles  F.  Warwick^ 
city  solicitor,  for  appellant. 

i.  H.  R,  Nyce^  for  appellee. 

Opinion  by  Mb.  Justice  Stbbbbtt,  October  8, 1892. 

In  his  statement  of  claim,  plaintiff  alleges  that  in  grading  a 
portion  of  Wood  street  in  1891,  pursuant  to  an  ordinance  of 
councils,  the  city  defendant  excavated  the  bed  of  said  street  in 
front  of  his  property  to  a  depth  varying  from  four  to  eleven 
feet,  thereby  leaving  said  property  so  far  above  the  level  of  the 
street  as  to  render  it  inaccessible  for  ordinary  use,  and  thus  in- 
juring it  to  the  extent  of  $1,600,  which  he  claimed  as  damages. 
His  evidence  was  directed  to  the  difference  in  market  value  of 
his  property  before  said  grading  was  done  and  its  value  when 
the  work  was  completed,  as  affected  by  said  improvement  of 
the  street.  In  a  clear  and  concise  charge,  calling  attention  of 
the  jury  to  the  evidence,  etc.,  the  case  was  submitted  by  the 
learned  judge,  and  a  verdict  rendered  in  favor  of  plaintiff  for 
9900. 

It  appears  that  plaintiff's  property  is  part  of  a  larger  lot, 
which  the  executors  of  William  Wright,  by  deed  December  4, 
1883,  conveyed  to  him  in  fee.  It  is  bounded  by  the  "  north 
easily  side  "  of  Wood  street,  the  "  north  westly  side  "  of  Wright 
street,  the  ^^  south  eastly  side  "  of  Grates  street,  etc.  The  side 
lines  of  these  three  boundary  streets  are  so  given  in  the  descrip- 
tion as  to  indicate  a  purpose  to  limit  the  operation  of  the  grant, 
in  that  direction,  to  them  respectively.  That  purpose  is  further 
evidenced  by  the  words  which  follow,  viz. :  "  Together  with 
the  free  and  common  use,  right,  liberty  and  privilege  of  said 
Wright  street,  Wood  street  and  Gates  street."  We  think  the 
grant  in  fee  to  Hobson  was  not  intended  to  extend  to  the 
middle  line  of  Wood  street,  the  whole  of  which,  at  that  point, 
was  located  on  land  belonging  to  the  Wright  estate ;  but  the 
words  above  quoted  gave  him  "the  free  and  common  use. 
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right,  liberty  and  privilege  "  of  Wood  street,  as  a  means  of  in- 
gress and  egress  to  and  from  the  lot  conveyed  to  him.  While, 
as  a  general  rule,  the  conveyance  of  a  lot  described  as  bounded 
upon  an  open  street  carries  title  to  the  centre  of  the  street 
(Paul  V.  Carver,  26  Pa.  228,  and  Cox  v.  Freedley,  88  Pa.  124), 
it  is  nevertheless  true  that  the  construction  of  the  deed  should 
be  controlled  by  the  intention  of  the  parties,  and  they  may  so 
express  their  intention  to  adopt  the  side  line  of  the  street  as 
the  limit  of  the  grant.  This  is  conceded  in  the  cases  above 
cited;  but  it  is  there  held  that  an  intention  tb  restrict  the 
grant  to  the  side  of  the  street,  cannot  be  inferred  from  the 
words  *^  along  the  northerly  side,"  nor  from  measurements  of 
the  rectangular  lines  that  terminate  at  the  side  of  the  street. 
In  the  case  before  us,  we  have  the  further  significant  fact  that 
the  deed  contains  a  grant  of  a  right  of  way,  etc.,  over  Wood 
street.  If  the  intention  had  not  been  to  retain  title  in  the  soil 
of  the  street  why  did  the  grantors  give  Hobson  "  the  free  and 
common  use,  right,  liberty  and  privilege  "  of  Wood  street?  If 
the  grant  to  Hobson  carried  title  to  the  soil  of  Wood  street  the 
grant  of  the  right  of  way  was  superfluous  and  meaningless. 
The  latter  grant  is  broad  enough  to  include  the  entire  width 
of  Wood  street.  As  a  right  of  way,  appurtenant  to  plaintiff's 
lot,  it  is  clearly  given ;  and,  properly  construed,  we  think  the 
language  of  the  deed  warrants  the  conclusion  that  it  was  the 
intention  of  the  parties  that  title  in  the  soil  of  the  street  should 
remain  in  the  grantors,  subject  to  the  easement  in  favor  of  the 
grantee. 

As  owners  of  the  soil  on  which  Wood  street  was  located, 
Wright's  executors  had  a  right  to  dedicate  the  same  for  high- 
way purposes,  and  there  was  no  reason  why  the  city  should  not 
accept  their  conveyance.  The  rights  of  the  plaintiff  were  not 
compromised  by  the  transaction.  When  he  purchased  in  1888, 
Wood  street  was  laid  out  upon  the  official  plans  of  the  city, 
and,  of  course,  it  was  taken  for  granted  that  it  would  be  open- 
ed to  public  use,  sooner  or  later.  The  plaintiff  with  his  pur- 
chase of  the  lot  acquired  the  right  of  way  which  furnished 
him  a  convenient  means  of  access  thereto.  If  the  grading  of 
the  street  injured  his  property  to  the  extent  of  $900,  as  the 
jury  found,  we  are  at  a  loss  to  understand  why  he  should  not 
be  entitled  to  recover. 
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There  is  no  merit  in  either  of  the  specifications  of  error. 
The  only  question  in  the  case  was  as  to  the  amount  of  damages 
to  which  the  plaintiff  was  entitled.  That  was  a  question  of 
fact  exclusively  for  the  jury,  and  as  such  it  was  fairly  submit- 
ted to  them  by  the  learned  trial  judge.  In  O'Brien  v.  Philadel- 
phia and  Goff  v.  Same  [the  preceding  cases],  we  have  to-day 
filed  opinions  bearing  on  some  of  the  questions  raised  by  appel- 
lant in  this  case.  It  is  unnecessary  to  repeat  what  has  been 
there  said. 

Judgment  afiBrmed. 


Mensch,  Appellant,  v.  Pa.  R.  R.  Co. 

[Marked  to  be  reported.] 

Risk  qf  employment — Negligence — Evidence — PreALmpUon — Master  and 
servant — Fellow-servant. 

In  an  action  by  an  employee  against  his  employer,  in  the  absence  of 
definite  proof  of  some  negligence  which  directly  or  naturally  results  in 
injury  to  the  employee,  the  accident  is  regarded  as  one  of  the  hazards  of 
the  employment  of  which  the  servant  takes  the  risk  and  for  which  there 
can  be  no  recovery. 

While  a  railroad  company  employer  is  bound  to  furnish  its  employees 
with  ordinarQy  safe  tools  and  machinery,  the  mere  fact  that  a  car  which  was 
the  cause  of  the  employee's  injury  was  in  an  unsafe  and  dangerous  condi- 
tion is  not  prima  facie  evidence  of  negligence  on  the  part  of  the  employer. 
To  warrant  a  jury  in  finding  negligence  the  evidence  should  show  that  the 
employer  had  previous  knowledge  of  the  condition  of  the  car  or  ought  to 
have  had  such  knowledge,  and  failed  to  repair  the  defect  within  a  reason- 
able time. 

To  warrant  an  inference  of  negligence  on  the  part  of  the  employer, 
there  must  be  proof  of  the  existence  of  the  defect  at  some  time  prior  to 
the  accident  or  of  a  failure  to  properly  inspect.  Where  the  evidence 
showed  that,  about  a  week  before  the  accident,  the  car  was  taken  out  of  a 
yard  where  there  was  a  thorough  system  of  inspection  and  none  of  the 
train  hands  afterwards  saw  the  defect  prior  to  the  accident,  the  jury  can- 
not be  permitted  to  find  that  defendant  ought  to  have  had  knowledge  of 
the  defect. 

Any  defect  which  may  become  apparent  in  tools  or  machinery  it  is  the 
duty  of  the  servant  to  observe  and  report  to  his  employer,  and  the  em- 
ployer is  not  liable  to  an  employee  for  the  negligence  of  a  fellow-servant 
in  die  same  employment. 

Argued  AprU  18, 1892.  Appeal,  No.  68,  Jan.  T.,  1892,  by 
plaintiff,  George  E.  Mensch,  from  judgment  of  0.  P.  Centre 
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Co.,  Jan.  T.,  1890,  No.  28,  on  verdict  for  defendant.     Before 
Paxson,  C.  J.,  Gbeen,  Williams,  Mitchell  and  Hby- 

DBIGK,  JJ. 

Trespass  by  employee  for  injury  caused  by  defect  in  car. 

The  material  facts  as  they  appeared  at  the  trial  before 
FuBST,  P.  J.,  are  stated  in  the  opinion  of  the  Supreme  Court. 
Plaintiff  was  a  brakeman  and  the  injury  was  caused  by  a  pro- 
jecting bolt,  fully  described  in  the  evidence  quoted  in  the 
opinion. 

After  plaintifTs  evidence  was  in,  defendant  moved  for  a  non- 
suit, which  being  refused,  D.  R.  Jacoby,  the  general  yard  mas- 
ter of  defendant's  yards  at  Sunbury,  was  called  and  t^tified, 
by  reference  to  a  book  and  slip,  containing  the  record  of  in- 
coming and  outgoing  trains,  that  the  car  which  caused  the  ac- 
cident arrived  at  the  Sunbury  yards  Nov.  26,  1887,  and  left 
Nov.  28 ;  that  cars  were  inspected  every  day  they  remained  in 
the  yard.  Other  witnesses  testified  to  the  thorough  character 
of  the  inspection,  but  not  of  this  particular  car. 

Plaintiff  moved  to  strike  out  the  testimony  of  Jacoby,  and 
[defendant,  under  objection  and  exception,  gave  in  evidence 
the  book  and  slip  containing  the  record  of  the  trains.]  [1] 
To  lay  the  ground  for  this  evidence  the  witness  testified  that 
the  record  was  made  by  the  clerks  in  the  office,  who  took  the 
numbers  passing  along  the  track,  that  the  clerks  who  made 
them  were  still  in  the  office,  and  that  the  records  were  kept 
there  on  file  under  the  control  of  the  witness. 

The  court  charged  the  jury  as  follows,  inter  alia : 

"  Therefore,  it  not  appearing  that  the  railroad  company  em- 
ployed insufficient  or  incompetent  inspectors  or  that  it  had  any 
knowledge  of  their  incompetency,  and  it  appearing  that  this 
car  went  through  the  yard  at  Sunbury  immediately  prior  to 
the  conveyance  of  the  load  of  coal  to  Pleasant  Gap,  we  say  to 
you  that  there  is  no  evidence  in  this  case  affecting  the  defend- 
ant with  any  knowledge  of  the  particular  defect  in  this  car  on 
Dec.  5, 1887  ....  and,  having  this  view  of  the  case,  we  are 
compelled  to  say  to  you  that  the  verdict  must  be  for  the  de- 
fendant." [2] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were,  (1)  ruling  on  evidence,  quoting  the 
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evidence  but  not  the  bill  of  exception ;  (2)  instructions,  quot- 
ing them  ;  and  (8)  directing  verdict  for  defendant. 

John  H,  Orvi%^  with  him  C,  M.  Bower  and  Elli%  L.  Orvis^  for 
appellant. — ^The  company's  books  were  not  evidence :  1  Grr. 
Ev.,  §  1, 498 ;  Com.  v.  Woelper,  8  S.  «&  R.  28 ;  Thomas  v.  Wright, 
9  S.  &  R.  87 ;  Spalding  v.  Saxton,  6  Watts,  888 ;  without  due 
proof  of  the  entries :  Stoever  v.  Whitman,  6  Bin.  416  ;  Com. 
V.  Switzer,  184  Pa.  888. 

It  being  the  duty  of  defendant  to  furnish  cars  in  a  safe  con- 
dition, the  dangerous  condition  of  the  car  at  the  time  of  the 
accident  is  prima  facie  evidence  of  negligence,  and  if  unex- 
plained would  require  a  jury  to  find  negligence.  Where  a 
railroad  car  is  defective,  the  burden  of  disproving  negligence 
is  on  the  company  :  Empire  Co.  v.  Wamsutta  Co.,  68  Pa.  14 ; 
Leech  v.  The  Miner,  1  Phila.  144.  Intemperate  habits  of  con- 
ductor raises  presumption  of  negligence  until  rebutted :  Pa.  R. 
R.  V.  Books,  57  Pa.  839.  Alterations  of  appliances  after  ac- 
cident, are  admissible :  R.  R.  v.  McElwee,  67  Pa.  811 ;  McEee 
V.  Bidwell,  74  Pa.  218.  If  there  is  evidence  from  which  neg- 
ligence may  be  inferred  it  is  for  the  jury :  Neslie  v.  R.  R.,  118 
Pa.  300 ;  Craven  v.  R.  R.,  46  Leg.  Int.  108 ;  no  matter  how 
strong  the  countervailing  proof:  R.  R.  v.  Foxley,  107  Pa.  587. 

Where  a  railroad  company  ought  to  know  of  a  defect,  it  is 
negligence  not  to  know  and  remedy  it :  Bier  v.  Standard  Mfg. 
Co.,  180  Pa.  446.  A  railroad  company  owes  its  employees  the 
duty  of  regular  inspection  of  cars :  R.  R.  v.  Huber,  128  Pa. 
68.  This  car  remained  at  Pleasant  Gap  siding  over  a  week, 
and,  from  the  theory  of  defendant's  own  witnesses,  this  defect 
must  have  existed  for  that  length  of  time.  It  was  not  a  latent 
defect,  but  could  have  been  discovered  by  even  a  casual  in- 
spection. No  evidence  was  offered  as  to  inspection  on  this 
branch  road.  Whether  provision  as  to  inspection  is  reasonable 
and  adequate  is  for  the  jury  under  the  facts  of  each  case : 
R.  R.  V.  Hughes,  119  Pa.  815.  It  will  not  do  to  say  that  the 
failure  to  inspect  would  be  the  negligence  of  a  fellow-workman 
for  which  the  company  would  not  be  liable,  under  R.  R.  v. 
Hughes,  119  Pa.  815.  There  was  no  evidence  that  any  car 
inspector  had  been  negligent,  and  negligence  of  a  fellow-servant 
is  never  presumed.     The  doctrine  that  a  workman  assumes  the 
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risk  of  the  negligence  of  fellow-workmen  was  pushed  to  the 
outer  verge  in  Canal  Co.  v.  Carroll,  89  Pa.  374.  The  interests 
of  all  parties  demand  that  the  rule  be  not  extended. 

John  Blanchardy  E.  M.  Blanchard  with  him,  for  appellee. — 
Testimony  of  teller  as  to  entries  on  bank-scratoher,  whether 
made  by  him  or  not,  are  evidence :  Henry  v.  Oves,  4  Watts 
46.  Where  one  knows  a  writing  to  be  genuine,  and  his  mind 
is  so  convinced  that  he  is  on  that  ground  enabled  to  swear  pos- 
itively to  the  fact,  it  is  evidence,  although  the  writing  may  not 
be  known  or  the  memory  refreshed :  1  Gr.  Ev.  §  437.  A  car 
record  was  admitted  in  Huckstein  v.  Jolly,  42  Leg.  Int.  821, 
although  not  made  by  the  witness.  Besides,  there  was  inde- 
pendent testimony  of  other  witnesses  as  to  the  inspection,  etc. 

A  servant  takes  the  risk  of  defects  in  machinery  produced 
by  time,  not  brought  to  the  master's  knowledge :  Baker  v.  Al- 
legheny Val.  R.  R.,  95  Pa.  215 ;  Augerstein  v.  Jones,  189  Pa. 
189.  It  is  the  servant's  duty  to  report  defects  to  the  master  : 
R.  R.  V.  Hughes,  119  Pa.  812,  814 ;  Patterson  v.  R.  R.,  76 
Pa.  889.  That  the  materials  were  in  fact  defective  does  not 
tend  even  prima  facie  to  establish  negligence :  Wood,  Master 
&  Servant,  §  882.  The  fact  of  breakage  is  as  consistent  with 
care  as  with  negligence.  It  cannot,  therefore,  be  evidence 
of  negligence :  R.  R.  v.  Hughes,  119  Pa.  812.  A  railroad 
company  is  bound  to  use  such  machinery  only  as  is  reasonably 
safe  and  in  common  use:  R.  R.  v.  Hughes,  119  Pa.  801; 
Sykes  v.  Packer,  99  Pa.  465 ;  AJlison  Mfg.  Co.  v.  McCormick, 
118  Pa.  519;  MuUin  v.  Steamship  Co.,  78  Pa.  25;  Titus  v.  R. 
R.,  186  Pa.  618. 

The  trainmen  are  inspectors  en  route.  If  they  fail  in  their 
duty,  their  negligence  is  not  imputable  to  •  the  company :  Pa. 
R.  R.  V.  Hughes,  119  Pa.  801 ;  Baker  v.  R.  R.,  95  Pa.  211. 
They  and  car-inspectors  are  fellow-servants:  Lehigh  Valley 
Coal  Co.  V.  Jones,  86  Pa.  482 ;  Tube  Works  v.  Bedell,  96  Pa. 
175;  R.  R.  Co.  v.  Bell,  112  Pa.  400;  CampbeU  v.  R.  R.,  17 
W.  N.  78. 

In  the  absence  of  proof  to  the  contrary,  the  presumption  is 
that  the  system  of  inspection  is  sufficient,  also  that  sufficient 
time  had  not  elapsed  to  convey  notice  of  the  defect.  Even 
plaintiffs  evidence  shows  that  the  necessary  inspection  by  the 
trainmen  was  made. 
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Even  accepting  plaintifiTs  contention,  and  the  evidence 
would  at  best  be  a  mere  scintilla,  and  that  is  not  sufficient  to 
carry  the  case  to  the  jurj*^ :  Ryder  v.  Campbell,  L.  R.  40  Ex. 
34 ;  Howard  Exp.  Co.  v.  Wile,  64  Pa.  201 ;  Cunningham  v. 
Smith,  70  Pa.  450;  R.  R.  v.  Yerger,  78  Pa.  121;  Ins.  Co.  v. 
Laury,  84  Pa.  43 ;  Hyatt  v.  Johnston,  91  Pa.  196 ;  Cover  v. 
Manaway,  115  Pa.  888. 

The  cases  cited  by  appellant,  on  the  burden  of  disproving 
negligence,  are  passenger  cases. 

Opinion  by  Mr.  Justice  Green,  October  8, 1892. 

The  plaintiff,  while  in  the  strict  performance  of  his  duty, 
was  grievously  injured  without  any  fault  of  his  own,  and  the 
cause  of  his  injury  was  a  defect  in  one  of  defendant's  cars. 
This  defect  was  unknown  to  him  and  he  had  no  sufficient  op- 
portunity to  discover  it  prior  to  the  accident.  If  the  princi- 
ples of  law  applicable  to  the  facts  of  the  case  will  permit  a 
recovery,  the  plaintiff  is  undoubtedly  entitled  to  recover  com- 
pensation for  his  injury.  The  very  able  counsel  for  the  appel- 
lant with  much  frankness  concedes  that  inasmuch  as  the 
plaintiff  was  an  employee  of  the  defendant,  the  mere  &tct  of 
his  injury  raises  no  presumption  of  negligence  on  the  part  of 
the  defendant,  and  further  that  the  plaintiff  must  prove  affirm- 
atively the  negligence  of  the  defendant,  and  that,  in  the  ab- 
sence of  such  proof,  it  is  the  duty  of  the  court  to  take  the  case 
from  the  jury  and  direct  a  verdict  for  the  defendant.  The 
contention  of  the  learned  counsel  is  that  where  there  is  any 
proof  of  negligence,  more  than  a  scintilla,  the  question  becomes 
a  question  of  fact  for  the  jury,  and  that,  in  the  present  case, 
the  proof  being  that  the  car  numbered  9820  was  in  an  unsafe 
and  dangerous  condition  which  caused  the  plaintiff's  injury,  a 
prima  facie  case  of  negligence  was  made  out  which  required 
the  trial  court  to  submit  the  question  to  the  jury. 

It  is  not  to  be  doubted  that  the  plaintiffs  injury  was  caused 
by  a  projecting  iron  rod,  which  extended  several  inches  beyond 
its  proper  position  at  the  end  of  the  car,  and  it  must  be  con- 
ceded that  the  plaintiff  had  no  knowledge  of  its  presence  and 
no  opportunity  to  discover  it.  He  was  a  brakeman  and  it  was 
his  duty  to  couple  the  car  in  question  to  another  car,  and  it 
was  dark  when  he  undertook  to  perform  this  duty.     There  is 
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no  evidence  that  he  knew  of  the  condition  of  the  car  or  that 
he  was  in  the  least  degree  derelict  or  careless  in  the  perform- 
ance of  his  duty. 

If  the  defendant  had  previous  knowledge  of  the  condition  of 
the  car,  or  ought  to  have  had  such  knowledge,  and  failed  to  re- 
pair the  defect  within  a  reasonable  time,  it  would  be  guilty  of 
negligence  and  the  plaintiff  would  be  entitled  to  recover.  It 
is  not  claimed  by  the  appellant  that  there  is  any  evidence  in 
the  case  showing  that  the  defendant  had  actual  knowledge  of 
the  defect  at  any  time  prior  to  the  accident,  but  the  contention 
is  that  under  all  the  evidence  the  defendant  ought  to  have  had 
such  knowledge  and  is  therefore  liable.  This  contention  ren- 
ders it  necessary  to  examine  the  evidence  with  care  in  order 
to  determine  whether  it  is  such  a&  to  warrant  an  inference  of 
prior  knowledge  by  the  jury.  If  there  was  such  evidence  the 
case  should  have  been  given  to  the  jury ;  if  there  was  not,  the 
court  below  was  right  in  withdrawing  it  from  the  jury. 

The  accident  occurred  on  the  evening  of  the  5th  of  Decem- 
ber, 1887.  Milton  Wolf,  a  witness  examined  by  the  plaintiff, 
testified  that  he  was  a  brakeman  on  the  defendant's  road  and 
that,  about  a  week  before  the  accident,  the  car  in  question. 
No.  9820,  was  brought  by  himself  and  others  from  Sunbury  to 
Pleasant  Gap,  loaded  with  hard  coal,  and  that  the  car  so  load- 
ed was  put  on  the  siding  at  Pleasant  Gap.  He  further  said 
that  he  did  not  know  when  it  was  taken  out  of  the  Pleasant 
Gap  siding,  and  that  the  next  time  he  saw  it  was  when  it  was 
taken  out  of  Logan  siding  loaded  with  ore.  This  was  on  the 
day  of  the  accident  and  he  assisted  as  brakeman  and  was  on 
the  train  when  Mensch  was  injured.  He  did  not  examine  the 
car  until  the  next  morning  and  then  he  discovered  the  project- 
ing bolt  with  such  marks  on  it  as  indicated  that  it  had  inflicted 
the  injury.  This  appears  to  be  the  whole  of  his  knowledge 
respecting  the  bolt. 

L.  A.  Troxell,  a  witness  for  the  plaintiff,  testified  that  he 
was  conductor  of  the  defendant's  freight  train  running  between 
Sunbury  and  Bellefonte,  and  that,  on  the  evening  of  Decem- 
ber 5,  1887,  they  stopped  at  Logan  station  to  take  on  three 
cars  of  which  this,  No.  9820,  was  one ;  that  while  they  were 
engaged  in  taking  on  the  cars  the  accident  occurred,  though 
he  did  not  see  it,  but  did  see  Mensch  immediately  after  it  hap- 
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pened.  He  also  said  he  examined  the  car  the  next  day  and 
found  the  bolt  with  marks  on  it  tending  to  show  that  it  was 
the  cause  of  the  injury.  He  described  the  condition  of  the 
rod  saying :  "  I  found  the  rod  running  from  the  end  sill  to  the 
cross-tie  head  of  the  drop-bottom  had  worked  out  through  the 
cross-tie  and  stuck  out  of  the  end  sill,  I  judge  six  or  seven 
inches,  as  near  as  I  can  tell  without  measurement ;  apparently 
the  nut  had  either  worked  off  or  been  broken  off ;  there  was  a 
thread  on  the  rear  end  which  had  worked  through  the  cross-tie 
and  dropped  below  the  hole  so  it  was  sticking  out  of  the  end 
sill."  This  was  the  only  knowledge  of  the  witness  as  to  the 
rod  and  its  condition. 

Z.  Underwood,  examined  by  plaintiff,  testified  that  he  was 
rear  brakeman  on  the  freight  train  and  assisted  in  taking  on 
three  ore  cars  at  Logan  ore  siding  on  the  night  in  question. 
He  heard  the  plaintiff  call  out  and  saw  his  light  go  over  the 
bank  and  went  to  him  and  found  him  with  the  injury  inflicted. 
He  described  all  that  he  saw  of  the  occurrence  and  the  removal 
of  the  plaintiff  to  the  doctor's  office.  He  saw  the  bolt  or  rod 
that  evening  and  described  it  fully,  substantially  the  same  as 
the  other  witnesses.  He  also  said  that  he  had  seen  the  car 
that  morning  when  they  brought  it  out  from  Pleasant  Grap. 
He  was  asked :  "  Q.  When  you  passed  it  did  you  see  this  rod 
that  morning?  A.  No,  sir,  I  didn't.  Q.  Were  you  on  the 
train  that  brought  this  car  up  from  Sunbury  ?  A.  Yes,  sir ; 
I  was  on  from  where  we  passed  local ;  I  had  traded  off  that 
time  and  I  saw  the  car  put  in  at  Pleasant  Gap.  Q.  State  if 
you  noticed  this  rod  at  that  time  ?  A.  No,  sir,  I  didn't."  He 
testified  at  considerable  length  as  to  the  movement  of  the  cars 
and  the  occurrence  of  the  accident  but  gave  no  further  testi- 
mony as  to  any  previous  knowledge  of  the  condition  of  the 
bolt. 

The  plaintiff  testified  that  he  was  a  brakeman  on  the  train, 
that  it  was  his  duty  to  couple  the  rear  cars  and  that  while  he 
was  doing  so  he  was  struck  and  injured.  He  also  said  he  saw 
nothing  of  the  projecting  bolt. 

J.  T.  Cherry,  examined  for  plaintiff,  testified  that  he  was 
freight  engineer  and  was  acting  as  such  on  the  train  when  the 
accident  occurred.  On  the  next  morning  he  examined  the  car 
to  see  what  had  caused  the  injury  and  discovered  the  project- 
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ing  bolt  which  he  described  as  the  others  had  done.  He  gave 
no  testimony  as  to  any  previous  knowledge  of  the  condition  of 
the  bolt. 

Saintclair,  the  flagman,  was  also  examined  by  the  plaintiff 
but  he  did  not  see  the  occurrence  of  the  accident.  He  said  he 
examined  the  car  the  next  morning  and  found  the  projecting 
bolt,  but  he  gave  no  testimony  as  to  any  previous  knowledge 
of  its  condition. 

These  were  all  the  persons  who  were  working  the  train  and 
none  of  them  testifies  to  the  slightest  knowledge  of  the  pro- 
jecting bolt  at  any  moment  prior  to  the  accident.  They  are 
the  persons  who  naturally  would  first  discover  such  a  defect  of 
the  car.  It  was  conspicuous  and  was  found  at  once  after  the 
accident.  The  testimony  of  the  men  was  that  the  bolt  pro- 
jected because  the  nut  which  held  the  opposite  end  of  the  bolt 
had  worked  off  or  been  knocked  off,  and  thus  the  end  of  the 
bolt  had  worked  its  way  through  the  sill  until  in  dropped  down 
on  the  other  side,  and  this  caused  the  front  end  of  the  bolt  to 
project.  When  this  occurred  or  how  it  occurred  was  not  shown 
by  any  testimony,  but  that  it  might  easily  occur  from  the  ordi- 
nary working  of  the  car  can  be  readily  understood.  There  is 
no  evidence  as  to  any  usage  of  the  car  after  it  left  the  yard  at 
Sunbury  except  that  which  would  occur  by  its  removal.  It 
had  remained  at  Pleasant  Gap  apparently  until  it  was  taken 
out  on  December  5th,  and  during  that  time  there  was  ample 
opportunity  to  discover  such  a  manifest  defect  if  it  really  ex- 
isted then.  Had  there  been  any  proof  in  the  case  as  to  its 
existence  during  any  portion  of  that  time  an  inference  of  neg- 
ligence would  have  arisen  against  the  defendant  which,  if  not 
explained  by  testimony,  would  have  been  sufficient  to  take  the 
case  to  the  jury.  But  there  is  no  such  testimony  in  the  case. 
There  was  abundant  proof  that  a  very  thorough  and  perfect 
system  of  inspection  of  all  cars,  coming  into  defendant's  yard 
at  Sunbuiy,  was  provided,  and  it  can  scarcely  be  imagined 
that  if  this  defect  had  existed  while  the  car  was  in  that  yard, 
it  could  have  escaped  discovery.  In  the  absence  of  any  proof 
that  it  did  exist  either  before  or  at  the  time  the  car  was  in  the 
Sunbury  yard,  we  do  not  see  how  the  jury  could  be  permitted 
to  find  that  it  did  then  exist,  and  then  draw  an  inference  of 
negligence  because  the  accident  subsequently  occurred.     It 
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would  be  founding  one  inference  upon  another  inference  with- 
out any  actual  testimony  to  support  either.  As  we  under- 
stand the  law  it  does  not  permit  such  a  course  in  actions  by 
employees  against  their  employers.  On  the  contrary  in  all 
such  actions,  in  the  absence  of  definite  proof  of  some  negli- 
gence which  directly  or  naturally  results  in  injury  to  the  em- 
ployee, the  accident  is  regarded  as  one  of  the  hazards  of  the 
employment  of  which  the  servant  takes  the  risk  and  for  which 
there  can  be  no  recovery.  In  the  present  case  the  projection 
of  the  end  of  the  bolt  was  most  probably  caused  by  the  work- 
ing ofif  of  the  nut  from  the  thread  at  the  opposite  end  of  the 
bolt.  This  is  something  which  would  naturally  happen  in  the 
ordinary  running  of  the  car  and  it  might  occur  suddenly.  It 
was  testified  by  defendant's  witnesses,  who  were  not  contra- 
dicted, that  rough  usage  and  rough  handling  of  the  car  would 
cause  the  displacement  of  the  nut,  and  also  that  the  projection 
of  the  bolt  was  a  manifest  defect  which  would  be  discovered 
at  a  glance  from  either  side  of  the  car.  We  are  unable  to  hold, 
in  view  of  the  testimony  in  regard  to  the  system  of  inspection 
at  the  Sunbury  yard,  that  there  is  any  room  for  an  inference 
that  the  projection  of  the  rod  existed  when  the  car  left  that 
yard.  As  there  is  no  proof  that  it  existed  when  the  car  was 
taken  out  of  Pleasant  Gap,  the  basis  of  an  inference  of  negli- 
gence in  not  discovering  and  repairing  it  while  there,  is  absent, 
and  could  exist  only  by  force  of  specific  proof  to  that  effect. 
But  there  is  no  such  proof  and  in  order  to  send  the  case  to  the 
jury  they  must  be  permitted  first  to  infer  an  unproved  fact, 
to  wit,  that  the  rod  did  project  while  the  car  was  at  Pleasant 
Gap,  and  then,  second,  to  infer  that  the  defendant  was  negli- 
gent in  not  discovering  and  repairing  the  defect  before  the  car 
left  that  station.  We  do  not  see  how  we  can  make  such  a  rul- 
ing, especially  in  view  of  the  decisions  upon  the  subject. 

In  Baker  v.  Allegheny  Valley  R.  R.  Co.,  95  Pa.  211,  we  said, 
Shakswood,  C.  J. :  "A  servant  assumes  all  the  ordinary  risks 
of  his  employment.  He  cannot  hold  the  master  responsible 
for  an  injury  which  cannot  be  traced  directly  to  his  negligence. 
If  it  has  resulted  from  the  negligence  of  a  fellow-servant  in  the 
same  employment  he  must  look  to  him  and  not  to  the  master 
for  redress.  The  master  does  not  warrant  him  against  such 
negligence.     The  duty  which  the  master  owes  to  his  servants 
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is  to  provide  them  with  safe  tools  and  machinery  where  that  is 
necessary.  When  he  does  this  he  does  not  however  engage 
that  they  will  always  continue  in  the  same  condition.  Any 
defect  which  may  become  apparent  in  their  use  it  is  the  duty 
of  the  servant  to  observe  and  report  to  his  employer.  The  ser- 
vant has  the  means  of  discovering  any  such  defect  which  the 
master  does  not  possess.  It  is  not  negligence  in  the  master  if 
the  tool  or  machine  breaks,  whether  from  an  internal  original 
fault,  not  apparent  when  the  tool  or  machine  was  at  first  pro- 
vided, or  from  an  external  apparent  one  produced  by  time  and 
use  not  brought  to  the  master's  knowledge.  These  are  the 
ordinary  risks  of  the  employment  which  the  servant  takes  upon 
himself :  Ryan  v.  The  Cumberland  Valley  R.  R.  Co.,  11  Har- 
i-is,  884.' 

Li  Payne  v.  Reese,  100  Pa.  on  page  806,  Gordon,  J.,  said : 
"  An  employer  is  not  bound  to  furnish  for  his  workmen  the 
safest  machinery,  nor  to  provide  the  best  methods  for  its  oper- 
ation in  order  to  save  himself  from  responsibility  for  accidents 
resulting  from  its  use.  If  the  machinery  be  of  an  ordinary 
character  and  such  as  can  with  reasonable  care  be  used  without 
danger  to  the  employee,  it  is  all  that  can  be  required  from  the 
employer.  This  is  the  limit  of  his  responsibility  and  the  sum 
total  of  his  duty." 

It  is  to  be  said  in  passing  that  there  was  not  a  particle  of 
proof  in  the  present  case  that  there  was  any  defect  in  the  sub- 
stance or  size  of  the  rod,  or  in  its  adjustment,  that  caused  the 
injury.  So  far  as  the  evidence  goes  it  was  of  the  ordinary 
material  used  for  such  purposes,  and  was  properly  made,  and 
placed  and  held  in  position  in  the  customary  manner  in  use  for 
such  implements.  The  difl&culty  was  one  which  resulted  from 
its  ordinary  use.  The  defect  was  not  known  to  the  workmen 
who  were  employed  about  the  car,  nor  is  there  the  least  evidence 
to  show  that  it  was  known  to  the  defendant  or  to  any  of  its 
officers.  A  thorough  and  adequate  system  of  constant  inspec- 
tion was  maintained  by  the  defendant,  and  there  is  no  proof 
that  the  defect  was  known  to  any  of  the  persons  engaged  in 
that  service. 

In  P.  &  R.  R.  Co.  V.  Hughes,  119  Pa.  801,  we  held  that  in  an 
action  by  a  railroad  employee  against  the  company  for  dam- 
ages for  personal  injuries  while  in  the  performance  of  his  dut}% 
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the  mere  fact  of  the  injury  raises  no  presumption  of  negligence 
on  the  part  of  the  company  as  in  the  case  of  a  passenger,  and 
the  burden  of  proving  negligence  rests  upon  the  plaintiff.  We 
also  said :  ^'  It  was  tlie  duty  of  the  company  to  exercise  ordi- 
nary care  in  adopting,  providing  and  maintaining  safe  cars 
with  suitable  appliances  and  machinery,  with  which  the  plain- 
tiff might  transact  the  business  of  the  company  within  the  line 
of  his  duty ;  not  the  very  best  machinery  which  could  be  pro- 
cured, or  that  which  combined  the  latest  device  or  improve- 
ment, as  a  precaution  against  danger,  but  such  as  was  reasonably 
safe  and  in  common  use.  ...  It  is  undoubtedly  the  duty  of 
railroad  companies  to  exercise  ordinary  care  in  the  mainten- 
ance of  the  machinery  and  tools  which  they  put  into  the  hands 
of  their  employees,  and  to  institute  proper,  reasonable  regula- 
tions for  the  safety  of  their  employees  in  this  respect ;  but  this 
rule  of  duty  must  be  taken  in  a  practicable  and  reasonable 
sense.  The  company  does  not  insure  the  life  of  its  employees ; 
the  servant  assumes,  as  we  have  said,  the  ordinary  risks  of  his 
employment,  and  if  any  defect  in  the  tools  or  machinery  placed 
in  his  hands  becomes  apparent  in  their  use,  it  is  the  duty  of 
the  servant  to  observe  and  report  to  his  employer,  for  the  ser- 
vant has  means  of  discovering  defects,  which  the  master  may 
not  possess." 

In  the  foregoing  case  the  plaintiff  who  was  a  brakeman, 
while  in  the  performance  of  his  duty  and  without  any  fault  of 
his,  stepped  upon  the  lever  of  a  brake  in  the  usual  way,  in  order 
to  apply  it  to  the  wheels,  when  the  lever  gave  way  and  the 
plaintiff  was  thrown  to  the  ground.  It  was  contended  for  the 
plaintiff  that  the  lever  gave  way  because  of  the  breaking  of  a 
supporting  pin  or  from  displacement  of  the  key,  and  it  was  also 
allegfed  that  there  was  negligence  arising  from  an  insuflBcient 
system  of  inspection.  The  case  was  left  to  the  jury  by  the 
court  below  and  they  found  a  verdict  for  the  plaintiff.  This 
court  reversed  the  judgment  without  a  venire  on  the  ground 
that  there  was  not  sufficient  evidence  of  negligence  to  sustain 
the  verdict.  Our  lamented  Brother  Clabk,  reviewing  the 
facts,  said  in  the  opinion:  "  Did  the  pin  break  at  all?  If  it 
did  was  it  the  result  of  accident  or  negligence  ?  If  the  pin  did 
not  break,  says  the  plaintiff,  it  fell  out  from  the  displacement 
of  the  key.     Is  there  any  evidence  that  the  key  had  fallen  out 
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or  been  removed  ?  Was  the  jury  to  guess  at  the  real  facts  of 
the  case,  and  to  determine  these  questions  of  fact  upon  mere 
conjecture  ?  The  plaintiff  undertook  to  trace  the  injury  to  the 
negligence  of  the  company,  and  until  he  can  show  some  negli- 
gent act  which  was  the  proximate  cause  of  his  injury  he  cannot 
recover.  We  know  that  when  Hughes  stepped  on  the  brake 
with  his  whole  weight  it  went  down  and  he  with  it.  But 
whether  the  pin  broke  from  any  defect  which  a  proper  in- 
spection would  have  disclosed  does  not  appear ;  nor  is  there 
any  evidence  that  the  occurrence  was  owing  to  a  dislocation  of 
the  key.  It  devolved  upon  the  plaintiff  to  show  negligence  of 
the  company,  and  that  the  negligence  was  the  proximate  cause 
of  the  injury.  In  this  he  has  failed,  and,  in  the  absence  of 
proof  on  that  point,  we  cannot  ascribe  the  accident  to  that 
cause." 

We  are  satisfied  with  this  reasoning  and  see  no  occasion  to 
depart  from  it.  Other  cases  to  the  same  effect  are  the  fol- 
lowing: 

In  Pittson  Coal  Co.  v.  McNulty,  120  Pa.  414,  we  said:  "The 
action  is  by  an  employee  against  his  employer;  the  gist  of  the 
action  is  negligence,  and  the  burden  of  proof  rests  upon  the 
plaintiff  to  prove  that  the  negligence  of  the  defendant  was  the 
proximate  cause." 

In  Mansfield  Coal,  etc.,  Co.  v.  McEnery,  91  Pa.  191,  which  was 
an  action  charging  negligence  in  employing  a  servant,  the  pre- 
sent Chief  Justice  said :  "  It  is  not  enough  for  the  plaintiff  to 
show  that  his  work  was  unskillfully  done  or  that  he  was  in- 
competent. It  must  appear  that  the  defendants  were  guilty  of 
negligence  in  selecting  him,  that  they  either  knew  he  was  in- 
competent or  with  proper  diligence  might  and  ought  to  have 
known  it." 

In  Erie  &  Wyoming  Valley  R.  R.  Co.  v.  Smith,  126  Pa.  269, 
we  said :  ''  Had  the  fireman  (who  was  the  person  injured)  been 
a  passenger  he  would  have  had  the  benefit  of  a  presumption  of 
negligence  which  it  would  have  been  the  duty  of  the  company 
to  rebut.  But  with  an  employee  there  is  no  such  presumption 
and  he  must  prove  affirmatively  the  fact  of  negligence  and  that 
it  is  such  a  kind  of  negligence  as  violates  the  special  and  lim- 
ited duty  of  an  employer  to  an  employee." 

Applying  the  decision  in  R.  R.  v.  Hughes,  supra,  to  the 
Vol.  cl-^9 
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facts  of  the  present  case,  it  appears  that  a  prima  facie  case  was 
made  out  as  much  there  as  here,  because  in  point  of  fact  the 
plaintiff  was  thrown  to  the  ground  and  injured  directly  in  con- 
sequence of  some  defect  in  the  brake,  just  as  in  this  case  the 
plaintiff  was  injured  in  consequence  of  a  defect  in  the  connect- 
ing rod.  We  did  not  regard  the  prima  facie  case  made  out  by 
Hughes  as  sufficient  to  carry  the  case  to  the  jury,  because,  be- 
ing an  employee  who  assumes  the  risks  of  the  employment,  he 
must  do  more  than  make  out  a  mere  prima  facie  case.  He  must 
show  the  fact  of  a  negligence  which  imposes  liability.  A  nut 
may  wear  off  from  a  bolt  by  the  ordinary  usage  of  travel,  or  it 
may  be  forced  off  by  rough  handling  in  the  movement  of  the 
train,  but  for  this  alone  there  is  no  liability  to  an  employee  be- 
cause it  is  one  of  the  risks  of  the  business.  If  an  opportunity 
to  discover  the  defect  were  shown  to  have  existed,  and  no  at- 
tempt to  repair  was  made,  then  a  condition  of  liability  would 
arise  which  in  the  absence  of  exculpatory  proof  would  justify 
an  inference  of  culpable  negligence.  The  same  would  be  true 
if  a  prior  actual  discovery  of  the  defect  had  been  shown.  But 
the  difficulty  of  the  case,  as  it  seems  to  us,  is,  that  there  is  no 
proof  of  either  of  these  contingencies,  and  in  the  absence  of 
such  proof  the  case  for  the  plaintiff  can  only  be  adjudged  by 
conjecture.  The  case  of  Railroad  v.  Huber,  128  Pa.  63,  was  a 
case  of  insufficient  inspection  on  the  part  of  the  company.  The 
defect  was  one  which  was  necessarily  of  gradual  development 
and  ought  to  have  been  discovered  long  before  the  accident  if 
the  duty  of  inspection  was  properly  performed.  The  plaintiff 
had  no  opportunity  to  discover  it,  but  the  defendant  had  ample 
opportunity  for  doing  so  and  was  negligent  in  not  making  the 
discovery.  > 

It  is  earnestly  contended  by  the  learned  counsel  for  the 
plaintiff,  that  the  rule  which  requires  a  higher  grade  of  proof 
from  an  employee  than  from  a  passenger,  or  a  stranger,  is  too 
harsh  and  severe,  and  while  we  are  not  asked  to  reverse  that 
rule,  we  are  urged  to  hold  that  the  present  case  is  exceptional 
in  its  facts  and  is  not  brought  within  its  terms.  A  most 
thorough  consideration  of  all  the  testimony  fails  to  convince 
us  of  the  correctness  of  the  plaintiff's  contention.  It  seems  to 
us  the  case  does  come  strictly  within  the  rule,  and  the  reasons 
of  policy  and  of  abstract  justice  which  underlie  the  rule,  are  of 
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such  grave  consequence,  and  are  so  thoroughly  ingrained  in 
our  system  of  jurisprudence,  that  we  are  not  inclined  to  disturb 
or  question  them.  Individual  cases  of  hardship  no  doubt  arise 
in  this  as  in  other  branches  of  the  law,  by  the  application  of 
general  rules,  but  the  judiciary  department  of  the  government 
cannot  depart  from  them,  or  fail  to  apply  them,  under  the  in- 
fluence of  any  such  considerations.  We  are  of  opinion  that 
the  learned  court  below  was  correct  in  directing  a  verdict  to 
be  entered  for  the  defendant.  This  conclusion  renders  unne- 
cessary an  examination  of  the  other  assignments  of  error. 
Judgment  affirmed. 


McNerney  v.  Reading  City,  Appellant. 

Negligence — Highways — Municipalities — Custom, 

No  usage  or  custom  will  justify  an  encroachment  on  a  public  highway, 
or  the  presence  therein  of  an  obstiniction  which  renders  it  unsafe  for  the 
uses  to  which  it  is  dedicated. 

Unguarded  openings  in  sidewalk — Public  nuisance. 

An  unguarded  opening,  four  feet  and  nine  inches  in  width  in  a  pave- 
ment, and  extending  from  the  building  line  into  the  street  five  feet  and 
six  inches,  is,  if  located  in  a  much  frequented  street,  a  public  nuisance, 
and  neither  lapse  of  time  nor  the  existence  of  like  nuisance  elsewhere, 
with  the  consent  of  the  municipality,  will  legalize  it:  King  v.  Thompson, 
87  Pa.  365,  distinguished. 

Evidence —  Witness — Opinion, 

In  an  action  to  recover  damages  for  injuries  sustained  by  falling  into 
an  unguarded  area-way,  it  is  proper  to  permit  a  witness  who  is  familiar 
with  the  place  where  the  accident  occurred,  to  express  the  opinion  that  it 
was  a  dangerous  place. 

Unwilling  witness — Cross-examination. 
.  Where  a  witness  proves  unwilling,  and  gives  evidence  that  is  a  surprise 
to  the  party  by  whom  he  is  called,  it  is  within  the  sound  discretion  of  the 
court  to  permit  a  cross-examination  of  the  witness  by  the  party  calling 
him,  to  show  that  his  previous  statements  and  conduct  were  at  variance 
with  his  testimony. 

Evidence — Ordinance — Dangerous  sidewalks. 

In  an  action  against  a  municipality  to  recover  damages  for  injuries  sus- 
tained by  falling  into  an  unguarded  area-way.  it  is  proper  to  admit  in  evi- 
dence an  ordinance  of  the  city  requiring  such  openings  to  be  properly 
guarded. 

Argued  March  2,  1892.     Appeal,  No.  211,  Jan.  T.,  1892,  by 
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defendant,  the  city  of  Reading,  from  judgment  of  C.  P.  Berks 
Co.,  Dec.  T.,  1890,  No.  24,  on  verdict  for  plaintiff,  Henry  F. 
McNerney.  Before  Stbrrett,  Green,  Williams,  McCol- 
LX7M  and  Mitchell,  JJ. 

Trespass  to  recover  damages  for  injuries  sustained  by  falling 
into  an  unguarded  area-way  in  a  pavement  on  a  public  street. 

The  material  facts,  as  they  appeared  at  the  trial  before  Eb- 
MBNTBOUT,  P.  J.,  are  stated  in  the  opinion  of  the  Supreme 
Court.  The  area-  or  cellar-way  there  described  was  protected 
at  the  sides  by  a  sloping  iron  rail  two  feet  in  height  at  the 
building  line  and  eight  inches  high  at  the  highest  point  where 
it  was  fastened  to  the  pavement.  Plaintiff,  between  ten  and 
eleven  o'clock  at  night,  caught  his  foot  in  the  iron  rail  and 
was  tripped  and  thrown  into  the  cellar-way,  sustaining  injuries. 

A  witness  for  defendant  was  asked,  at  the  trial :  ^'  Q.  Is  it 
usual  and  customary  in  this  town  to  have  underground  alley- 
ways ?  "     Objected  to. 

Mr.  Snyder :  The  defendant  proposes  to  show  that  it  is  usual 
and  customary  in  the  city  of  Reading  to  have  underground  en- 
trances into  houses  and  that  it  is  necessary  for  the  convenient 
use  and  enjoyment  of  dwelling-houses  as  they  are  built  in  this 
city ;  also  to  show  that  the  house  of  Mr.  Tracy  is  of  that  char- 
acter. 

Mr.  Stevens :  Objected  to,  because  testimony  as  to  what  is 
usual  and  customary  is  not  relevant  to  the  issue.  If  the  city 
of  Reading  is  accustomed  to  allow  and  maintain  unsafe  and 
negligently  constructed  area-ways  on  its  highways  it  cannot 
avail  as  a  matter  of  defence  in  a  suit  against  the  city  by  one 
who  has  been  injured ;  the  offer  is  generally  irrelevant  and  im- 
material. 

The  Court :  As  the  offer  stands  now  we  will  sustain  this  ob- 
jection.   Exception.  [1] 

Plaintiff  then  offered  in  evidence  city  ordinances  of  1888-9, 
approved  Jan.  6,  1889.  Objected  to  as  not  rebuttal  and  as  ir- 
relevant.    Admitted;  exception.  [2] 

Said  ordinance,  entitled  "  An  ordinance  to  require  openings 
in  pavements  to  be  properly  guarded,"  provides :  "  Sec.  1.  All 
owners  of  property  which  may  have  an  underground  alley  or 
open  passage-way  occupying  portion  of  the  sidewalks  in  this 
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city  shall  have  the  same  protected  or  guarded  by  a  covering 
of  wood  or  other  substantial  material,  or  guarded  with  an  iron 
railing  in  order  to  avoid  danger  likely  to  arise  by  reason  of 
such  opening  being  unguarded.  Sec.  2.  Any  owner  of  such 
property  failing  to  comply  with  the  provisions  of  this  ordinance 
shall  suffer  and  pay  a  penalty  of  not  less  than  $10,  nor  more 
than  $20,  to  be  recovered  in  the  name  and  for  the  use  of  the 
city  of  Reading.  Sec.  8.  It  shall  be  the  duty  of  the  building 
inspector  to  enforce  the  provisions  of  this  ordinance." 

William  H.  Boyer,  one  of  plaintiff's  witnesses,  was  asked : 
**Q.  Do  you  remember  Thomas  Tracy,  the  proprietor  of 
Harugari  Hall  saying,  '  For  goodness  sake  do  not  call  me  as  a 
witness,  I  have  been  maintaining  a  dangerous  place  for  five 
years,'  and  did  I  not  then  say,  '  No,  we  will  call  Mr.  Boyer  and 
leave  you  off.'  "  Objected  to  as  irrelevant.  Question  allowed ; 
exception.  [3] 

By  Mr.  Stevens :  "  Q.  Do  you  remember  that  conversation 
taking  place  ?  A.  Yes,  sir,  I  remember  that.  Q.  Do  you  not 
remember  the  other  ?  A.  I  do  not  remember  the  other.  Q.  Do 
you  not  remember  of  saying  it  was  a  dangerous  place  ?  A.  No, 
sir,  I  do  not  remember  of  saying  that." 

Warren  O.  Spencer,  one  of  plaintiff's  witnesses,  who  had 
examined  the  place  after  the  accident,  was  asked:  ^^Q.  In 
your  opinion,  is  or  is  not  the  area-way  a  dangerous  place  ? " 
Objected  to,  because  it  has  not  been  shown  that  the  witness  is 
an  expert  as  regards  area-ways  or  matters  of  that  kind,  and 
that  he  has  no  knowledge  on  this  subject.  Question  allowed 
and  exception.   [6] 

The  witness  then  said  he  thought  the  place  very  dangerous. 

Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Errors  assigned  were  (1-6)  rulings  on  evidence,  quoting  bills 
of  exceptions  and  evidence. 

William  J,  Boorke^  Jefferson  Snyder  with  him,  for  appellant, 
cited  King  v.  Thompson,  87  Pa.  365. 

William  Kerper  Stevens^  for  appellee,  cited  on  the  question 
of  negligence :  Shearman  &  Redfield  on  Negligence,  par.  360, 
p.  433 ;  Temperance  Hall,  etc.  v.  Giles,  33  N.  J.  L.  260 ;  Dav- 
enport V.  Ruckman  et  al.,  37  N.  Y.  568 ;  Myer  v.  Snyder, 
Brightly,  489 ;  Beatty  v.  Gilmoi-e,  16  Pa.  468 ;  Fox  v.  Booth, 
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1  W.  N.  177.  On  the  admission  of  the  city  ordinance :  Phila. 
&  Reading  R.  R.  y.  Ervin,  89  Pa.  76.  On  the  cross-examination 
of  unwilling  witness :  Bank  of  Northern  Liberties  v.  Davis,  6  W. 
&  S.  286 ;  Newell  v.  Homer,  120  Mass.  277.  On  the  expression 
of  an  opinion  by  a  witness  as  to  the  dangeix>us  character  of  a 
place :  Beatty  v.  Gilmore,  16  Pa.  468 ;  Graham  v.  Pa.  Cc^ 
189  Pa.  160. 

Opinion  by  Mr.  Justice  McCollum,  October  3, 1892. 

The  appellee  was  severely  injured  on  the  night  of  the  15th 
of  September,  1890,  by  falling  into  an  open  area-way  on  South 
Sixth  street  in  the  city  of  Reading.  He  claims  that  the  injuiy 
he  received  was  the  result  of  the  city's  negligence  in  the  care 
of  its  streets,  and  he  brought  this  action  to  recover  the  dam- 
ages he  sustained  in  consequence  of  it.  The  area-way  was  in 
front  of  Harugari  Hall  in  which  Thomas  Tracy  kept  a  saloon. 
It  was  four  feet  and  nine  inches  in  width  and  extended  from 
the  building  line  into  the  street  five  feet  and  six  inches.  It 
was  an  opening  into  which  persons  passing  along  the  sidewalk, 
or  to  and  from  the  building  in  the  night-time,  might  accidentally 
fall,  without  any  fault  on  their  part  The  jury  found,  on  suf- 
ficient evidence  and  under  instructions  which  are  not  assailed, 
that  this  opening  was  insufficiently  guarded,  and  a  dangerous 
obstruction  in  the  highway  and  that  there  was  no  negligence 
of  the  appellee  contributing  to  the  accident. 

The  specifications  relate  to  rulings  on  offers  of  testimony. 
The  first  alleges  error  in  the  rejection  of  the  .appellant's  offei 
to  show  that  it  was  usual  and  customary,  and  necessary  for  the 
convenient  use  and  enjoyment  of  dwelling-houses,  in  the  city 
of  Reading,  to  have  underground  entrances  into  them,  and 
that  the  house  occupied  by  Tracy  was  of  that  character.  The 
objection  to  this  offer  was  that  it  was  not  a  defence  to  the  ac- 
tion, or  relevant  to  the  issue,  to  show  that  the  city  was  accus- 
tomed to  allow  other  similar  and  dangerous  obstructions  in  its 
streets.  It  is  undoubtedly  true  that  no  usage  or  custom  will 
justify  an  encroachment  on  a  public  highway,  or  the  presence 
therein  of  an  obstruction  which  renders  it  unsafe  for  the  uses 
to  which  it  is  dedicated.  An  unguarded  opening  like  that 
into  which  the  appellee  fell,  is,  if  located  in  a  much  frequented 
street,  a  public  nuisance,  and  neither  lapse  of  time  nor  the  ex- 
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istence  of  like  nuisances  elsewhere,  with  the  consent  of  the 
municipality,  will  legalize  it :  Beatty  v.  Gilmore,  16  Pa.  463  ; 
Bacon  v.  City  of  Boston,  8  Cush;  174,  and  Temperance  Hall 
Association  of  Trenton  v.  Giles,  83  N.  J.  L.  260.  Besides 
it  will  be  noticed  that  the  rejected  oflEer  did  not  propose  to 
show  that  the  underground  enti'ances  to  other  houses  in  Read- 
ing were  located  in  the  public  streets,  or  were  constructed  and 
guarded  like  the  area-way  in  question.  • 

It  is  claimed  however  that  the  ofifer  was  made  on  the  author- 
ity of  King  V.  Thompson  et  ux.,  87  Pa.  365,  and  is  sustained 
by  it.  It  was  decided  in  that  case  that  an  opening  in  front  of 
a  cellar  window  such  as  was  usual  and  customary  in  the  city 
of  Allegheny  for  lighting  and  ventilating  cellars  and  reason- 
ably necessary  for  that  purpose,  was  not  per  se  a  nuisance. 
The  opening  was  about  fifteen  inches  in  width,  three  feet  in 
length,  and  projected  from  the  wall  of  the  house  about  sixteen 
inches.  An  opening  of  this  description  is  wholly  unlike  the 
opening  exhibited  by  the  evidence  in  this  case.  In  view,  of  its 
size  and  surroundings  this  court  said  of  it  '^  it  is  really  difficult 
to  see  how  the  plaintiff  succeeded  in  getting  into  the  hole." 
We  think  King  v.  Thompson,  supra,  does  not  sustain  the  offer 
embraced  in  the  first  specification  and  that  no  error  was  com- 
mitted in  its  rejection. 

The  ordinance  of  January  5, 1889,  was  admitted  under  ob- 
jection. It  was  an  act  of  the  municipality  and  in  effect  a  dec- 
laration by  it  that  the  public  safety  required  that  openings  in 
pavements  should  be  properly  guarded.  It  related  to  a  subject 
under  investigation  in  the  casq,  and  the  general  rule  that  the 
acts  and  declarations  of  parties  concerning  a  matter  involved 
in  the  suit  are  admissible,  applies.  Besides,  it  was  an  ordi- 
nance to  enforce  the  performance  of  a  common-la.w  duty,  and 
as  such  it  was  properly  admitted :  Phila.  &  Reading  R.  R.  Co. 
V.  Ervin,  89  Pa.  71. 

It  is  apparent  that  Boyer  was  an  unwilling  witness  and  that 
his  evidence  was  a  surprise  to  the  appellee  who  called  him  to 
the  stand.  It  was  proper  therefore  for  the  learned  trial  judge, 
in  the  exercise  of  the  sound  discretion  which  the  law  allows 
him  in  such  cases,  to  permit  a  cross-examination  of  the  witness 
by  the  party  calling  him,  to  show  that  his  previous  statements 
and  conduct  wei-e  at  variance  with  his  testimony.     This  exam- 
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ination  ^^  is  not  substantive  evidence  of  itself  but  is  permitted 
to  neutralize  the  evidence  given  by  the  witness : "  Bank  of 
Northern  Liberties  v.  Davis,  6  W.  &  S.  286.  An  appellate 
court  will  not  interfere  with  it  unless  clear  and  injurious  error 
appears.  In  the  examination  as  conducted  in  this  case  we  fail 
to  discover  anything  which  calls  for  a  reversal  of  the  judgment. 

It  is  claimed  that  it  was  error  to  allow  Warren  O.  Spencer 
to  testify  that  the  area-way  was  a  dangerous  place.  No  case  is 
cited  to  support  this  claim  and  there  is  no  suggestion  in  the 
objections  or  the  argument  that  the  case  is  not  a  proper  one  for 
evidence  of  this  character.  The  contention  on  this  point  seems 
to  be  that  the  examination  which  the  witness  made  of  the 
premises  in  question  was  not  sufficient  to  qualify  him  to  give 
the  testimony  objected  to.  To  this  we  cannot  agree.  It  suffi- 
ciently appears  that  he  was  possessed  of  the  requisite  knowl- 
edge to  enable  him  to  speak  intelligently  on  the  subject  in 
reference  to  which  he  was  interrogated.  In  this  case,  as  in 
Beatty  v.  Gilmore,  supra,  "  it  is  not  clear  that  the  mere  de- 
scription of  the  place  would  convey  to  the  jury  an  adequate 
idea  of  it  with  reference  to  the  danger,"  and  it  was  therefore 
proper  to  allow  the  witness  to  supplement  his  description  by 
his  opinion  founded  on  his  actual  observation  of  it :  Graham 
et  al.  V.  Pa.  Co.,  189  Pa.  149. 

The  specifications  are  overruled.     Judgment  affirmed. 


Finnstone  et  al..  Executors,  Appellants,  v.  Spaeter. 

Deed  to  lands  hounded  by  public  roads. 

Where  a  street  or  road  is  called  for  as  a  boundary  in  a  contract  for  the 
sale  of  land,  the  middle  line  of  the  street  is  always  intended  unless  the 
contrary  plainly  appears ;  and  a  purchaser  who  agrees  to  bay  a  certain 
tract  of  land  at  a  certain  price  per  acre,  the  same  to  be  surveyed,  is  bound 
to  pay  at  that  price  for  the  parts  of  the  beds  of  boundary  roads  included 
within  the  lines  of  the  tract  so  described. 

Argued  April  6,  1892.  Appeal,  No.  220,  Jan.  T.,  1892,  by 
plaintiffs,  Frank  Firmstone  et  al.,  executors  of  Susan  Elimber, 
deceased,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  June  T.,  1891, 
No.  865,  discharging  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence,  by  Philip  Spaeter.  Before  Paxson, 
C.  J.,  Sterrbtt,  Williams,  McCollum  and  Hbybeick,  JJ. 
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Assumpsit  to  recover  purchase  money  of  land. 

From  the  statement  and  aflBdavit  of  defence  it  appeared 
that  plaintiffs  and  defendants  entered  into  written  articles  of 
agreement  whereby  the  former  agreed  to  sell  and  the  latter  to 
buy,  at  the  price  of  $1,410  per  acre,  ^^all  that  certain  messuage 
or  tenement  and  tract  of  land  situate  in  the  borough  of  Jenk- 
intown,  bounded  by  ...  .  Walnut  Lane  and  Greenwood  Av- 
enue, containing  forty-one  acres,  more  or  less,  (the  same  to  be 
surveyed)  together  with  the  appurtenances  thereto  belong- 
ing." Surveys  of  the  tract  were  made  by  the  direction  of  the 
plaintiffs  and  defendants  separately.  Plaintiffs'  surveyor  in- 
cluded in  his  measurement  the  ground  included  between  the 
margin  and  centre  line  of  the  two  public  highways  mentioned 
in  the  contract.  Defendants'  surveyor  measured  by  the  mar- 
gins of  the  highways,  excluding  the  ground  occupied  by  them. 
The  difference  in  the  two  measurements  was  nearly  one  and 
three  quarters  acres,  and  the  corresponding  difference  in  price 
was  about  $2,400. 

The  court,  in  an  opinion  by  WiLLSON,  J.,  discharged  the 
rule  for  judgment.    Plaintiffs  appealed. 

Error  assigned  was  the  order  of  the  court  as  above. 

Bernard  Oilpin^  Anthony  Swain  with  him,  for  appellants. — 
The  vendee  is  supposed  to  have  estimated  the  advantages  of 
the  roads  in  adjusting  the  price :  Wilson  v.  Cochran,  46  Pa. 
229 ;  Peterson  v.  Arthurs,  9  Watts,  162 ;  Peck  v.  Jones,  70 
Pa.  88 ;  Memmert  v.  McKeen,  112  Pa.  815 ;  Peck  v.  Smith, 
1  Conn.  108;  Kutz  v.  McCune,  22  Wis.  598.  In  Pennsyl- 
vania, the  boundary  line  is  the  centre  line  of  the  street :  Paul 
V.  Carver,  26  Pa.  228 ;  Falls  v.  Reis,  74  Pa.  489 ;  Paul!  v. 
Lewis,  4  Watts,  402.  A  road  is  not  an  **  encumbrance : "  Pe- 
terson V.  Arthurs,  9  Watts,  152. 

Charles  Davis^  Matthew  Dittmann  with  him,  for  appellee, 
cited:  Paul  v.  Carver,  26  Pa.  226;  Pa.  Canal  Co.  v.  Dunkel, 
101  Pa.  103 ;  Andrews  v.  Bell,  66  Pa.  848 ;  Stover  v.  Jack, 
60  Pa.  889;  Kopf  v.  Utter,  101  Pa.  27;  Mitchell,  Convey- 
ancing, 266. 

Opinion  by  Mb.  Justice  McCollum,  October  8, 1892. 
This  is  an  action  to  recover  the  price  of  a  tract  of  land  sold 
by  the  acre.    In  the  agreement  of  sale  the  land  is  described  as 
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^^  situate  in  the  borough  of  Jenkintown  bounded  by  the  lands 
of  R.  J.  Dobbins,  Isaac  Mather  and  Edward  Stotesbury  and 
Walnut  Lane  and  Greenwood  Avenue,  containing  forty-one 
acres  more  or  less  "  and  it  is  provided  therein  that  the  same 
shall  be  surveyed.  The  only  dispute  between  the  parties  re 
lates  to  the  location  of  the  boundary  line  along  Walnut  Lane 
and  Greenwood  Avenue.  These  are  public  streets  and  the  ap- 
pellant-contends that  the  line  is  in  the  centre  while  the  appel- 
lee insists  that  it  is  on  the  side  of  them.  The  liability  of  the 
latter  to  pay  the  former  at  the  rate  stipulated  for  the  acreage 
included  within  the  true  boundary  lines  is  not  denied  nor  can 
it  successfully  be  in  view  of  the  unambiguous  terms  of  their 
contract.  Where  then  is  the  boundary  line  of  the  tract  along 
the  streets  mentioned?  In  2  Am.  &  Eng.  Ency.  of  Law,  607, 
the  rule  on  this  subject  is  stated  thus :  **  Where  land  is  bound- 
ed by  a  highway  or  street  the  location  of  the  boundary  line 
will  in  the  first  place  depend  upon  the  character  of  the  public 
right  to  the  road  or  street.  If  the  state  or  municipality  owns 
the  bed  of  the  road  the  boundary  line  of  the  abutting  land  is 
the  nearer  edge  of  the  roadway.  But  if  the  public  only  have 
a  right  of  way  over  the  land  not  a  title  to  the  soil,  then  the 
location  of  the  boundary  line  depends  upon  the  intention  of 
the  grantor  as  manifested  by  the  language  of  the  deed,  and  the 
same  rules  of  construction  apply  as  are  found  in  practical  use 
in  the  case  of  non-navigable  streams.  If  the  land  is  described 
as  ^  bounded  on,'  ^  running  along '  the  highway  and  the  like, 
the  boundary  line  is  the  centre  of  the  highway,  although  the 
dimensions  of  the  lot  would  exclude  the  highway ;  and  in 
all  cases  of  doubt  the  presumption  is  always  in  favor  of  the 
boundary  being  in  the  centre  of  the  road."  This  is  the  rule 
laid  down  in  2  Washburn  on  Real  Property,  p.  680,  and  in 
numerous  decisions  of  this  court,  among  which  we  may  men- 
tion Paul  V.  Carver,  26  Pa.  223 ;  Cox  v.  Frendley,  83  Pa.  124 ; 
and  Falls  v.  Reis,  74  Pa.  439.  In  the  case  last  cited,  Aqnbvt, 
J.,  delivering  the  opinion  of  the  court,  said  that  "  where  a 
street  is  called  for  as  a  boundary  the  middle  line  of  the  street 
is  always  intended  unless  the  contrary  plainly  appeal-^."  Ap- 
plying this  rule  to  the  present  case  it  is  clear  that  where  the 
tract  is  bounded  by  the  streets  the  line  is  in  the  centre  of  ihem, 
and  it  is  equally  clear  that  the  survey  called  for  by  the  agree- 
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ment  mu^'t  be  in  conformity  with  it.  It  is  the  true  boundary 
line  and  it  cannot  be  changed  without  the  mutual  consent  of  the 
parties.  The  vendor  must  make  a  deed  and  the  vendee  must 
pay  in  accordance  with  it.  There  is  no  room  in  their  contract 
nor  just  foundation  in  the  surrounding  circumstances  for  an 
inference  that  the  parties  intended  in  calculating  the  acreage 
to  be  paid  for  to  exclude  any  portion  of  the  land  lying  within 
the  boundaries  they  established.  These,  as  we  have  seen,  in- 
clude a  portion  of  Walnut  Lane  and  Greenwood  Avenue  over 
which  the  public  have  a  right  of  way.  It  is  probable  that  in 
fixing  the  price  per  acre,  the  boundaries  of  the  property,  the 
effect  of  the  street  upon  it,  and  all  matters  which  increased  or 
diminished  its  value  were  considered  and  allowed  their  proper 
influence.  They  sustain  the  same  relation  to  the  purchase  of 
fV  tract  of  land  by  the  acre  as  to  a  purchase  of  it  for  a  gross 
sum.  In  either  case  they  are  elements  which  enter  into  and 
affect  the  price  to  be  paid  for  it.  A  sale  by  the  acre  of  a  tract 
of  land  having  one  of  its  boundaries  in  the  centre  of  a  public 
street  is  not  unusual,  nor  is  there  anything  in  it  to  reasonably 
lead  to  a  belief  that  injustice  will  be  done  by  the  enforcement 
of  the  contract  according  to  its  terms.  In  such  case  the  acre- 
age must  be  ascertained  by  a  survey  in  accordance  with  the 
boundaries  called  for,  and  the  fair  and  just  conclusion  is  that 
in  fixing  the  price  per  acre  the  public  easement  and  other  mat- 
ters affecting  the  value  of  the  property  received  such  consider- 
ation as  they  were  entitled  to.  It  follows  from  these  views 
that  the  learned  court  below  erred  in  refusing  judgment  for 
the  amount  of  the  appellant's  claim. 

The  judgment  is  reversed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and  jus- 
tice may  belong,  unless  other  legal  or  equitable  cause  be  shown 
why  such  judgment  should  not  be  entered. 
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Welles  V.  Northern  Central  Ry.  Co.,  Appellant. 

Bailroada—Duty  to  fence— Local  act  qf  1868. 

Where  a  railroad  was  located  and  damages  assessed  to  a  prior  properly 
owner  before  the  passage, of  the  local  Act  of  March  28,  1868,  P.  L.  514, 
which  requires  railroad  companies  in  certain  coonties  to  construct  and 
keep  in  repair  fences  along  their  tracks,  in  such  case  the  railroad  company 
is  not  subject  to  the  burden  of  fencing,  as  the  presumption  is  the  assess- 
ment of  damages  included  that  burden. 

CoTtstitutioncU  law — Debt  of  another, 

K  the  local  Act  of  March  28,  1868,  P.  L.  514,  was  intended  to  require 
a  railroad  company  to  bear  the  burden  of  fencing  on  land  where  damages 
have  been  assessed,  it  is  open  to  the  constitutional  objection  of  requiring 
one  to  pay  the  private  debt  of  another. 

Argued  March  15, 1892.  Appeal,  No.  196,  Jan.  T.,  1892,  by 
defendant,  from  judgment  of  C.  P.  Bradford  Co.,  Sept.  T., 
1886,  No.  652,  on  verdict  for  plaintiff,  Fannie  B.  Welles. 
Before  Paxson,  C.  J.,  Stbbbbtt,  Williams,  McCollum  and 
Heydriok,  JJ. 

Trespass  for  price  of  building  fence  along  defendant's  rail- 
road. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

The  court  below,  Peck,  P.  J.,  instructed  the  jury  to  find  a 
verdict  for  plaintiff,  subject  to  the  reserved  point  whether  the 
assessment  and  payment  of  damages  to  plaintiff's  predecessor 
in  title  was  a  bar  to  plaintiff's  right  to  recover. 

Defendant  presented  the  following  point,  inter  alia : 

"  7.  The  fence  in  suit  has  been  erected  by  the  party  lawfully 
bound  to  erect  and  maintain  the  fence,  and  the  plaintiff  cannot 
recover."     Refused.  [1] 

The  court  below,  in  an  opinion,  directed  judgment  for  plaint- 
iff on  the  point  reserved. 

Error 9  assigned  were  (1)  refusing  point,  quoting  it;  and 
(2)  entering  judgment. 

W.  T.  Davies^  of  Davies  ^  SaU^  for  appellant. — The  question 
here  is,  can  the  railroad  be  first  compelled  to  pay  the  land- 
owner for  the  building  of  the  fence  and  then  afterwainls  be 
compelled  by  the  landowner,  or  those  claiming  under  him,  to 
build  the  fence  itself.    The  question  of  the  safety  of  the  pub- 
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lie  does  not  enter  into  the  case.  Any  person  under  the  act 
can  give  the  required  notice  and  then  build  the  fence.  It  is 
not  necessary  that  the  person  giving  the  notice  should  own  the 
land  on  which  the  fence  is  to  be  built. 

Delos  Rockwell  of  Rockwell  ^  Mitchell^  for  appellee. — The 
cost  of  fencing  cannot  be  considered  as  a  distinct  item  of  dam- 
ages, but  the  question  of  how  much  the  additional  burden  of 
fencing  will  deti-act  from  the  value  of  the  land  may  be  consid- 
ered by  the  jury:  B.  R.  v.  McClosky,  110  Pa.  486;  R.  R.  v. 
Burson,  61  Pa.  869;  Curtin  v.  R.  R.,  186  Pa.  20.  The  addi- 
tional burden  is  that  cast  on  the  owner  by  existing  laws.  The 
presumption  that  the  award  included  the  burden  of  fencing 
is  not  warranted,  in  the  absence  of  evidence.  The  burden  of 
fencing  for  all  time  to  come  would  be  speculative — which  kind 
of  damages  are  not  to  be  considered :  R.  R.  v.  Aunsman,  11 
Atl.  R.  561. 

Opinion  by  Mb.  Justice  McCollum,  October  3, 1892. 

The  road  of  the  appellant  company  passes  through  the  land 
of  the  appellee  and  this  action  was  brought  by  the  latter  to  re- 
cover the  cost  of  building  a  fence  on  said  land  along  the  lino 
of  said  road.  The  road  was  located  in  1853  and  the  damages 
to  the  land  were  assessed  at  ten  hundred  and  sixtynsix  ^j^o  dol- 
lars, and  paid  to  Nathaniel  Smith  who  then  owned  the  property 
and  to  whose  rights  the  appellee  has  succeeded.  In  ascertain- 
ing the  amount  of  the  damages,  the  burden  of  fencing  was  a 
proper  element  to  be  considered,  and  the  presumption  is  that 
it  entered  into  and  formed  a  part  of  the  sum  awarded.  The 
company,  having  once  paid  for  this  burden,  ought  not  in  equity 
to  bear  it,  but  it  should  rest  upon  the  owner  who  was  compen- 
sated for  it  or  upon  the  parties  deriving  title  to  the  land  through 
him.  Whilst  the  correctness  of  this  view  is  conceded,  it  is 
contended  that  the  Act  of  March  28, 1868,  P.  L.  514,  entitled 
**  An  Act  for  the  protection  of  farmers  and  owners  of  cattle, 
horses,  sheep  and  swine  along  the  line  of  railroads  in  the 
county  of  Warren,"  which,  by  a  supplement  passed  April  17, 
1869,  P.  L.  1125,  was  extended  to  the  counties  of  Bradford, 
McKean  and  Venango,  takes  the  burden  from  the  owner  of  the 
land  and  casts  it  upon  the  railroad  company.  This  act  requires 
all  railroad  companies  in  the  counties  to  which  it  is  applicable 
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to  "  construct  and  keep  in  repair  a  good  and  sufl&cient  fence,  at 
least  four  feet  high,  along  their  track,  except  through  incorpo- 
rated boroughs,"  and  provides  that  if  any  railroad  company 
shall  neglect  or  refuse  to  discharge  its  duty  in  this  respect  any 
person  on  compliance  with  its  provisions  respecting  notice 
may  build  the  fence  and  recover  from  the  company  the  cost  of 
building  it,  together  with  ten  per  centum  thereon.  It  applies 
to  railroads  constructed  and  in  operation  before  its  passage  and 
to  railroads  constructed  thereafter :  Shurley  v.  Railroad  Co., 
121  Pa.  611.  It  was  "  designed  not  only  for  the  protection  of 
the  property  of  persons  residing  in  the  vicinity  of  railroads, 
but  also  for  the  protection  of  the  limbs  and  lives  oj  those 
traveling  over  or  using  such  railroads : "  R.  R.  Co.  v.  Mead, 
8  W.  N.  206.  A  similar  statute  for  Erie  county,  approved 
April  13,  1868,  P.  L.  1022,  was  attacked  in  Pa.  R.  R.  Co.  v. 
Riblet,  66  Pa.  164,  on  the  ground  that  it  was  unconstitutionaU 
but  it  was  sustained  as  a  police  regulation.  The  case  last  cited 
was  an  action  for  the  penalty  prescribed  for  the  neglect  of  the 
company  to  rebuild  a  fence  destroyed  by  fii-e  communicated  by 
its  own  locomotives,  and  the  question  of  the  ultimate  responsi- 
bility for  the  construction  and  maintenance  of  it  was  not  de- 
cided. The  enactment  which  was  challenged  in  that  case  and 
the  legislation  relied  on  to  support  this  action  are  alike  in  pur- 
pose and  differ  only  in  the  methods  provided  for  its  acomplish- 
ment.  They  are  both  within  and  a  proper  exercise  of  the 
police  power  of  the  state,  and  designed  for  the  protection  of 
persons  and  property.  They  do  not  avowedly  deal  with  or 
impair  the  rights  of  parties  under  contracts  between  them,  ex- 
press or  implied,  and  an  intention  to  interfere  with  such  rights 
will  not  be  imputed  to  the  legislature,  unless  it  is  plainly  man- 
ifest from  the  language  of  the  statute. 

The  burden  of  fencing  created  by  the  location  and  construc- 
tion of  a  railroad  b  a  charge  upon  and  detracts  from  the  value 
of  the  farm  through  which  it  passes.  This  burden  may  not  be 
limited  to,  but  it  certainly  includes,  the  fencing  called  for  by 
the  act  under  consideration.  When  the  landowner  in  a  pro- 
ceeding for  the  assessment  of  his  damages  has  received  com- 
pensation for  the  burden  thus  imposed,  his  claim  for  all  fencing 
made  necessary  by  the  construction  of  the  railroad  is  satisfied, 
and  for  such  fencing  thereafter,  whether  it  is  required  for  his 
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own  convenience  and  protection  or  for  the  public  safety,  he  can 
have  no  valid  claim  against  the  company.  It  is  work  done  in 
partial  discharge  of  a  burden  on  his  own  land,  for  which  he  has 
already  been  paid.  His  successor  in  the  ownership  of  the  land, 
whether  as  grantee,  heir  or  devisee,  takes  it  cum  (mere  and  has 
the  same  rights  and  duties  in  relation  to  the  fencing  of  it,  as 
the  person  from  whom  he  derived  title.  As  already  intimated 
we  are  of  opinion  that  the  statute  under  consideration  does  not 
undertake  to  settle  the  question  of  the  ultimate  responsibility 
for  fencing  in  a  case  like  the  present.  If  it  assumed  to  do  so, 
and  required  the  appellant  to  finally  bear  this  burden,  it  would 
be  fairly  open  to  the  objection  that  the  legislature  had  not  the 
constitutional  power  to  enact  it.  Legislation  which  demands 
that  one  person  shall  assume  and  pay  the  private  debt  of 
another  is  void  for  want  of  such  power ;  and  an  act  to  compel 
a  railroad  company  to  bear  a  burden  resting  upon  the  land  of 
another  and  for  which  it  has  once  compensated  him,  would  be 
in  the  same  category. 

The  specifications  of  error  are  sustained. 

Judgment  reversed. 


Reiter  v.  Fruh  et  al.,  Appellants.  Ilm^ 

Practice — Notice  of  denial  of  partnership  or  execution  of  note — Admiasl' 
bilitj/  qf  evidence — Bules  qf  court. 

An  affidavit  of  defence  denying  partnership  or  the  execution  of  a  note 
in  suit  is  sufficient  compliance  with  rules  of  court,  requiring  notice  of 
such  matters  to  enable  defendant  to  offer  evidence  that  he  was  not  a  part- 
ner and  did  not  sign  the  note :  Hogg  v.  Orgill,  34  Fa.  344. 

Where  a  rule  of  court  as  to  notice  of  denial  of  partnership  was  framed 
in  analogy  to  the  requirements  of  a  plea  in  abatement,  and  called  on  the 
defendants  to  state  who  were  the  partners,  a  failure  to  comply  with  the 
nUe  in  this  particular  would  prevent  defendant  from  defeating  the  action 
by  proving  non-joinder  or  mis-joinder  of  other  parties  as  partners,  but 
would  not  relieve  plaintiff  of  the  burden  of  proving  partnership. 

Plaintiff^a  statement— Sufficiency  of  averment  cf  partnership. 
Where  a  rule  of  court  requires  an  affidavit  by  plaintiff  of  the  truth  of 
the  matters  alleged  as  the  basis  of  the  claim,  it  seems  that,  in  a  suit  on  a 
partnership  promissory  note  to  charge  a  silent  partner,  the  mere  state- 
ment of  the  name  of  the  silent  partner  in  the  caption  of  the  case  as  one 
of  the  defendants  is  not  sufficient  to  sustain  a  judgment  for  want  of  an 
affidavit  of  defence. 
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Argued  March  30, 1892.  Appeal,  No.  224,  Jan.  T.,  1892,  by 
defendants,  Granville  P.  Quinn  et.  al.,  sued  as  trading  as  E.  & 
G.  A.  Fruh,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  March 
T.,  1891,  No.  486,  on  a  verdict  for  plaintifiE,  W.  Reiter.  Be- 
fore Paxson,  C.  J.,  Gbbbn,  Williams,  Mitchell  and  Hey- 
DEICK,  JJ. 

Assumpsit  on  promissory  note  signed  "  E.  &  G.  A.  Fruh." 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Rule  I.  of  the  rules  of  court  was  as  follows : 

^^  Sec.  1.  In  all  actions  instituted  on  any  bill,  note,  bond, 
recognizance,  deed,  mortgage,  assignment  or  other  instrument 
of  writing  for  the  payment  of  money,  of  which  a  copy  or  a 
statement  of  the  place  of  record  authorized  by  the  several  acts 
of  assembly,  shall  have  been  filed  before  or  within  two  weeks 
after  the  return  of  the  original  process,  and,  in  actions  in  which 
such  copy  or  statement  shall  have  been  filed  at  or  before  the 
time  of  filing  of  the  narr,  and  served  therewith,  it  shall  not  be 
necessary  for  the  plaintiff,  at  the  trial,  to  prove  the  drawing, 
acceptance,  endorsement  or  execution  thereof,  or  demand,  non- 
payment or  non-acceptance  and  protest  and  notice  thereof ;  but 
the  same  shall  be  taken  to  be  admitted,  unless  the  defendant, 
or  some  person  for  him  or  her,  by  affidavit  filed  at  or  before  the 
time  of  filing  his  or  her  plea,  shall  have  denied  that  such  bill, 
note,  bond,  recognizance,  deed,  mortgage,  assignment  or  other 
instrument  of  writing  was  duly  drawn,  accepted,  endorsed  or 
executed,  or  that  demand  was  duly  made  and  payment  or  ac- 
ceptance refused  and  protest  duly  made,  and  that  notice  there- 
of was  duly  given. 

"  Sec.  2.  In  all  actions  by  or  against  partners  it  shall  not  be 
necessary  for  the  plaintiff  on  the  trial  to  prove  the  partnership, 
but  the  same  shall  be  taken  to  be  admitted  as  alleged  on  the 
record,  unless  one  or  more  of  the  defendants,  or  some  person 
for  him  or  them,  shall,  at  or  before  the  filing  his  or  their  plea, 
file  an  affidavit  denying  the  existence  of  the  partnership  in  re- 
lation to  the  subject-matter  of  the  action,  and  stating  to  the 
best  of  his  or  their  knowledge  and  belief  whether  there  is  any 
such  partnership  and  who  are  the  parties  to  it.'* 

On  the  trial,  defendant's  offers  were  to  prove  (1)  that  Quinn 
was  not  a   partner ;  (2)  that  at  the  time  the  note  was  given 
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Quinn  was  not  a  partner  and  never  had  been ;  and  (3)  that 
plaintiff  when  he  took  the  note  did  not  know  that  Quinn  was 
a  partner,  and  never  gave  the  firm  any  credit  on  the  strength 
of  his  interest  in  it.     Offer  rejected  and  exception. 

Errors  assigned  were  (1-8)  rejection  of  evidence,  quoting 
bills  of  exception. 

Henry  J.  Hancock^  for  appellant,  relied  chiefly  on  Hogg  v. 
Orgill,  84  Pa.  844. 

Isaac  D.  Yocum^  for  appellee,  cited  Finley  v.  Stewart,  66 
Pa.  188 ;  Sullivan  v.  Johns,  6  Wh.  816 ;  and  Erwin  v.  Her- 
bert, 5  W.  &  S.  105,  as  overruling  or  contrary  to  Hogg  v. 
Orgill. 

Opinion  by  Mb.  Justice  Mitchell,  May  80, 1892. 

The  defendant  Quinn's  name  did  not  appear  in  any  way 
upon  the  note  in  suit,  and  it  was  therefore  incumbent  on 
plaintiff  to  show  affirmatively  Quinn's  connection  with  it. 
The  only  way  in  which  this  was  done  was  by  naming  Quinn  as 
one  of  the  defendants,  and  calling  them  copartners  in  the  cap- 
tion of  the  statement.  The  statement  itself  contained  no 
averment  of  the  partnership  or  of  Quinn's  membership  in  it  if 
there  was  one.  This  is  very  slovenly  practice,  and  not  to  be 
commended.  In  courts  whose  rules  require  an  affidavit  by 
plaintiff  of  the  truth  of  the  matters  alleged  as  the  basis  of  the 
claim,  such  a  statement  might  well  be  held  bad  on  demurrer, 
and  certainly  not  suflBcient  to  sustain  a  judgment  for  want  of 
an  afl&davit  of  defence.  The  present  case,  however,  had  passed 
that  stage,  and  we  need  not  consider  the  suflBciency  of  the 
statement.     It  would  be  good  after  verdict. 

The  rule  of  the  court  below  relieves  the  plaintiff  of  the 
necessity  of  proving  the  execution  of  the  note,  unless  the  de- 
fendant, "  by  aflBdavit  filed  at  or  before  the  time  of  filing  his 
plea,  shall  have  denied  that  such  note  ....  was  duly  execut- 
ed," etc.  This,  of  course,  means  duly  executed  by  defendant, 
or  by  his  authority.  With  execution  by  other  paiiies  he  has 
no  concern.  The  defendant  Quinn  filed  an  afiBdavit  of  de- 
fence, before  plea  pleaded,  denying  that  he  made  the  note  in 
suit,  or  authorized  or  ratified  the  making  of  it,  and  that  he  was 
or  had  been  a  member  of  the  firm.  This  was  a  full  compliance 
with  the  rule  by  its  express  terms,  and  was  so  held  upon  a  rule 
Vol.  cl— 40 
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identical  on  this  point  with  the  present,  in  Hogg  v.  Orgill,  34 
Pa.  844.  That  case  has  always  been  regarded  as  settling  the 
construction  of  the  rule  and  the  practice  under  it.  See  Adams 
V.  Kehoe,  1  W.  N.  232.  To  permit  a  diflferent  construction 
BOW  would  do  injustice  to  parties  who  have  relied  upon  the 
settled  practice. 

Nor  can  the  exclusion  of  appellant's  evidence  be  sustained 
upon  the  rule  of  court  as  to  partnerships.  His  aflBdavit  denied 
the  existence  of  the  partnership,  so  far  as  he  was  concerned, 
and  that  was  all  he  was  called  upon  to  do  to  put  plaintiff  upon 
proof  of  his  liability.  It  is  true  that  the  rule  is  framed  in  anal- 
ogy to  the  requirements  of  a  plea  in  abatement,  and  calls  on 
the  defendant  to  state  who  are  the  partners.  Failing  to  do 
this,  defendant  cannot  defeat  the  action  by  proving  non-joinder 
or  mis-joinder  of  other  parties  as  paitners.  But  the  issue  here 
was  not  who  else  were  partners,  but  whether  Quinn  was  or 
not.  That  fact  was  essential  to  plaintiff's  recovery  against 
Quinn,  and  the  latter's  affidavit  put  upon  plaintiff  the  burden 
of  proving  it. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Lawall,  Appellant,  v.  Lawall. 

Replevin — Parties  d^endant — Right  to  intervene. 

A  paity  who  is  in  actual  possession  of  goods  at  the  impetration  and  ex- 
ecution of  a  writ  of  replevin,  should  be  named  as  codefendant. 

Where  this  has  not  been  done,  and  such  person  filed  a  petition,  support- 
ed by  depositions,  averring  a  joint  interest  in  the  goods  replevied,  and 
that  the  defendant  named  in  the  writ  was  her  husband,  who  had  deserted 
her,  and  that  he,  acting  in  collusion  with  plaintiff,  would  not  defend  the 
suit,  and  praying  to  be  allowed  to  intervene  and  defend  pro  inter  esse  stui^ 
such  petitioner  should  be  allowed  to  intervene. 

Fraud  by  husband  against  wife — Bill  of  sale — Evidence, 
In  such  case,  the  intervening  defendant  can  show  that  her  husband  de- 
serted her  willfully  without  just  cause,  that  plaintiff  was  aware  of  the  hus- 
band^s  intention  when  the  latter  executed  and  delivered  a  bill  of  sale  to 
plaintiff  of  the  household  goods,  that  plaintiff  aided  and  abetted  the  deser- 
tion, that  the  husband  left  no  property  or  means  of  support  of  his  wife 
and  that  she  had  no  means  herself  and  no  separate  estate ;  for  the  purpose 
of  showing  that  the  bill  of  sale  to  plaintiff,  was  made  by  the  husband  with 
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the  intent  of  defrauding  the  wife  of  the  support  she  might  have  had  from 
his  property  if  he  had  not  disposed  of  it. 

There  was  no  error  for  the  court  to  charge  in  such  case  that  if  the  prop- 
erty belonged  to  the  husband  he  has  a  right  to  sell  it  or  to  give  it  away, 
if  the  transaction  is  an  honest  one. 

Argued  March  7, 1892.  Appeal,  No.  347,  Jau.  T.,  1891,  by 
plaintiff,  Levi  H.  Lawall,  from  judgment  of  C.  P.  Noi-thamp- 
ton  Co.,  Aug.  T.,  1888,  No.  38,  on  verdict  for  defendant,  Mary 
E.  LawaU.  Before  Sterrett,  Green,  Williams,  Mitchell 
and  Heydrick,  JJ. 

Replevin  against  Chas.  A.  Lawall.  Return,  "replevied." 
Mary  E.  Lawall  was  allowed  to  intervene  and  pleaded  proper- 
ty in  herself  and  husband,  the  other  defendant. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant  proposed  to  prove  by  the  witness,  Mary  E.  Law- 
all,  that  her  husband  willfully  and  without  reasonable  cause 
deserted  her  on  the  night  or  evening  of  July  27, 1887,  and  that 
plaintiff  in  this  case  was  aware  of  the  husband's  intention  to 
desert  his  wife  at  the  time  when  the  bill  of  sale  was  executed 
and  delivered,  and  that  he  assisted  and  aided  and  abetted  the 
desertion  by  giving  the  son  money  to  pay  his  expenses  in  leav- 
ing, that  the  husband  left  no  property  or  means  for  the  support 
of  his  wife  and  that  she  had  no  means  herself  and  no  separate 
estate,  this  for  the  pui-pose  of  showing  that  the  bill  of  sale  to 
his  father  was  made  by  the  son  and  husband  for  the  purpose  of 
defrauding  the  wife  of  the  support  that  she  might  have  had 
from  his  propei*ty  if  he  had  not  disposed  of  it. 

Objected  to  as  incompetent  and  irrelevant;  that  it  does  not 
pertain  to  any  part  of  this  dispute ;  that  the  plaintiff  claims 
the  property  because  he  bought  it  and  placed  it,  under  certain 
arrangements,  with  his  son.  Objection  overruled ;  plaintiff 
excepts ;  bill  sealed.  [2] 

Defendant's  witness,  the  deputy  sheriff,  was  asked :  "  Q.  Did 
not  Mr.  Lawall — up  stairs  when  he  undertook  to  take  all  Char- 
ley's clothing  and  she  objected  to  it— -did  he  not  say  he  would 
make  himself  responsible  to  you  and  take  them  all  ?  " 

Objected  to  as  incompetent  and  irrelevant.  Objection  over- 
ruled ;  plaintiff  excepts ;  bill  sealed.  [3] 

The  court,  Schuyler,  P.  J.,  chai-ged,  inter  alia  : 

"  The  son  of  Dr.  Lawall,  if  the  property  belonged  to  him. 
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would  have  had  a  right  to  sell  the  property  to  bis  father,  or 
would  have  had  the  right  to  give  it  to  bis  father,  if  the  trans- 
action was  an  honest  one.  [4] 

^^  It  is,  however,  alleged  on  the  part  of  the  defendant,  that 
this  bill  of  sale  was  fraudulent ;  in  other  words,  that  it  was 
given  for  the  purpose  of  defrauding  the  defendant.  If  that  is 
so,  then  no  title  passed  by  the  bill  of  sale  to  Dr.  Lawall. 
Whether  it  is  so  or  not,  I  leave  to  your  determination."  [5] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

ErrorB  assigned  were  (1)  permitting  defendant  to  intervene ; 
(2,  3)  rulings  on  evidence,  quoting  bills  of  exception,  but  not 
evidence  ;  (4,  6)  charge,  quoting  it  as  above. 

William  Fackenthall^  with  him  B,  F.  Fackenthall  and  Wil- 
liam C,  Loos  for  appellant. — An  intervenor  can  make  only 
defendant's  defence  :  Magee  v.  Beirns,  89  Pa.  63 ;  in  this  case 
fraud,  accident  or  mistake.  The  plea  of  property  raised  the 
issue  of  the  title,  and  yet  the  wife  was  allowed  to  show  the  ir- 
relevant matters  in  the  first  offer,  without  a  scintilla  of  evi- 
dence of  title  in  herself. 

It  is  no  fraud  on  the  wife  for  the  husband  to  dispose  of  his 
personal  property :  Prindle  v.  Prindle,  69  Pa.  286 ;  Dickeraon's 
Ap.,  115  Pa.  198 ;  Padfield  v.  Padfield,  78  lU.  16 ;  Hays  v. 
Hays,  1  Md.  Ch.  Div.  337 ;  Lightfoot  v.  Colgin,  6  ^lunf.  42 ; 
Hinkle  v.  Landis,  131  Pa.  573. 

Delivery  is  not  necessary.  Property  passes  when  the  terms 
of  the  contract  are  settled  and  the  subject-matter  ascertained 
and  set  apart :  Smyth  v.  Craig,  3  W.  &  S.  14 ;  Parker  v.  Don- 
aldson, 2  W.  &  S.  9 ;  Pringle  v.  Pringle,  59  Pa.  286. 

Harry  C,  Cope^  for  appellee. — One  who  has  an  interest  in 
property  attached  as  the  goods  of  another  ought  to  intervene  to 
defend  pro  inter  esse  silo  :  Magee  v.  Bierns,  39  Pa.  63  ;  Holmes 
V.  Pa.  R.  R.,  18  W.  N.  429;  Coleman  v.  Martin,  6  Blatch.  C. 
C.  119 ;  Hiller  v.  Pollock,  39  Leg.  Int.  237 ;  Reidenauer  v. 
Killinger,  11  S.  &  R.  119.  As  Mrs.  Lawall  was  in  possession 
the  writ  should  have  issued  against  her :  English  v.  Dalbrow, 
1  Miles  160 ;  Jackson  v.  Gross,  L.  &  T.  424,  §  780.  The  plea 
of  property  imposes  on  plaintiff  the  necessity  of  establishing 
title  and  right  to  exclusive  possession,  and  under  such  plea  a 
special  interest  may  be  shown  :  Matthias  v.  Sellers,  86  Pa.  486. 
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Our  offer  was  to  show  fraud,  and  to  do  that  the  other  matters 
in  the  offer  were  •  relevant.  A  similar  offer  was  sustained  in 
Krupp  v.  Scholl,  10  Pa.  195.  See,  also,  as  to  circumstances  to 
prove  fraud :  Brinks  v.  Heise,  48  Pa.  246  ;  Lowe  v.  Dalrym- 
ple,  117  Pa.  664;  B.  &  O.  R.  R.  v.  Hoge,  84  Pa.  214. 

Appellant's  cases  do  not  apply  where  the  husband  has  de- 
serted the  wife :  Krupp  v.  Scroll,  10  Pa.  195.  His  goods  are 
subject  to  such  restraints  in  favor  of  the  wife  as  the  law  im- 
poses: Hinkle  v.  Landis,  131  Pa.  588.  They  are  subject  to 
attachment:  Rohrman  v.  Rohrman,  35  Leg.  Int.  120.  The 
wife  may  sell  his  personal  property  for  her  support:  Endlich 
&  Richards,  Married  Women,  §78;  or  attach  ^it:  Reilley  v. 
Reilley,  4  Brews.  169  ;*  or  it  may  be  sold  by  the  poor  district : 
Dicker  v.  Poor  Directors,  120  Pa.  277.  If  the  husband  con- 
veys to  escape  the  provisions  of  the  law  in  her  favor,  such 
tiansfer  is  fraudulent  as  to  her. 

The  sale  was  fraudulent  because  there  was  no  delivery :  Clow 
V.  Woods,  5  S.  &  R.  275 ;  Babb  v.  Clemson,  10  S.  &  R.  419 ; 
Milne,  Brown  &  Co.  v.  Henry,  40  Pa.  358 ;  Stephens  v.  Gif- 
ford,  187  Pa.  219. 

Opinion  by  Mb.  Justice  Steeebtt,  June  1, 1892. 

In  her  petition  for  leave  to  intervene  and  defend  pro  inter  esse 
«i«a,  Mrs.  Lawall  avera  she  is  the  wife  of  Charles  A.  Lawall, 
defendant  in  this  action,  and  claims  joint  ownership  of  the 
goods  replevied ;  that,  when  the  writ  was  executed,  she  had 
exclusive  possession  of  the  goods,  and  claimed  title  thereto ; 
that,  to  the  best  of  her  information  and  belief,  her  husband  has 
willfully  and  maliciously  deserted  her,  and  will  not  appear  nor 
make  any  defence  to  said  action,  because  he  and  his  father,  the 
plaintiff,  have  **  conspired  to  defraud  the  petitioner  of  the  use 
and  possession  of  said  goods  and  chattels."  These  averments 
are  sustained  by  the  petitioner's  deposition,  in  which  some  of 
the  facts  and  circumstances  are  more  fully  detailed. 

Without  either  admitting  or  expressly  denying  said  allega- 
tions of  exclusive  possession,  desertion,  conspiracy,  etc.,  the 
plaintiff  in  his  answer  says:  ^^The  goods  replevied  all  be- 
longed to  Charles  Lawall,  the  defendant,  and  his  title  was 
transferred  to  the  plaintiff  for  full  value  paid.  None  of  them 
belong  to  Mrs.  Mary  E.  Lawall,  his  wife.     She  was  present 
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when  the  sheriff  executed  the  writ  and  delivered  the  goods  to 
plaintiff." 

In  view  of  the  facts  disclosed  by  the  petition,  answer  and 
deposition,  it  would  have  been  error  to  have  denied  petitioner's 
right  to  intervene  and  defend.  It  was  virtually  conceded  that 
she  was  in  exclusive  possession  of  the  goods  when  the  writ  was 
issued  and  executed.  For  that  reason  alone,  she  should  have 
been  named  as  defendant  or  codefendant  in  the  writ.  In  addi- 
tion to  that,  the  averments  of  joint-ownership  with  her  husband, 
deseilion  by  the  latter,  conspiracy  between  him  and  his  father, 
etc.,  so  strengthened  petitioner's  claim,  that  it  could  not  have 
been  ignored  without  injustice  to  her.  There  is  no  merit  in 
the  first  specification  of  error. 

The  abstract  of  proceedings,  showing  the  issue  and  how  it 
was  made,  does  not  fully  comply  with  our  rule,  but  we  infer 
from  what  is  said,  that  plaintiff  assumed  the  burden  of  proving 
title  in  himself  to  the  goods,  coupled  with  the  right  of  imme- 
diate possession.  On  the  trial,  he  claimed  and  introduced  tes- 
timony tending  to  prove  that  he  purchased  the  goods  for  his 
son,  to  be  used  in  housekeeping,  with  the  undei-standing  that 
the  latter  should  acquire  no  title  to  them  until  he  refunded  the 
amount  thus  expended.  He  also  made  the  further  claim  that 
his  son,  before  deserting  his  wife,  gave  him  a  bill  of  sale  of 
the  goods,  witnessed  by  Charles  M.  Mauch.  These  positions 
were  not  entirely  consistent.  The  former  is  predicated  of  the 
fact  that  his  son  never  owned  the  goods.  The  latter  assumes, 
as  true,  the  fact  sworn  to  by  plaintiff  in  answer  to  his  daughter- 
in-law's  petition,  that  they  ^^  all  belonged  to  Charles  Lawall, 
the  defendant,  and  his  title  was  transferred  to  plaintiff  for  full 
value  paid." 

The  testimony  of  the  subscribing  witness  to  the  bill  of  sale 
was  calculated  to  excite  suspicion  as  to  the  bona  fide%  of  that 
transaction.  He  testified  that  Charles  was  not  present  when 
the  bill  of  sale  was  witnessed,  nor  did  he  ever  admit  that  he 
executed  the  same ;  that  he  signed  as  a  witness,  at  the  request 
of  plaintiff,  in  the  absence  of  Charles,  and  without  knowing 
personally,  or  from  Charles  himself,  that  he  ever  executed  it. 
The  plaintiff  also  testified  that  no  money  consideration  was 
ever  paid  for  the  bill  of  sale. 

It  also  appeared  in  evidence  that  plaintiff  knew  his  son  was 
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about  deserting  his  wife,  and  that  he  assisted  him  in  procuring 
funds  with  which  to  pay  expenses  of  leaving  this,  and  going 
into  another  state.  These  and  other  facts  and  circumstances 
bearing  on  the  question  of  plaintiff's  title  and  right  of  immedi- 
ate possession,  were  proper  for  the  consideration  of  the  jury. 

The  offer  recited  in  the  second  specification,  was  neither  in- 
competent nor  irrelevant.  The  same  remark  is  applicable  to 
the  third  specification. 

Defendant's  testimony  further  tended  to  prove  that  the 
goods  in  controversy  were  purchased  by  plaintiff  and  given  to 
his  son  and  daughter-in-law  when  they  commenced  house- 
keeping ;  that  they  were  not  merely  loaned  to  the  son  with  the 
understanding  that  the  title  should  remain  in  his  father  until 
the  goods  were  paid  for ;  but  that  they  were  an  out  and  out 
gift  to  the  young  couple  to  start  them  in  housekeeping.  The 
defendant,  Mrs.  Lawall,  in  testifying  to  what  occurred  on  the 
eve  of  their  commencing  to  keep  house,  stated  in  substance, 
that,  after  their  rooms  were  furnished  with  the  goods  in  ques- 
tion, plaintiff  and  his  wife,  with  two  or  three  invited  guests 
visited  the  apartments,  inspected  the  furniture,  etc.,  and  while 
there,  spoke  of  the  goods  as  the  property  of  the  young  couple. 
Being  asked  to  give  the  language  used  by  plaintiff  and  his  wife 
on  that  occasion,  the  witness  answered :  "  They  said,  this  is 
now  the  place  you  are  going  to  live ;  you  are  going  to  com- 
mence housekeeping,  and  these  are  your  things,  and  all  you 
have  to  do  is  to  take  good  care  of  your  things ;  the  doctor  and 
his  wife  both  said  that,  and  Mrs.  Young  and  her  servant  were 
both  there." 

Without  further  reference  to  the  testimony,  it  is  suflBcient 
to  say  that  it  presented  questions  of  fact  which  were  properly 
for  the  consideration  of  the  jury,  and  there  appears  to  have 
been  no  error  in  submitting  the  case  to  them.  Neither  of  the 
specifications  of  error  is  sustained. 

Judgment  affirmed. 
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176  siel  Mechanics  &  Traders  Bank,  Appellant,  v.  Seitz  Bros. 

[Marked  to  be  reported.] 

Duty  qf  bank  to  appropriate  deposit  to  pay  note. 

While  a  bank  which  has  discounted  a  promissory  note,  may  appropriate 
funds  in  its  hands  belonging  to  any  party  to  the  note,  to  the  payment  of 
the  note,  when  payment  is  not  made  at  the  time  and  place  named,  yet  it 
is  not  bound  to  do  so  as  to  any  party  except  the  maker. 

As  the  maker  is  liable  to  the  indorser,  he  cannot  require  the  bank  to 
appropriate  the  indorser's  funds  to  the  payment  of  his  own  note,  nor  com- 
plain if  the  bank  refuses  to  do  so. 

But  where  the  bank  holds  funds  of  the  maker  when  the  note  matures, 
it  is  bound  to  appropriate  his  deposit  to  the  payment  of  the  note  in  relief 
of  the  sureties,  and  a  failure  to  do  so  to  the  loss  of  the  sureties  renders  the 
bank  liable. 

ISffect  qf  unauthorized  charge  by  clerk — Equities, 

The  payee  of  a  promissory  note,  a  corporation,  indorsed  it  to  its  presi- 
dent as  an  individual,  who  had  it  discounted  by  his  bank  before  matu- 
rity, without  notice  of  defence  to  the  bank ;  on  being  returned  protested, 
a  clerk  charged  the  note  up  to  the  account  of  the  president,  but  afterwards 
con-ected  this,  by  direction  of  the  cashier,  by  entry  of  a  credit,  so  as  to  let 
the  account  stand  as  before. 

Held,  that  the  act  of  the  clerk  in  charging  up  the  note  was  not  payment 
in  fact  that  divested  the  tide  of  the  bank,  so  that  the  subsequent  credit  made 
under  the  direction  of  the  cashier  was  a  new  purchase  of  the  note  made 
after  protest  and  subject  to  the  equities  between  the  maker  and  payee. 

Argued  March  9, 1892.  Appeal,  No.  134,  July  T.,  1891,  by 
plaintiff,  from  judgment  of  C.  P.  Northampton  Co.,  Oct.  T., 
1890,  No.  41,  on  verdict  for  defendants.  Before  Paxson,  C. 
J.,  Green,  Williams,  Mitchell  and  Heydeiok,  JJ. 

Assumpsit  against  makers  of  promissory  note. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Plaintiff  offered  the  note  and  rested. 

Defendant  then  offered  to  prove  by  depositions  of  the  cashier 
of  plaintiff  bank,  that  the  note  in  suit  was  paid,  and  that  the 
present  suit  was  brought  in  consequence  of  an  arrangement 
between  Hayes  as  indorser,  and  himself,  that  the  suit  should 
be  brought  by  the  bank. 

Objected  to,  that  it  does  not  show  that  the  note  was  paid  by 
Mr.  Hayes,  the  indorser ;  that  plaintiff  cannot  be  affected  by 
this  testimony  in  the  absence  of  an  offer  to  prove  that  Hayes, 
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the  indorser,  received  the  note  with  notice  of  any  defence  ex- 
isting between  the  makers  of  the  note  and  the  payee,  and  in 
the  absence  of  an  offer  to  prove  knowledge  on  the  part  of  the 
bank  at  the  time  they  received  the  note,  of  any  defence  to  it  in 
the  hands  of  the  payees  or  in  the  hands  of  Mr.  Hayes,  the 
indorser.     Objection  overruled  and  bill  sealed.  [9] 

The  depositions  recited,  among  other  things,  the  facts  stated 
in  the  opinion  of  the  Supreme  Court ;  also,  knowledge  by  cashier 
of  defence  after  discounting  note. 

Defendant  then  offered  in  evidence,  under  objection  and  ex- 
ception, the  agreement  to  furnish  the  ice  machine.  [10] 

Further  evidence  was  given,  under  objection  and  exception, 
stating  the  reason  the  note  was  given,  and  failure  of  considera- 
tion between  maker  and  payee.  [11-13] 

The  court  charged,  inter  alia : 

"  Now,  the  question  that  I  will  submit  to  you,  and  if  wrong 
in  doing  so  I  will  have  an  opportunity  for  correcting  it  on  motion 
for  new  trial,  is  whether  under  the  evidence  the  Mechanics  & 
Traders  Bank,  of  Brooklyn,  are  the  bona  fide  holders  of  this 
note,  without  notice  of  the  equities  existing  between  Seitz  Bros, 
and  the  refrigerator  company.  If  they  are,  then  they  are  enti- 
tled to  your  verdict.  If  they  are  not,  then  your  verdict  would 
be  in  favor  of  the  defendant,  on  the  undisputed  evidence,  as  I 
understand  it,  that  the  consideration  of  the  note  had  utterly 
failed."  [1] 

Defendants'  points,  refused,  were  as  follows,  inter  alia  : 

"  1.  There  being  no  evidence  in  this  cause  that  the  plaintiff 
has  been  paid  the  amount  of  the  note  sued  on,  and  no  evidence 
to  contradict  the  allegation  in  the  pleading  that  plaintiff  is  a 
bona  fide  holder  of  the  note  for  value  before  maturity  without 
notice,  the  verdict  must  be  for  the  plaintiff.  [2] 

"2.  The  charge  of  the  amount  of  this  note  against  Mr. 
Hayes's  account  by  a  clerk  of  plaintiff  without  Mr.  Hayes's  con- 
sent or  direction  was  not  a  payment  of  the  note  between  Mr. 
Hayes  and  plaintiff,  and  the  subsequent  crediting  of  the  note 
to  Mr.  Hayes,  the  bank  never  having  given  up  possession  of 
the  note,  did  not  alter  the  rights  which  the  bank  acquired  when 
it  first  discounted  the  note  for  Hayes.  [8] 

"  8.  The  charge  of  the  amount  of  the  note  to  Mr.  Hayes's 
account  by  a  clerk  of  the  bank  and  the  subsequent  direction  of 
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the  cashier  that  the  amount  of  the  note  be  credited  to  Mr. 
Hayes,  the  bank  never  having  yielded  possession  of  the  note 
and  Mr.  Hayes  having  never  appropriated  his  deposit  for  its 
payment,  in  the  absence  of  any  evidence  of  fraud  and  collusion 
between  the  bank  and  Hayes  to  injure  or  affect  defendants' 
rights,  cannot  be  considered  as  a  payment  of  the  note  or  as 
altering  the  bank's  rights  as  against  defendants."  [4] 

Four  other  points  by  plaintiffij  as  to  purchase  after  maturity 
and  asking  binding  instructions  were  refused.  [6-8] 

Verdict  and  judgment  for  defendants.     Plaintiffs  appealed. 

Errors  assigned  were  (1-8)  instructions,  quoting  charge  and 
points ;  (9-13)  rulings  on  evidence,  quoting  bills  of  exception 
and  evidence. 

RusseU  C.  Stewart^  for  appellant. — Plaintiff  took  the  note  in 
regular  course  of  business,  before  maturity  and  without  notice. 
The  charging  and  crediting  of  the  note  is  the  basis  of  defence. 
The  defence  is  (1)  an  agreement  to  sue  for  the  ice  company's 
benefit,  and  (2)  sale  and  repurchase  of  the  note  after  maturity 
by  charging  and  crediting  it. 

The  holder's  title  is  never  affected  after  his  title  has  been 
acquired.  The  charge  of  the  court  left  the  jury  to  pass  on  the 
question  of  equities,  without  limiting  the  notice  of  such  equi- 
ties to  the  time  when  the  notice  was  given,  to  the  party  who 
gave  it,  or  to  the  effect  of  charging  and  crediting  the  note.  It 
is  no  answer  to  say  we  should  have  asked  for  instructions  on 
these  points.  The  charge  must  conform  to  the  facts :  Reber  v. 
Schitler,  141  Pa.  647,  a  case  analogous  to  ours  on  this  point. 

The  burden  was  on  defendant  to  controvert  the  presumptions 
and  benefits  which  the  law  gives  to  holders  of  negotiable  paper. 
The  evidence  must  be  clear  and  suflBcient  to  justify  an  infer- 
ence of  knowledge :  Battles  &  Webster  v.  Laudenslager,  84 
Pa.  446.  Gross  negligence  is  not  suflBcient :  State  Bank  v. 
McCoy,  69  Pa.  204;  McSparrow  v.  Neely,  91  Pa.  17.  Mala 
fides  must  be  shown :  Phelan  v.  Moss,  67  Pa.  69.  The  evi- 
dence in  the  deposition  was  not  suflBcient.  It  showed  only  a 
disposition  to  oblige  a  customer  by  plaintiff  bank,  by  suing  the 
maker  first.  Even  if  there  was  an  agreement  to  sue  for  the  ice 
company's  benefit,  yet  if  there  was  no  notice  to  Hayes  such  as 
would  affect  his  title  during  the  time  he  owned  the  note  as  an 
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individual,  he  could  not  make  such  agreement  except  b}''  act- 
ually paying  the  note  and  then  asking  the  bank  to  sue. 

The  effect  of  the  book-keeping  by  charging  and  crediting 
the  note,  was  not  payment:  Bank  v.  Ralston,  3  Phila,  828.  It 
was  a  release  to  an  indoi-ser  (Hayes)  of  his  collaterals  (depos- 
it) by  which  the  maker  was  not  prejudiced.  A  bank  is  under 
no  obligation  to  appropriate  a  discounter's  deposit  to  the  pay- 
ment of  a  protested  note.  If  so,  discounting  would  not  help 
but  ruin  a  business  by  depleting  the  deposit,  and  a  business  man 
would  have  to' keep  his  deposit  in  one  bank  and  discount  paper 
in  another.  Commercial  Nat.  Bk.  v.  Henninger,  105  Pa.  496 ; 
German  Nat.  Bk.  v.  Freeman,  138  Pa.  474,  do  not  apply,  be- 
cause the  deposits  there  were  of  the  makers,  and  a  bank  may 
not  return  to  the  maker  his  collaterals,  as  the  indorser,  as  sure- 
ty, would  be  injured  thereby. 

Notice  of  equities  to  affect  the  bank  even  if  it  did  become  an 
indorser  after  maturity,  must  have  been  given  to  Hayes  while 
he  was  individual  owner  of  the  note.  Notice  to  a  company  is 
not  notice  to  its  oflBcers:  Wilson  v.  Bk.,  6  Cent.  R.  756 ;  Phil- 
lipsburg  Savings  Bank's  Ap.,  10  W.  N.  265. 

An  indorsee  of  overdue  paper  may  recover  if  his  indorser 
could:  Daniels,  Negotiable  Inst.  663,  §  726,  3d  ed. ;  Wilson  v. 
Mechanics  Savings  Bank,  45  Pa.  488;  Riegel  v.  Cunningham, 
9  Phila.  177.  Even  if  he  has  knowledge  of  a  defence :  Roberts 
V.  Lane,  64  Me.  108. 

Charles  F.  Walter^  for  appellee. — When  the  note  was  return- 
ed protested  it  was  charged  against  Hayes's  account,  the  ac- 
count being  sufficient  to  pay  it.  The  note  was  therefore  paid  and 
tlie  bank  held  it  as  trustee  for  Hayes.  When  the  bank  again 
credited  the  note,  they  became  holders  after  maturity  with 
notice  of  defence.  Bank  v.  Ralston,  3  Phila.  328,  recognizes 
the  availability  of  a  defence  against  the  bank  where  the  bank, 
by  some  rule  or  custom,  pays  the  note  by  charging  it.  That  the 
bank  has  the  right  to  apply  the  deposit  to  the  payment  of  the 
note  is  settled  by  Commercial  Nat.  Bk.  v.  Henninger,  105  Pa. 
500 ;  German  Nat.  Bk.  v.  Foreman,  138  Pa.  474 ;  3  Randolph, 
Com.  Paper,  §144;  Mulch  v.  Bk.,  11  Mo.  Ap.  144. 

Wilson  V.  Bk.,  6  Cent.  ^.  756,  is  not  authority  for  the  point 
cited  by  appellant.     It  holds  that  notice  to  a  cashier  is  not  no- 
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tice  to  the  bank  unless  the  cashier  i*eveals  the  knowledge  to 
one  or  more  of  its  officers. 

Appellant  is  only  here  in  its  efforts  to  favor  a  customer,  the 
understanding  being  that  if  the  bank  did  not  recover  from 
the  maker,  Hayes  would  pay  it.  The  question  was  properly 
submitted  to  the  jury.  , 

Opinion  by  Mr.  Justice  Williams,  June  1, 1892. 

The  defendants  are  brewers  in  the  city  of  Easton.  In  Febru- 
ary, 1890,  they  bought  from  the  New  Process  Ice  and  Refrig- 
erating Co.  a  refrigerating  machine  for  use  in  their  business. 
In  the  following  June  they  gave  in  part  payment  for  the  ma- 
chine their  negotiable  note  for  fifteen  hundred  dollars,  pay- 
able at  the  First  National  Bank  of  Easton  at  ninety  days. 
The  company  transferred  this  note,  a  day  or  two  after  it  was 
given,  to  its  president,  J.  J.  Hayes,  in  consideration  of  his  pay- 
ment of  bills,  then  maturing,  to  an  amount  equal  to  or  greater 
than  the  note.  He  soon  after  indorsed  the  note  to  the  plaintiff's 
bank  which  discounted  it,  placing  the  proceeds  to  his  credit. 
The  bank  thus  became  the  owner  of  the  note  in  the  usual  course 
of  business,  for  full  value,  before  maturity,  and  without  notice 
of  any  equities  between  the  maker  and  the  payee,  if  any  such 
existed.  When  it  fell  due  it  was  sent  to  the  bank  at  which  it 
was  payable  for  collection.  It  was  not  paid,  and  was  returned 
to  the  holder  duly  protested.  Upon  this  state  of  facts,  the 
maker,  the  payee  and  the  indorser,  were  severally  liable  to  the 
bank,  and  were  liable  to  each  other  in  the  order  in  which  their 
names  stood  as  parties  to  the  instrument. 

Hayes  kept  an  account  at  the  bank,  and  when  the  note  was 
returned  protested,  the  balance  in  his  favor  was  sufficient  to 
cover  the  amount  due  upon  it.  A  clerk,  in  accordance  with 
what  he  considered  a  business  habit,  charged  the  note  up  to 
Hayes's  account  on  the  books  of  the  bank ;  but  when  this  fact 
came  to  the  notice  of  the  cashier,  he  told  the  clerk  that  this 
was  not  as  they  intended,  and  directed  him  to  correct  his  act  by 
crediting  Hayes  with  the  same  amount  so  as  to  leave  his  ac- 
count to  stand  as  before. 

The  bank  then  brought  this  suit  against  the  makers.  They 
allege  they  have  a  defence  against  the  payee,  and  to  deprive 
the  plaintiff  of  its  position  as  a  hofder  in  due  course  of  busi- 


Digitized  by 


Google 


MECHANICS  BK.,  APPELLANT,  v.  SEITZ  BROS.    637 

1892.]  Opinion  of  the  Court. 

ness  and  before  maturity,  they  contend  that  it  was  the  duty  of 
tihe  bank  to  charge  up  the  note  against  the  balance  due  to 
Hayes,  and  that  the  existence  of  this  balance  was  payment  in 
law. 

They  further  contend  that,  at  all  events,  the  act  of  the  clerk 
in  charging  up  the  note  was  payment  in  fact  that  divested  the 
title  of  the  bank ;  and  that  the  subsequent  credit,  made  under 
the  direction  of  the  cashier,  is  not  to  be  treated  as  the  correc- 
tion of  a  mistake,  but  a  new  purchase  of  the  note,  made  after 
protest,  and  subject  to  the  duty  to  inquire,  which  the  law  im- 
poses on  the  purchaser  of  overdue  and  dishonored  paper. 

It  is  pi*actically  conceded,  and  it  is  clear  upon  the  facts  as 
they  are  presented  to  us,  that,  unless  the  defendant's  theory 
can  be  sustained,  they  cannot  defend  successfully  in  this  case. 
The  bank,  if  a  holder  for  value  in  the  ordinary  course  of  busi- 
ness before  maturity,  is  not  subject  to  the  equities  growing  out 
of  the  sale  of  the  refrigerating  machine ;  and  must  recover  on 
its  title  as  the  holder.  We  come,  then,  to  inquire  what  was 
the  duty  of  the  bank  in  regard  to  the  deposit  standing  to  the 
credit  of  Hayes  ?  The  general  rule  is  well  settled  that,  while 
the  bank  may  appropriate  funds  in  its  hands  belonging  to  any 
previous  party  to  the  note,  to  the  payment  of  it,  when  payment 
is  not  made  at  the  time  and  place  named,  yet  it  is  not  bound 
to  do  so.  The  note  may  be  treated  as,  in  effect,  an  order  or 
check  authorizing  the  bank  to  apply  the  deposit  to  the  pay- 
ment, but  the  deposit  is  not  payment  in  law.  Even  as  between 
the  bank  and  the  maker,  the  bank  is  not  bound  to  make  the 
application,  but  may  take  the  risk  of  its  ability  to  collect  from 
him  and  allow  him  to  withdraw  his  deposit :  Morse  on  Banks 
and  Banking,  659.  But  where  the  bank  holds  funds  of  the 
maker  when  the  note  matures,  it  is  bound  to  consider  the  in- 
terests of  the  indorsers  or  sureties,  and  if  it  allows  the  maker 
to  withdraw  his  funds  after  protest,  and  the  indorsers  are  losers 
thereby,  the  bank  is  liable  to  them  :  Commercial  National  Bank 
V.  Henniger,  105  Pa.  496  ;  German  National  Bank  v.  Foreman, 
188  Pa.  474.  The  reason  of  this  rule  is,  that  the  maker  is  the 
principal  debtor,  and  liable  to  all  the  indorsers,  whose  under- 
taking is  to  pay  if  he  does  not.  If  the  holder  surrenders  the 
money  or  securities  of  the  maker,  he  parts  with  that  in  which 
all  who  have  a  right  to  look  to  the  maker  for  indemnity  have  a 
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definite  interest ;  and  if  his  act  inflicts  loss  on  them  he  must 
stand,  as  to  the  money  or  securities  surrendered,  in  the  place 
of  the  maker.  As  the  maker  is  liable  to  the  indorser,  it  is  very 
plain  that  he  cannot  require  the  bank  to  appropriate  the  in- 
doraer's  funds  to  the  payment  of  his  own  note,  nor  complain  if 
the  bank  refuses  to  do  so.  He  has  no  business  with  the  state 
of  accounts  between  the  indorser  and  the  bank ;  but  it  is  h  s 
duty  to  relieve  the  indorser  by  the  payment  of  the  note  in  ac- 
cordance with  its  terms. 

Nor  was  there  any  payment  in  fact  in  this  case.  The  in- 
dorser did  not  authorize  the  application  of  his  deposit  to  this 
note,  but  insisted  that  the  bank  should  proceed  against  the 
makers.  The  bank  agreed  to  this.  The  unauthorized  charge 
made  by  the  clerk  was  at  once  corrected  by  the  cashier ;  the 
deposit  of  the  indorser  was  left  subject  to  his  check,  and  the 
bank  by  this  action  called  on  the  makers  to  make  good  their 
promise  to  pay.     We  see  no  reason  why  they  should  not. 

The  first,  second,  third  and  fourth  assignments  of  error  are 
sustained,  also  the  tenth,  eleventh,  twelfth  and  thirteenth. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


150^     638 
29  SO  *511 

McCool  V.  Lucas  Coal  Co..  Ltd.,  Appellant. 

BiBk  of  employment — Infant — Parent — Negligence. 

Where  a  parent  permits  a  child  of  tender  years  to  engage  in  a  danger- 
ous occupation,  such  parent  is  guilty  of  negligence  per  $e. 

The  parent  owes  to  the  child  the  duty  of  protection,  and  this  includes 
restraint  from  exposure  to  dangera  with  which  one  of  its  years  and  discre- 
tion is  unfitted  to  cope. 

Where  this  duty  is  neglected  the  parent  is  said  to  be  in  pari  delicto  with 
a  negligent  defendant,  and,  though  the  infant  may  recover  against  a 
wrongdoer  for  an  iiyury  caused  partly  by  his  own  imprudence,  the  par- 
ent cannot. 

The  parent  assumes  all  the  risks  naturally  and  reasonably  incident  to 
the  employment  in  which  the  child  is  permitted  to  engage,  which  includes 
the  indiscretion  and  rashness  of  youth  that  may  lead  him  to  needlessly  ox- 
pose  his  person  to  danger. 

Dangers  incident  to  business — Coal  breaker. 

A  parent  has  a  right  to  assume  not  only  that  his  child  will  be  provided 
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with  suitable  implements  and  means  to  carry  on  the  business  which  he 
is  set  to  do,  but  also  that  the  place  in  which  his  service  is  to  be  performed 
will  be  reasonably  suitable  and  free  from  dangers  not  ordinarily  attendant 
upon  the  business. 

The  absence  of  a  bell  or  speaking  tube  in  a  coal  breaker  by  means  of 
which  a  slate-picker  boss  may  signal  the  engineer  when  it  becomes  nec- 
essary to  stop  the  engine,  and  the  use  of  a  door  opening  into  a  constantly 
operated  elevator  shaft,  to  call  to  the  engineer,  will  not  render  the  coal 
company  liable  to  a  parent  for  the  death  of  an  infant  of  tender  years  by 
being  struck  by  the  machinery  in  the  shaft,  when  he  went  to  call  the 
engineer,  where  there  was  another  perfectly  safe  way  to  reach  the  engine 
room  and  no  order  was  given  as  to  the  way  to  go. 

While  the  employer  might  owe  the  child  the  duty  of  exercising  such 
watchfulness  and  oversight,  or  at  least  giving  such  instruction  and  ad- 
monition, as  would,  with  proper  obedience  on  his  part,  insure  him  against 
harm ;  and  while  the  neglect  of  such  duty  might  render  the  employer 
liable  to  the  child,  it  will  not  to  the  negligent  parent. 

Fellow  servant — Slate-picker  and  slate-picker  boss. 

It  seems  that  a  slate-picker  boss  is  not  a  vice-principal,  who,  by  giv- 
ing orders  to  the  coal  pickers  to 'notify  the  engineer  to  stop  the  engines, 
could  fix  liability  upon  the  defendant ;  being  engaged  in  the  same  com- 
mon work  and  performing  duties  and  services  for  the  same  general  pur- 
pose, he  is  a  fellow  servant  with  the  slate  picker,  though  the  latter  is 
subject  to  his  direction. 

Argued  Feb.  22, 1892.  Appeal,  No.  61,  July  T.,  1891,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  Oct  T., 
1885,  No.  466,  on  verdict  for  plaintiff,  Hugh  McCool.  Before 
Paxson,  C.  J.,  Sterrbtt,  Williams,  McCollum  and  Hby- 
DRICK,  JJ. 

Assumpsit  for  damages  for  death  of  minor  child  by  alleged 
negligence  of  defendant. 

The  evidence  on  the  trial,  before  Gunstbr,  J.,  was  to  the 
following  effect :  Plaintiff's  son,  about  ten  years  of  age,  was, 
with  his  father's  knowledge,  employed  in  defendant's  coal 
breaker  as  a  slate-picker.  While  so  engaged  a  pair  of  rolls  in 
one  of  the  shutes  became  blocked  with  coal,  and  it  was  neces- 
sary to  stop  the  engine  promptly.  The  signal  was  usually 
given  by  the  oiler,  but  he  was  at  this  time  in  another  part  of 
the  breaker.  It  was  the  duty  of  the  picker-boss  to  give  the 
order  to  stop  the  engine,  but  he  could  not  leave  his  place  where 
he  held  up  the  coal  to  keep  it  from  getting  into  the  rolls  to  pre- 
vent injury  to  the  belts  and  machinery.  He  accordingly  "  told 
some  of  the  boys  to  go  out  and  stop  the  engine."     Plaintiff's 
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son  volunteered  to  go.  The  most  convenient  method  was  to 
go  to  the  shaft,  through  which  the  cars  loaded  with  coal  were 
carried  to  the  top  of  the  breaker,  and  shout  through  an  open 
door  to  the  engineer  on  the  next  floor  below.  This  door  was 
some  two  and  a  half  feet  above  the  floor.  Soon  after  the  child 
was  sent,  he  was  found  lying  across  the  door-sill  with  his  feet 
on  the  floor  and  his  head  crushed  in.  In  order  to  be  injured 
by  the  carriage  and  machinery  in  the  shaft  it  would  be  neces- 
sary for  him  to  put  his  head  through  the  door  six  to  eighteen 
inches  j  but  there  was  testimony  that,  owing  to  the  noise  of 
the  machinery,  he  could  not  have  made  the  engineer  hear  him 
without  putting  his  head  into  the  shaft.  There  were  steps 
leading  from  the  place  where  the  boys  were  at  work  to  the 
outside,  and  a  person  could  go  down  the  steps  and  around,  a 
distance  of  800  or  400  feet,  into  the  engine  room  without  dan- 
ger. This  would  have  taken  probably  three  or  four  minutes, 
during  which  time  the  belts  might  come  off  the  wheels.  The 
usual  way  of  calling  was  down  the  shaft  above  described. 
There  was  evidence  that  it  was  customary,  in  some  breakers, 
to  have  a  bell  in  the  engineer's  room  connected  with  a  wire 
running  into  the  picking  room  in  order  to  notify  the  engineer 
when  the  rolls  were  clogged.  The  superintendent  had  asked 
for  a  signal  bell,  but  it  was  not  put  in  until  after  the  accident. 
Binding  instructions  for  defendant  were  refused.  [1] 

Error  assigned  was  such  instruction,  quoting  it. 

S.  B.  Price^  for  appellant. — ^The  breaker-Boss  is  a  fellow 
servant :  Redstone  Coke  Co.  v.  Roby,  115  Pa.  364 ;  Reese  v. 
Biddle,  112  Pa.  72 ;  Waddell  v.  Simoson,  112  Pa.,  567.  Besides, 
the  boy  volunteered  to  do  the  work. 

The  absence  of  a  signal  bell  was  not  the  immediate  cause  of 
the  injury.  Nor  did  it  make  it  necessary  to  signal  from  the 
door  in  the  shaft,  for  the  way  by  the  outside  stairs  was  safe. 
But  even  signaling  by  the  shaft  was  free  from  danger,  unless 
some  part  of  the  body  was  put  into  the  shaft,  which  would. be 
contributory  negligence.  The  father  having  knowingly  per- 
mitted his  son,  a  child  of  tender  years,  to  engage  in  employment 
of  known  danger,  the  contributory  negligence  of  the  child  will 
be  imputed  to  the  parent.  The  latter  is  in  pari  delicto  with  a 
negligent  defendant:  Smith  v.  O'Connor,   48  Pa.  223;  and 
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cannot  recover :  Smith  v.  Pass.  Ry.,  92  Pa.  450 ;  Glassey  v,  R. 
R.,  67  Pa.  172 ;  Schwenk  v.  Kehler,  15  Atl.  R.  694. 

H.  M.  Hannah^  for  appellee. — An  employer  is  bound  to  pro- 
vide his  employees  with  safe  and  proper  materials,  tools,  ma- 
chinery and  implements:  Shearman  &  Redfield,  Negligence, 
§  194 ;  Stringham  v.  Stewart,  100  N.  Y.  516 ;  MuUan  v.  South- 
ern Mail  S.  S.  Co.,  78  Pa.  25 ;  Baker  v.  Allegheny  R.  R.,  79  Pa. 
211 ;  Pa.  &  N.  Y.  R.  R.  v.  Mason,  106  Pa.  286 ;  RummeU  et  al. 
V.  Dilworth,  111  Pa.  343 ;  Lewis  v.  Seifert,  116  Pa.  647.  This 
was  not  done  here.  The  boy  was  placed  in  a  dangerous  posi- 
tion without  necessity.  Other  mine  operators  provided  appa- 
ratus for  signaling  without  risk ;  and  the  failure  of  defendant 
to  do  as  others  do  caused  the  accident.  And  this  is  not  a  case 
of  want  of  due  diligence  in  ascertaining  what  should  have  been 
supplied,  for  the  attention  of  the  owners  had  been  called  to  the 
matter. 

It  was  not  the  act  of  the  fellow  servant  that  injured  the  de- 
ceased. The  co-employee  merely  failed  to  guard  the  boy  from 
the  consequences  of  the  master's  negligence.  Where  the  act 
of  the  co-employee  merely  co-operates  with  the  negligence  of 
the  master  in  causing  the  damage,  the  master  is  not  relieved 
from  liability.  This  state  of  facts  renders  both  liable :  16  A. 
&  E.  Ency.  L.,  p.  453,  et  seq. ;  Fuller  v.  Jewett,  80  N.  Y.  46; 
Cone  V.  D.,  L.  &  W.  R.  R.,  81  N.  Y.  209 ;  Ellis  v.  N.  Y.  &  E. 
R.  R.,  95  N.  Y.  548 ;  Pantzar  v.  Tilly  Foster  Mining  Co.,  99 
N.  Y.  368 ;  Stringham  v.  Stewart,  100  N.  Y.  526. 

Contributory  negligence  is  not  chargeable  against  a  child  of 
tender  years  :  Nagle  v.  Allegheny  R.  R.,  88  Pa.  35 ;  Schilling 
V.  Abernethy,  112  Pa.  437 ;  West  Phila.  Pass.  R.  R.  v.  Galla- 
gher, 100  Pa.  528. 

The  father  cannot  be  charged  with  having  exposed  his  child 
to  a  risk  or  danger  not  necessarily  incident  to  the  business  and 
entirely  unknown  to  the  father.  As  to  proper  care  on  part  of 
parent,  see  Kay  v.  P.  R.  R.,  65  Pa.  276 ;  P.  A.  &  M.  R.  R.  v. 
Pearsons,  72  Pa.  172 ;  P.  &  R.  R.  R.  v.  Long,  75  Pa.  265,  In 
order  to  defeat  the  parent's  right  of  action  he  must  be  in  fault: 
Shearman  &  Redfield,  Negligence,  §  72. 

Opinion  by  Mb.  Justice  Heydrick,  June  1, 1892. 
If  the  unfortunate  boy,  for  the  loss  of  whose  services  the 
Vol.  gl — 41 
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father  seeks  compensation  in  this  suit,  had  escaped  death,  and 
were  here  asking  indemnity  for  injuries  received  while  in  the 
service  of  the  defendant,  it  might  be  a  question  whether  the 
employer  did  not  owe  him  the  duty  of  exercising  such  watch- 
fulness and  oversight,  or  at  least  giving  such  instruction  and 
admonition  as  would,  with  proper  obedience  on  his  part,  have 
insured  him  against  serious  harm.  But  it  is  not  his  cause  that 
is  to  be  passed  upon ;  it  is  that  of  an  adult  father,  who,  if  he 
did  not  actually  place  his  son  in  a  dangerous  service,  at  least 
suffered  him  to  engage  and  continue  in  such  service.  Such 
sufferance  is  said  to  have  the  sense  of  permission ;  and,  where 
the  danger  is  great,  and  the  child  is  of  tender  years,  it  is  said 
to  be  negligence  per  se  :  R.  R.  Co.  v.  Long,  75  Pa.  257  ;  Smith 
V.  Passenger  Ry.  Co.,  92  Pa.  450.  The  father  owes  to  his  in- 
fant child  the  duty  of  protection,  and  this  includes  restraint 
from  exposure  to  dangers,  with  which  one  of  its  years  and  dis- 
cretion is  unfitted  to  cope.  When  this  duty  is  neglected  the 
father  is  said  to  be  in  pari  delicto  with  a  negligent  defendant, 
and  though  the  infant  may  recover  against  a  wrongdoer  for 
an  injury  caused  partly  by  his  own  imprudence,  the  father  can- 
not: Smith  V.  O'Conner,  48  Pa.  223 ;  Glassey  v.  R.  R.  Co.,  57 
Pa.  172.  He  assumes  all  the  risks  naturally  and  reasonably 
incident  to  the  employment  in  which  he  permits  his  son  to  en- 
gage, not  the  least  of  which  is,  that  the  indiscretion  and  rash- 
ness of  youth  will  lead  him  to  needlessly  expose  his  person  to 
danger.  He  has  the  right,  however,  to  assume  not  only  that 
his  son  will  be  provided  with  suitable  implements  and  means  to 
carry  on  the  business  which  he  is  set  to  do,  but  that  the  place 
in  which  his  service  is  to  be  performed  will  be  reasonably  suitr 
able  and  free  from  dangers,  not  ordinarily  attendant  upon  the 
business.  Tested  by  this  rule,  it  will  be  found  that  the  defend- 
ant was  not  shown  to  have  been  blameworthy.  No  attempt 
was  made  to  show  that  the  defendant's  coal  breaker  was  inferi- 
or in  its  structure  to  those  in  ordinary  use,  or  that  it  was  beset 
with  dangers  not  common  to  and  inseparable  from  all  similar 
establishments.  The  one  complaint  made  is,  that  the  slate- 
picker  boss  was  not  provided  with  a  speaking  tube  or  bell  wire 
with  which  to  signal  the  engineer  when  it  became  necessary  to 
stop  the  engine,  and  to  that  alleged  defect  the  fatal  accident 
was  sought  to  be  attributed,     A  few  minutes  before  the  acci- 
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dent  the  rolls  of  the  breaker  became  clogged,  and  the  slate- 
picker  boss,  to  use  bis  own  language,  '^told  some  of  them 
(meaning  the  slate-pickers^  to  go  out  and  stop  the  engine." 
It  is  claimed  that  the  plaintiff's  son  responded  by  going  to  the 
hoisting  shaft,  thrusting  his  head  through  an  open  door,  the 
sill  of  which  was  two  and  a  half  feet  above  the  floor  upon 
which  he  stood,  and  shouting  the  order  to  the  engineer  some- 
where below,  because  his  lifeless  body  was  found  ten  minutes 
later  hanging  over  the  sill  of  the  door,  and  bearing  evidence 
that  he  had  been  struck  by  a  descending  car.  The  same  wit- 
nesses, however,  who  detailed  the  facts  from  which  it  is  inferred 
that  the  boy  went  to  the  shaft  to  give  the  order  to  the  engineer, 
and  in  so  doing  received  the  fatal  blow,  testify  that  there 
was  another  and  perfectly  safe  way  by  which  he  could  have 
reached  the  engine  room.  This  fact,  in  the  absence  of  evi- 
dence that  the  defendant  ordered  the  boy  to  go  to  the  shaft  to 
give  the  direction  to  the  engineer,  is  fatal  to  the  plaintiffs 
case.  The  slate-picker  boss  was  not  a  vice-principal,  who,  by 
giving  such  an  order,  could  fix  liability  upon  the  defendant ; 
being  engaged  in  the  same  common  work,  and  performing 
duties  and  services  for  the  same  general  purpose,  he  was  a  fel- 
low servant  with  the  boy,  though  the  latter  was  subject  to  his 
direction :  Coal  Co.  v.  Jones,  86  Pa.  482  ;  D.  &  H.  Canal  Co. 
V.  Carroll,  89  Pa.  874.  But  it  did  not  appear  that  even  he  had 
directed  the  boy  to  go  to  'the  shaft. 
The  judgment  is  reversed. 


Leake  et  al.,  Appellants,  v.  Phila.  et  al.  so^msi 

160    4671 

Injunciion — Paioing — Repairs — Street  railways — Ordinance,  i5u  ms 

The  refusal  of  the  court  to  grant  a  preliminary  injunction  to  restrain  a  }SLJI2 
contract  for  paving  in  Philadelphia,  was  affirmed  in  a  case  where  the 
sti'eet  was  occupied  by  a  condemned  macadamized  turnpike  and  by  a 
street  railway  which  had  paved  the  centre  of  the  street,  the  contract  also 
providing  for  keeping  the  street  in  repair  for  three  years — the  court  below 
holding  that  the  macadamizing  and  voluntary  paving  by  the  railway  com- 
pany was  not  an  original  paving  ••  by  the  owners  of  the  property,"  under 
the  ordinance  of  April  1,  1859,  so  as  to  make  property  owners  liable  for 
the  paving  ordered  by  the  city. 

Argued  March  28, 1892.     Appeal,  No.  82,  Jan.  T.,  1892,  by 
plaintiffs,  E.  F.  Leake  et.  al.,  from  decree  of  C.  P.  No.  4,  Phila. 
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Co.,  March  T.,  1892,  No.  788,  dismissing  motion  for  prelimi- 
naiy  injunction,  against  the  city  of  Phila.  and  the  Vulcanite 
Paving  Co.  Before  Paxson,  C.  J.,  Grbbn,  Williams,  MoCol- 
LX7M,  MiTGHELL  and  Heydbigk,  JJ. 

Bill  for  injunction  by  property  owners  and  taxpayers  to  re- 
strain the  city  of  Phila.  and  the  Vulcanite  Paving  Co.  from 
entering  into  a  contract  for  paving. 

The  bill  alleged  that  plaintiffs  were  taxpayers  and  owners 
of  real  estate  fronting  on  Frankfort  avenue,  Phila.  -4fi_ordi-^ 
nftnce  of  March  11,  1891,  authorized  the  paving  of  said  street 
in  front  of  plaintiffs'  property  and  the  collection,  of  jthe  cost 
from  abutting  owners^  except  for  intersectionsj  the  cost  of 
which  was  to  be  paid  out  of  general  taxation,  the  contractor  tg. 
keep  the  street  in  repair  for  three  years.  That  the  contract  was 
awarded  to  the  Vulcanite  Paving  Co.,  and  a  contract  was  about 
to  be  signed.  That  the  bid  contained  a  sum  for  cost  of  keep- 
ing street  in  repair.  That  the  Frankford  and  Southwark  City 
Passenger  Railway  Co.  was  authorized,  by  acts  of  April  4, 
1864,  P.  L.  769,  June  9,  1857,  P.  L.  802,  and  April  9, 1868, 
P.  L.  287,  to  construct  a  railroad  upon  Frankford  avenue 
where  it  was  now  proposed  to  pave.  That  said  railway  com- 
pany filed  a  written  acceptance  of  the  ordinance  of  July  7, 
1867,  whereby  it  became  liable  for  the  costs  of  maintaining, 
paving,  repairing  ^nd  repaving  said  street.  That  about  1868, 
said  railway  company  tore  up  the  macadam  pavement  then 
existing  on  said  street,  laid  its  tracks  and  paved  with  cobble 
stones  for  the  space  of  eighteen  feet  in  width.  That  said  rail- 
way had  repaired  and  kept  said  paving  in  repair  and  had  also 
repaired  the  macadam  road,  and  entered  into  a  contract  with 
the  Frankfort  &  Bristol  Turnpike  Co.  (whose  franchise  covered 
said  street,  under  the  act  of  March  24, 1803)  to  keep  the  street 
in  repair  from  curb  to  curb.  That  the  city  in  1888  had  entered 
bond,  duly  approved,  for  payment  of  damages  for  taking  fran- 
chises of  said  turnpike.  That  the  ordinance  and  contract  relat- 
ing to  this  paving  was  illegal  and  void.  The  prayers  were  for 
an  injunction  restraining  (1)  paving,  (2)  filing  claims  and  col- 
lecting cost  from  property  owners,  (3)  paying  cost  of  inter- 
sections out  of  city  funds,  and  (4)  further  relief.  The  bill  was 
supported  by  injunction  affidavits. 
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The  Vulcanite  Paving  Co.  filed  an  aflBdavit  denying  that  there   ' 
was  any  increase  in  the  contract  price  to  cover  cost  of  keeping 
street  in  repair.  h/ 

The  city  filed  an  affidavit  alleging  that  the  ordinance  of  1857 
was  modified  by  the  ordinance  of  April  1, 1859,  so  that  street 
railways  were  not  liable  for  original  paving ;  that  the  property 
owners  contributed  nothing  to  the  paving  already  done,  and 
that  the  proposed  paving  was  a  first  paving  under  the  ordinances 
of  the  city. 

The  ordinance  of  April  1, 1859,  after  repealing  so  much  of 
the  ordinance  of  1857  as  required  railway  companies  to  pave 
streets  occupied  by  them  which  had  not  been  paved,  provided, 
in  §  2 :  "  All  streets  or  highways  which  are  unpaved  at  the 
time  of  laying  the  rails  shall  be  kept  in  good  traveling  order 
by  the  railroad  company  until  the  same  shall  be  paved  by  the 
owners  of  property  thereof,  after  which  they  shall  be  repaired 
and  kept  in  goodr  order  at  the  proper  cost  of  the  railroad  com- 
pany occupying  the  same." 

A  motion  for  a  preliminary  injunction  was  dismissed  by  the 
court  and  the  injunction  refused  in  the  following  opinion  by 
WiLLSON,  J. : 

^'  The  plaintiffs,  who  are  taxpayers  and  owners  of  real  estate 
fronting  on  Frankford  avenue,  filed  a  bill  in  this  case  to  pre- 
vent the  city  from  entering  into  a  contract  with  its  co-defend- 
ant, the  Vulcanite  Paving  Co.,  for  the  paving  of  the  said 
Frankford  avenue  from  Margaret  to  Adams  streets,  and  to  pre- 
vent that  company  from  doing  the  work  and  filing  municipal 
claims  therefor. 

"  An  ordinance  of  March  11, 1891,  provided  that  the  paving 
should  be  done,  and  that  the  contractor  should  collect  the  cost 
of  the  same  from  the  owners  of  the  property  fronting  on  the 
street,  as  well  as  enter  into  an  obligation  to  keep  the  street  in 
good  repair  for  three  years  after  the  work  should  be  finished. 
The  Vulcanite  Paving  Co.  were  the  successful  bidders  for  the 
contract. 

"The  principal  ground  upon  which  the  plaintiffs'  case  is 
rested  is  that  the  Frankford  &  Southwark  Phila.  City  Passen- 
ger Railway  Co.,  which  occupies  the  said  street  in  part  by  its 
tracks,  is  legally  bound  to  do  all  necessary  paving  and  repav- 
ing  there  at  its  own  expense,  and  without  expense  to  the  tax- 
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payers  of  the  city  or  to  the  owners  of  property  fronting  on  the 
highway. 

''  It  is  undoubtedly  the  fact  that  an  act  of  assembly,  (P.  L. 
1857,  p.  802,)  supplementary  to  the  act  incorporating  the  com- 
pany (under  its  original  name  of  the  Phila.  &  Delaware  River 
Railroad  Co.)  provided  that  the  corporation  should  obtain  the 
consent  of  the  city  councils  before  using  or  occupying  any  of 
the  streets  named  in  the  act ;  and,  further,  that  such  consent 
should  be  taken  to  be  given  unless  said  councils  should  signify 
their  disapproval  by  ordinance  within  thirty  days  from  the 
passage  of  the  act. 

"It  is  also  true  that  councils,  in  a  general  ordinance  of 
July  7, 1867,  required  all  passenger  railway  companies  within 
the  limits  of  the  city  to  enter  into  a  written  obligation  to  com- 
ply with  the  provisions  of  the  said  ordinance,  one  of  which  was 
that  such  companies  should  be  at  the  ^  entire  cost  and  expense 
of  maintaining,  repairing  and  repaving  that  may  be  necessary 
upon  any  road,  street,  avenue,  or  alley  occupied  by  them.' 
The  9th  section  of  the  ordinance  provided,  that  if  the  said  rail- 
way company,  viz. :  the  Phila.  &  Delaware  River  Railroad  Co. 
(that  being  the  original  name  of  the  Frankford  &  Southwark 
Phila.  City  Passenger  Railway  Co.)  should  fail  to  file  such  an 
obligation  on  or  before  the  8th  day  of  July,  1867,  the  said 
councils  expressed  their  disapproval  of  the  before-mentioned 
act  of  assembly.  On  the  8th  day  of  July,  1867,  the  railway 
company  did  file  the  prescribed  obligation  with  the  city  solicitor. 

"  Doubtless  the  right  of  the  railway  company  to  build  and 
operate  its  road  then  became  subject  to  all  the  burdens  which 
were  imposed  by  the  ordinance  referred  to.  If  there  were  noth- 
ing else  in  the  case  but  the  matters  which  have  thus  been  briefly 
detailed,  it  would  be  well  worth  while  to  consider  whether, 
under  such  circumstances,  the  city  could  lawfully  impose  either 
upon  taxpayers  or  property-owners  the  burden  of  paying  for 
any  necessary  paving  or  repaving  of  the  street  in  question, 
without  making  the  proper  effort  to  impose  that  duty  upon 
the  railway  company. 

"  There  is,  unquestionably,  good  reason  for  the  common 
opinion  that  such  corporations  should  make  a  large  return  to 
the  public  for  the  valuable  franchises  which  they  enjoy  in  the 
use  of  the  public  highways,  and  where  the  law  imposes-  upon 
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them  the  duty  of  either  paving,  repairing  or  repaying  the 
streets,  when  that  is  necessary,  as  a  part  of  the  consideration 
which  the  public  should  receive  for  the  grant  of  the  privileges 
enjoyed,  it  is  eminently  proper  that  the  performance  of  that 
duty  should  be  exacted,  so  that  both  taxpayers  generally  and 
abutting  owners  of  property  may  be  relieved  of  a  tax  to  which 
the  law  subjects  the  railway  corporation. 

"  It  is  plain,  however,  that  in  every  such  case  the  question 
must  arise.  What  does  the  law  requii-e  of  the  railway  company  ? 
In  the  case  before  the  court,  it  appears,  from  what  has  been 
stated,  that  the  railway  company  became  bound,  by  the  terms 
of  its  obligation  and  of  the  ordinance  of  1867,  to  bear  the 
entire  cost  of  paving  that  might  be  necessary  upon  any  street 
occupied  by  it.  That  was  its  original  duty.  Is  the  duty  of  the 
company  the  same  at  the  present  time  ? 

"  To  settle  that  question  we  must  proceed  a  step  further. 
On  April  1,  1852»,an  ordinance,  supplemental  to  that  of  1857, 
was  approved,  which  materially  modified  the  requirements  of 
the  latter  in  regard  to  the  paving  of  streets  occupied  by  pas- 
senger railway  companies.  T^he  2d  section  is  as  follows: 
^  That  all  streets  or  highways  which  are  unpaved  at  the  time 
of  laying  the  rails  shall  be  kept  in  good  traveling  order  by  the 
railroad  company,  until  the  same  shall  be  paved  by  the  owners 
of  property  thereof,  after  which  they  shall  be  repaired  and  kept 
in  good  order  at  the  proper  cost  of  the  railroad  company  occu- 
pying the  same.'  And  the  15th  section  reads  thus :  ^  That  so 
much  of  the  3d  section  of  the  ordinance  approved  July  7, 1867, 
to  which  this  is  a  supplement,  as  provides  that  the  railroad 
companies  shall  pave  any  street  that  has  not  heretofore  been 
paved,  be  and  the  same  is  hereby  repealed.' 

^^  It  is  obvious  that  the  latter  ordinance  was  intended  to  make 
it  clear  that  the  municipality  would  not  put  the  cost  of  the 
first  paving  of  a  street  on  the  passenger  railway  company. 
Whatever  obligation,  therefore,  the  particular  company  in  ques- 
tion was  under  to  pay  the  cost  of  first  paving  prior  to  April  1, 
IftnQ.,  that  was  removed  by  the  ordinance  of  that  date,  unless 
there  is  some  reason  why  the  ordinance  does  not  inure  to  the 
benefit  of  the  company.  I  am  not  able  to  discover  any  such 
reason.  Indeed,  in  my  judgment,  all  doubt  upon  that  point 
should  be  regarded  as  out  of  place  in  view  of  the  case  of  the 


Digitized  by 


Google 


648  LEAKE,  APPELLANT,  v.  PHILA. 

Opinion  of  Ck)ait  below.  [160  Pa. 

city  of  Phila.  v.  Evans,  48  Leg.  Int.  58  [s.  c.  189  Pa.  483]. 
There  an  effort  was  made  to  collect  a  municipal  claim  for  the 
paving  of  the  middle  portion  of  Girard  avenue,  which  had  been 
occupied  by  market  houses.  One  ground  of  defence  was  that 
it  was  the  duty  of  the  passenger  railway  company  occupjring 
the  street  to  pay  for  the  paving.  That  company  by  the  terms 
of  its  act  of  incorporation,  was  made  subject  *  to  the  provisions 
of  all  ordinances  heretofore  or  that  may  be  hereafter  passed  by 
the  councils  of  the  city,  regulating  city  passenger  railways.'  It 
is  to  be  taken  as  a  fact  that  the  company  entered  into  the  same 
sort  of  obligation  to  comply  with  the  provisions  of  the  ordinance 
of  1857  as  that  which  was  entered  into  by  the  railway  company 
occupying  Frankford  avenue.  Such  an  obligation  was  required 
by  that  ordinance,  and  it  is  to  be  presumed  that  it  was  given. 

"  The  act  of  1857,  relative  to  the  railway  company  involved 
in  the  present  case,  enacted  that  ^said  councils  may  from  time 
to  time  by  ordinance  establish  such  regulations  in  regard  to  said 
railway  as  may  be  required  for  the  paving,  repaving,  grading, 
culverting  and  laying  of  water  and  gas-pipes  along  said  streets, 
and  to  prevent  obsti-uctions  thereon.' 

"Plainly,  the  'regulations'  were  to  be  such  as  should  be 
*  required  '  or  imposed  by  the  city.  In  the  exercise  of  its  dis- 
cretion aud  judgment  over  such  matters,  the  city  has  prescribed 
ita  regulations  by  general  ordinances,  applicable  to  all  passen- 
ger railway  companies.  In  the  absence  of  some  sufficient  con- 
trolling reason  for  making  a  distinction  among  them,  such 
companies  should  be  treated  alike. 

"  I  am  not  able  to  perceive  that  there  is  any  radical  differ- 
ence between  the  position  or  obligation  of  the  company  occu- 
pying 6ii*ard  avenue  and  that  occupying  Frankford  avenue. 
In  the  Evans  case,  just  referred  to,  the  Supreme  Court  ruled 
that  the  repealing  ordinance  of  1859  operated  in  favor  of  the 
Girard  Avenue  Company  and  relieved  it  from  the  burden  of 
paying  the  cost  of  the  fii'st  paving,  which  was  at  issue  in  that 
case.  It  seems  to  me  that  I  am  bound,  not  only  by  sound 
reasoning,  but  by  the  authority  just  mentioned,  to  apply  the 
same  rule  to  this  case. 

"  The  whole  subject  was  committed  by  the  law  to  councils. 
The  act  of  incorporation  imposed  no  specific  requirements  in 
regard  to  paving  upon  the  company  in  question.     Councils  at 
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first  imposed  a  rigorous  condition  in  general  terms,  applicable 
to  all  railway  companies,  which  condition  it  shortly  afterward 
modified  to  a  degree  by  another  general  ordinance.  I  see  no 
ground  for  questioning  the  power  of  councils  to  do  this. 

"  There  is  nothing  in  the  case  of  Frankford  &  Southwark 
Phila.  City  Pass.  R.  W.  Co.  v.  City,  43  Leg.  Int.  338,  which 
militates  against  this  view,  if  the  case  is  analyzed,  notwithstand- 
ing certain  language  in  the  opinion  of  the  court,  which,  if  taken 
literally,  would  indicate  that  the  company  wais  liable  for  the 
cost  of  paving.  The  case  involved  only  the  question  of  the 
duty  of  the  company  to  repair  or  repave,  as  to  which  there  can 
be  no  doubt,  and  the  language  of  the  opinion  must  be  under- 
stood as  applying  to  that  question  alone. 

"  It  is,  then,  my  conclusion,  that  the  passenger  railway  com- 
pany occupying  Frankford  ijvftnpft)  ^^^^^  ^  pn  1,1.1  1859a.was^ 
not  bound  to  meet  the  expense  of  the  first  or  original^paving 
of  that^highway==fi"fih  pt^yjpg  ^  t^hft  ordinance  of  1859  intended 

"  But  is  the  paving  which  the  city  proposes  to  have  done  by 
the  Vulcanite  Company  of  that  description  ?  It  is  claimed  on 
behaK  of  the  plaintiffs  that  it  is  not.  First,  because  the  high- 
way referred  to  was  macadamized  prior  to  1867  by  a  turnpike 
company,  which  had  franchises  in  it  and  collected  tolls  for  the 
use  of  it ;  and,  second,  because  the  railway  company,  for  its 
own  convenience,  paved  the  middle  eighteen  feet  of  the  avenue 
with  cobble-stones. 'about  the  year  1858,'  and  has  kept  the 
same  and  the  macadam  road  in  repair  ever  since. 

'^  As  to  the  fii'st  of  these  contentions,  I  may  say  that  I  do  not 
regard  a  macadam  road  as  paved,  in  the  meaning  of  the  term 
as  it  has  been  employed  in  the  statutes  and  ordinances  applica- 
ble to  this  city.  Such  a  road  is  artificial,  improved,  it  may  be, 
but  not  paved  in  the  technical  or  natural  sense  of  the  word. 

"  The  act  of  March  25,  1805,  4  Sm.  L.  232,  authorized  coun- 
cils to  make  ordinances  for  '  lajring  with  broken  stone  or  gravel- 
ing any  of  the  streets '  within  the  city,  and  provided  that  after 
the  cartway  was  formed,  the  owners  of  adjoining  lots  should 
be  obliged  to  form  their  respective  footways  of  hard  substances 
or  gravel.  By  the  act  of  April  23,  1829,  P.  L.  301,  authority 
was  given  to  councils  to  require  the  streets  to  be  paved  at  the 
cost  of  the  owners  of  the  adjoining  properties,  and  a  series  of 
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statutes  followed,  under  which  a  vast  deal  of  paving  with  sub- 
stances imposed  bodily  upon  the  surface  of  the  streets  has  been 
done.  A  clear  distinction  has  been  recognized  between  a  mere 
artificial  road-bed  and  a  paved  road-bed.  This  was  expressly 
stated  in  the  act  of  April  1,  1864,  P.  L.  187,  in  which  it  was 
provided  that,  upon  the  petition  of  a  majority  of  the  owners  of 
the  ground  on  any  of  the  streets  in  certain  wards  not  already 
paved,  councils  might  direct  that  the  said  streets  '  shall  be 
macadamized  in  a  suitable  manner,  instead  of  being  paved.' 
Four  years  later  the  act  of  March  18,  1868,  P.  L.  816,  also  ex- 
tended the  provisions  of  prior  statutes,  authorizing  the  ownera 
of  a  majority  of  feet  upon  any  street  to  have  the  same  paved, 
to  macadamizing  or  turnpiking  streets  in  the  rural  wards  of  the 
city.  This  distinctly  marked  the  difference  between  paving 
and  macadamizing. 

'^  In  view  of  this  summary  of  legislation,  it  can  hardly  be 
urged  that  the  framers  of  the  ordinance  of  1859  intended  to 
cover  a  macadam  road  under  the  term  paved,  when  it  repealed 
the  requirement  that  railroad  companies  should  pave  any  street 
that  had  not  theretofore  been  paved. 

"  Alcorn  v.  Phila.,  112  Pa.  494,  also  bears  upon  this  point, 
and  appears  to  sustain  the  views  already  expressed.  That  case 
related  to  the  right  of  the  citj*-  to  recover  from  the  property- 
owners  the  expense  of  paving  a  strip  in  the  middle  of  Broad 
street,  which  had  been  left  unpaved  when  Belgian  blocks  were 
laid  down.  It  was  alleged  that  the  strip  had  been  macadamized, 
but  the  Supreme  Court  said :  *  Whether  the  alleged  macadam- 
izing was  paid  for  out  of  the  moneys  of  the  city  or  by  volun- 
tary contributions  is  as  immaterial  as  would  be  the  question, 
had  the  ground  been  occupied  for  a  market,  who  paid  for  the 
market  house  ? ' 

"  It  seems  to  me  that  the  other  contention  is  equally  ground- 
less. The  voluntary  paving  of  a  portion  of  the  street  by  the 
railway  company  was  not  such  a  paving  as  the  ordinance  of 
1859  had  in  view  when  it  relieved  such  companies  of  the  ex- 
pense of  original  paving,  and  imposed  upon  them  the  burden 
of  keeping  the  streets  in  good  traveling  order  '  until  the  same 
shall  be  paved  by  the  owners  of  property  thereon,'  and  there- 
after of  repaving  and  repairing  the  streets.  See  §  2  of  the  or- 
dinance.    The  prior  paving,  which  was  to  be  the  basis  of  the 
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city*8  right  to  require  the  railway  company  to  pay  the  expense 
of  repaying  must  be  regarded  as  paving  done  either  at  the  pub- 
lic cost  or  at  the  expense  of  the  property-owners.  It  would 
be  an  unreasonable  interpretation  of  the  ordinance  which 
would  subject  the  company  to  the  expense  of  an  entirely  new 
pavement  for  either  the  whole  or  a  part  of  the  width  of  the 
street,  simply  because  it  had  voluntarily  paved  a  portion  of  it 
and  maintained  it  for  its  own  advantage,  but  doubtless  to  the 
convenience  of  the  public  as  well.  If  it  was  not  bound  to 
pave  that  portion  of  the  street,  it  is  difficult  to  see  how  its  vol- 
untary act  could  have  created  any  greater  liability  than  would 
otherwise  have  existed.  If  that  paving  had  been  done  at  the 
cost  of  the  city  or  the  property-owners,  I  should  regard  the 
point  taken  as  meritorious — at  least,  to  the  extent  of  so  much 
of  the  proposed  contract  as  would  cover  the  portion  of  the 
street  so  paved.  The  fact,  however,  being  diflEerent,  I  cannot 
perceive  any  merit  in  the  position. 

"But  one  other  subject  requires  attention.  The  plaintiffs 
object  to  the  proposed  contract,  on  the  ground  that  it  requires 
the  Vulcanite  Co.  to  keep  the  street  in  repair  for  three  years, 
and  they  say  that  the  property-owners  cannot  be  charged  with 
the  expense  of  repairs.  It  is  claimed  that  a  part  of  the  con- 
tract price  covers  this  cost. 

"  Upon  an  application  for  a  preliminary  injunction,  it  would 
probably  be  sufficient  to  say  that  the  denial  in  the  affidavit  of 
Dr.  Filbert  that  there  was  any  increase  in  the  contract  price 
because  of  repairs  must  be  taken  as  conclusive,  for  the  pur- 
poses of  this  hearing,  upon  that  point. 

"  But,  further,  it  may  be  said  that  it  has  long,  perhaps  in- 
variably, been  the  practice  in  this  city  to  provide  in  such  con- 
tracts that  the  contractor  should  keep  the  streets  paved  in 
repair  for  a  given  period  of  time.  This  may  be  regarded,  not 
as  providing  for  repairs  in  the  ordinary  sense,  but  for  the 
thorough  and  complete  execution  of  the  work  required  to  be 
done — a  result  which  might  reasonably  demand  the  rectifica- 
tion of  defects  which  could  not  be  foreseen  or  provided  against 
in  the  prosecution  of  the  work.  This  is  the  view  which  I  take 
of  the  matter.  Even  if  I  held  a  different  opinion,  I  should  not 
deem  it  proper,  in  an  application  of  this  character,  to  discredit 
this  long  established  system  of  municipal  management  of  such 
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matters.  I  see  no  reason  why,  if  the  point  be  well  taken,  the 
property-owners  could  not  take  advantage  of  it,  pro  tantOy  in 
resisting  the  collection  of  the  claims  which  may  be  filed.'* 

Errors  assigned  were  (1)  dismissing  motion,  and  (2)  refusing 
injunction. 

Robert  Alexander^  with  him  Edward  W.  MagiU  and  George 
W.  Shoemaker^  for  appellants,  cited  Hammett  v.  Phila.,  66  Pa. 
146 ;  Pittsburgh  Orphan  Asylum,  111  Pa.  136 ;  Williamsport 
V.  Beck,  128  Pa.  147 ;  Huidekoper  v.  Meadville,  88  Pa.  166 ; 
Greensburg  v.  Laird,  138  Pa.  538;  Frankfort  &  Southwark 
Ry.  V.  Phila.,  17  W.  N.  246;  Phila.  v.  Ridge  Ave.  Ry.,  28  W. 
N.  888 ;  Phila.  &  Gray's  Ferry  Ry.  v.  Phila.,  2  W.  N.  639; 
Chicago  V.  Sheldon,  76  U.  S.  60. 

Charles  B.  McMichael,  Charles  F.  Warwick  with  him,  for  ap- 
pellees, cited  cases  relied  upon  by  court  below,  and  Phila.  v. 
Glenwood  Cemetery  Co.,  Pa.  S.  C,  Jan.  T.,  1872,  No.  246,  un- 
reported,  to  the  effect  that  turnpike  was  not  first  paving. 

M,  Hampton  Toddy  for  Vulcanite  Paving  Co. 

Per  Curiam,  June  1, 1892. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 
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MENT,  2. 

ACTION  on  bond  on  appeal  in  partition  proceedings.    See  Pabtition,  8. 
ACTS    OF    ASSEMBLY.    See  Tablb  of  Acts  of  Assembly  con- 
strued, p.  xxiii. 
ADMINISTRATOR.    See  Executor,  etc. 
ADVERSE  POSSESSION.    See  Deed. 
ADVERSE  USER.    See  Wat. 
AFFIDAVIT  OF  DEFENCE. 

Notice  of  denial  of  partnership.    See  Praoticb,  o.  p.,  8. 

An  averment  in  an  affidavit  of  defence  that  certain  items  of  credit  are 
omitted  from  the  plaintiffs^  statement,  but  without  specifying  them,  is 
insufficient.     Bakes  v.  Reese,  44. 
ALIMONY.    See  Divorce. 

APPEAL,  penalty  for  frivolous  appeal.    See  Ejectment,  2. 
APPROACHES  to  bridges.    See  Bridges. 
APPROPRIATION  of  payment.    See  Banks. 
ASSESSORS,  change  of  salary.    See  Municipalities. 
ASSIGNMENT  OF  ERROR.    See  Practice,  Supreme  Court.  1-6. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

By  non-resident.    See  Foreign  Attachment,  1-4. 

Rights  of  landlord  in  fund.    See  Landlord  and  Tenant,  S-5. 

Satisfaction  of  mortgage  not  decreed  on  petition  of  creditors.  See 
Mortgage. 

1.  An  assignee  for  benefit  of  creditors  may  permit  the  assignor  to  oc- 
cupy and  farm  a  part  of  the  premises  until  sale  without  being  sur- 
charged either  with  rent  or  value  of  crops  made  by  assignor.  Detwiler's 
Ap.,  96  Pa.  323,  applied.    Breneman's  Est,,  494. 

2.  Where  the  assignee  put  the  property  up  at  public  sale  without  suc- 
cess, and  afterwards  sold  the  same  at  private  sale  at  a  price  less  than 
the  appraised  value,  the  fact  that  the  purchaser  resold  the  property  at  a 
profit  affords  no  ground  for  surcharging  the  assignee  with  the  profits 
of  the  resale,  where  the  assignee  acted  in  good  faith.    lb, 

3.  A  judgment  confessed  by  the  assignor  to  his  wife  a  few  days  before 
the  assignment  may  be  allowed  where  such  judgment  was  confessed 
bona  fide  to  secure  a  debt  due  from  the  assignor  to  the  wife  and  also 
debts  of  the  husband  assumed  by  her.    lb, 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

4.  A  subsequent  lien  creditor  whose  lien  is  not  reached  in  the  distriba- 
tion  of  the  real  estate  fund,  is  entitled  to  be  subrogated  to  the  rights  of 
the  prior  lien  creditors  to  a  dividend  out  of  the  personal  fund  and  the 
assets  will  be  so  marshaled.    lb, 

6.  Where  the  personal  estate  is  about  $3,300,  and  real  estate  $30,000, 
five  per  cent  on  the  personalty  and  two  and  a  half  on  the  realty  is  not 
excessive,  especially  where  the  assignee  managed  the  estate  for  a  year 
at  a  considerable  profit,     fb, 

6.  In  the  distribution  of  an  assigned  estate  those  only  are  entitled  to 
share  who  have  a  definite  demand  or  cause  of  action  capable  of  adjust- 
ment or  liquidation  at  the  time  of  the  assignment.  Reading  Iron  Works, 
869. 

7.  The  court  will  not,  under  the  act  of  Feb.  17,  1876,  P.  L.  4,  order  a 
sale  of  real  estate  by  an  assignee  for  benefit  of  creditors  where  the 
order  will  merely  substitute  the  assignee  for  the  sheriff  as  the  agent 
of  the  law  to  make  the  sale  without  benefiting  any  one ;  as  where  the 
assignor's  interest  in  the  real  estate  is  equitable  and  is  encumbered  for 
an  amount  clearly  in  excess  of  what  it  could  bring  at  the  assignee's 
sale.    Elechner'8  Est.,  619. 

8.  A  creditor  who  conducts  proceedings  for  an  account  against  an  as- 
signee in  trust  for  benefit  of  creditors  and  is  held  by  his  acts  to  be  es- 
topped from  setting  up  or  enforcing  the  assignment,  cannot  in  another 
proceeding  establish  a  trust  between  himself  and  the  assignee  as  re- 
gards the  same  property.    Robh  v.  Van  Horn,  608. 

ATTACHMENT  of  property  in  hands  of  factor.    See  Factobs,  1-4. 
AUDITOR,  finding  of  facts  by.    See  Bond,  1 ;  Evidence,  6. 

1.  The  finding  of  fact  by  an  auditor  that  a  party  sought  to  be  charged 
as  a  partner  was  not  a  partner,  either  in  fact  or  as  to  third  parties,  being 
approved  by  the  court  below,  will  not  be  reversed  in  the  Supreme  Court 
except  for  clear  error.    Boffenmyer's  Est.,  540. 

2.  An  auditor's  finding  of  fact  which  does  not  rest  on  the  testimony 
but  is  merely  an  inference  drawn  by  him  from  other  facts,  has  not  the 
value  to  which  his  finding  of  fact  is  ordinarily  entitled  before  the  court. 
Beading  Iron  Works,  369. 

BAILMENT. 

1.  A  shop-keeper  by  opening  his  store  invites  the  public  to  come  there 
for  the  transaction  of  business  in  the  usual  way,  and  from  this  invitation 
there  arises  an  implied  contract  that  no  harm  or  damage  that  could  rea- 
sonably be  averted  shall  happen  to  the  persons  of  those  so  coming  or  to 
such  property  as  they  necessarily  or  habitually,  in  pursuance  of  a  univer- 
sal custom,  carry  with  them;  and  the  consideration  for  such  promise  is 
the  chance  of  profit  from  their  patronage.     Woodruff  v.  Painter,  91. 

2.  Whatever  a  customer  necessarily  or,  in  common  with  people  gen- 
erally, habitually  carries  with  him,  and  must  necessarily  lay  aside  in  the 
store  while  making  or  examining  his  puix^hases,  he  is  invited  to  lay  aside 
by  the  invitation  to  come  ^nd  purchase ;  and,  having  laid  it  aside  upon 
such  invitation  and  with  the  knowledge  of  the  dealer,  he  has  conmiitted 
it  to  his  custody.     And  this  being  a  necessary  incident  of  the  business 
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upoD  which  the  customer  was  invited  to  come  to  the  store,  the  care  of  the 
property  would  be  within  the  authonty  of  the  salesmen  assigned  to  wait 
upon  the  customer ;  it  would  be  part  of  the  transaction  in  which  the  sales- 
man is  authorized  to  represent  his  employer.    lb, 

3.  A  bailment  for  hire,  where  no  hire  is  paid,  exists  in  such  cases  only 
where  the  bailment  is  a  necessary  incident  of  the  business  in  which  the 
bailee  makes  profit,  as  in  the  case  of  a  customer  and  shop-keeper.  The 
bailment  in  such  case  is  reciprocally  beneficial  to  both  parties  and  the 
law  requires  ordinary  diligence  on  the  part  of  the  bailee  and  makes  him 
responsible  for  ordinary  neglect.    lb, 

4.  The  facts  to  charge  a  shop-keeper  as  bailee  are  for  the  jury,  and  if 
the  jury  should  find  that  a  watch  worn  by  a  customer  was  such  a  per- 
sonal belonging  as  men  usually  carry  with  them,  and  that,  in  the  se- 
lection of  a  suit  of  clothes,  it  is  necessaty  or  usual  to  remove  it  from  the 
person,  and  lay  it  aside,  and,  further,  that  the  customer,  by  direction  of 
the  shop-keoper^s  salesmen,  placed  the  watch  in  a  designated  drawer 
preparatory  to  the  selection  of  a  suit  of  clothes,  to  purchase  which  he 
visited  the  place,  the  shop-keeper  thereby  became  chargeable  as  bailee. 
lb. 

5.  While  proof  of  failure  of  a  bailee  to  return  the  property  upon  de- 
mand is  not  proof  of  loss,  the  absence  of  any  such  explanation  of  the 
neglect  to  restore  the  property  as  will  enable  the  bailor  to  test  his  good 
faith,  is  sufficient  to  hold  the  bailee  to  prove  that  he  has  exercised  ordi- 
nary diligence  in  the  care  of  the  property :  Logan  v.  Matthews,  6  Pa. 
417,  applied,    lb. 

6.  While  the  bailee  is  entitled  to  the  benefit  of  inferences  fairly  de- 
ducible  from  his  conduct  when  a  return  of  the  property  is  demanded, 
such  inferences  are  for  the  jury.  If  the  juiy  find  as  an  inference  from 
the  facts  proved  that  the  property  was  stolen,  such  finding  would  be  a 
complete  exculpation,  if  the  bailee  exercised  ordinary  care.    lb, 

BANK  CASHIER,  surety  of.    See  Principal  and  Surety,  2-4. 
BANKS  AND  BANKING. 

1.  While  a  bank  which  has  discounted  a  promissory  note,  may  appro- 
priate funds  in  its  hands  belonging  to  any  party  to  the  note,  to  the  pay- 
ment of  the  note,  when  payment  is  not  made  at  the  time  and  place 
named,  yet  it  is  not  bound  to  do  so  as  to  any  party  except  the  maker. 
Mechanics'  Bank  v.  Seitz,  632. 

2.  As  the  maker  is  liable  to  the  indorser,  he  cannot  require  the  bank 
to  appropriate  the  indorser^s  funds  to  the  payment  of  his  own  note,  nor 
complain  if  the  bank  refuses  to  do  so.    lb, 

3.  But  where  the  bank  holds  funds  of  the  maker  when  the  note  ma- 
tures, it  is  found  to  appropriate  his  deposit  to  the  payment  of  the  note 
in  relief  of  the  sureties,  and  a  failure  to  do  so  to  the  loss  of  the  sure- 
ties renders  the  bank  liable.    lb, 

4.  The  payee  of  a  promissory  note,  a  corporation,  indoi*sed  it  to  its 
president  as  an  individual,  who  had  it  discounted  by  his  bank  before 
maturity,  without  notice  of  defence  to  the  bank ;  on  being  returned  pro- 
tested, a  clerk  charged  the  note  up  tO  the  aooount  of  the  president,  but 
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BANKS  AND  BANKING. 
aften^rards  corrected  this,  by  direction  of  the  cashier,  by  entry  of  a 
credit,  so  as  to  let  the  account  stand  as  before. 

Held,  that  the  act  of  the  clerk  in  charging  up  the  note  was  not  pay- 
ment in  fact  that  divested  the  title  of  the  bank,  so  that  the  subsequent 
credit  made  under  the  direction  of  the  cashier  was  a  new  purchase  of 
the  note  made  after  protest  and  subject  to  the  equities  between  the 
maker  and  payee.    lb. 

BILL  OF  LADING.    See  Cobcmon  Carribb;  Factobs,  1,  2. 

BOND  of  married  woman.    See  Married  Women. 

To  secure  mesne  profits  on  appeal  in  partition  proceeding.  See  Par- 
tition, 2. 

1.  Whether  an  obligor  on  a  bond,  against  whose  name  there  was  no 
seal,  adopted  a  seal  opposite  the  name  of  another  obligor  as  his  own,  is 
a  question  of  fact,  and  the  finding  of  an  auditor  upon  such  fact,  approved 
by  the  court  below,  will  not  be  disturbed  on  appeal,  except  for  plain 
error,    ffess's  EsL,  346. 

2.  It  seems  that  the  mere  fact  of  signing  the  bond  is  not  evidence  of 
the  adoption  of  a  seal,  in  the  absence  of  intiinsic  evidence  on  the  face 
of  the  bond,  as  by  a  reference  to  the  seals.  In  this  case  there  were  two 
signatures,  one  seal,  and  a  reference  in  the  body  of  the  bond  to  one 
seal.    Bowman  v.  Robb,  6  Pa.  302,  distinguished,    lb, 

BOROUGHS.    See  Streets. 

1.  Where  a  borough  council  has  power  to  build  sewers  and  drains, 
it  has  power  to  grant  permission  to  a  citizen  toJay  a  drain  pipe  in  the 
streets  to  lead  off  the  surplus  or  refuse  water  from  his  building.  Smith 
V.  Simmons,  103  Pa.  32,  and  Susquehanna  Depot  v.  Simmons,  112  Pa. 
384,  applied.     Wood  v,  McOrath,  451. 

2.  An  abutting  landowner  has  not  an  unqualified  ownership  of  tho 
subsoil  of  the  street,  so  as  to  entitle  him  to  compensation  or  to  demand 
that  his  consent  shall  be  obtained  before  any  of  the  authorized  uses  of 
the  subsoil  of  the  streets  can  be  made,     lb, 

3.  A  private  drain  laid  under  a  public  street,  by  permission  of  bor- 
ough councils,  is  not  a  nuisance  per  se.  An  injunction  for  its  removal 
cannot  be  granted  until  after  the  right  has  been  established  in  an  action 
at  law,  where  the  evidence  is  conflicting  as  to  whether  it  is  a  nuisance 
in  fact,    fb, 

4.  The  power  of  a  borough  of  its  own  motion  to  open  or  widen  a 
street  under  the  act  of  April  3,  1851,  P.  L.  320,  is  not  impaired  by  the 
act  of  May  16,  1891,  P.  L.  75,  providing  for  the  passage  of  ordinances 
for  such  purposes  on  the  petition  of  a  majority  of  the  property  owners. 
There  is  nothing  repugnant  in  the  existence  of  two  methods  of  initiating 
improvements.  A  borough  council  may  exercise  its  own  judgment  as 
to  a  street  in  a  built  up  portion  of  a  borough  while  as  to  a  remoter  high- 
way it  may  wait  to  be  moved  by  the  petition  of  the  property  owner. 
Frederick  Street,  202. 

5.  Where  a  borough  has  properly  passed  an  ordinance  under  the  act 
of  April  3,  1851,  for  the  widening  of  a  street,  the  proceedings  to  carry 
it  out  by  the  appointment  of  viewers,  etc.,  can  be  had  under  the  act  of 
May  16,  1891.     lb. 
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BOUNDABIES,  streets  as.    See  Deed,  1,  2. 

BRIDGES,  liability  of  railroads  and  townships  for  care  of.    See  Neoli- 
GBNCE,  19-21. 

1.  Where  a  bridge  has  been  entered  of  record  as  a  county  bridge  and 
built  by  the  county,  the  expense  of  building  the  approaches  must  also  be 
borne  by  the  county.  The  local  laws  of  Tioga  county  do  not  exempt  it 
from  such  liability.     Westfleld  Borough  v.  Tioga  Co,,  152. 

2.  It  seems  that  the  act  of  March  24,  1851,  P.  L.  245,  providing  that 
'*  it  shall  be  the  duty  of  road  commissioners  of  those  townships  in  which 
a  county  bridge  is  or  hereafter  may  be  located  in  the  county  of  Tioga, 
and  they  are  hereby  required  to  do,  or  cause  to  be  done,  all  embank- 
ments and  repairing  necessary  to  make  said  bridge  or  bridges  accessible 
to  public  travel  and  preserve  the  abutments  thereof,  and  cause  the  ex- 
pense of  the  same  to  be  paid  out  of  the  road  fund  of  said  township,"  does 
not  apply  to  the  originid  construction  of  a  bridge,  but  to  subsequent  re- 
pairs. The  word  *  *  located,"  it  seems,  means  built  and  not  merely  given 
a  location. 

8.  It  seems  that  the  act  of  April  14, 1855,  P.  L.  240,  entitled  "  An  act  to 
consolidate  and  amend  the  road  laws  of  Tioga  and  other  counties,"  pro- 
viding that  such  counties  shall  thereafter  be  subject  to  the  general  road 
laws  of  the  commonwealth  except  so  far  as  they  are  altered  and  supplied 
by  the  provisions  of  that  act,  with  a  repealing  clause  as  to  the  general 
road  laws  of  the  commonwealth  and  **  of  all  other  laws  as  are  altered  or 
supplied  by  this  act,  so  far  as  they  relate  to  said  counties,"  repeals  the 
act  of  1851,  above,  and  reinstates  the  general  i*oad  law  of  1886,  and  its 
supplements,  in  force  when  it  was  approved,  except  so  far  as  they  are 
altered  and  supplied  by  its  own  express  provisions. 

4.  It  seems  that  the  act  of  June  11,  1879,  P.  L.  147,  as  amended  by 
the  act  of  May  25,  1887,  providing  that  whenever  the  county  commis- 
sioners do  not  deem  it  advisable  to  enter  such  bridge  on  record  as  a 
county  bridge,  but  shall  consider  it  proper  to  assist  such  township  in 
building  the  same,  they  shall  have  power  either  to  build  such  bridge  or 
any  portion  thei-eof ,  or  to  furnish  the  money,  with  general  repealing 
clause,  repeals  local  laws  establishing  a  different  rule. 

5.  It  seems  that  (he  act  of  Mai*ch  10,  1806,  providing  that  in  all  cases 
where  a  remedy  is  provided  or  duty  enjoined  or  anything  directed  to  be 
done  by  act  of  assembly,  the  directions  of  the  act  shall  be  strictly  pur- 
sued, applies  to  this  case. 

6.  Where  the  proceedings  to  locate  a  county  bridge  and  approaches 
are  regular,  the  Supreme  Court,  on  certiorari,  cannot  look  outside  of  the 
record  to  see  whether  one  of  the  approaches  does  or  does  not  end  in  a 
highway.     Conestoga  Bridge,  541. 

7.  Where  the  petition  asks  for  a  bridge  over  a  creek  at  a  place  where 
the  public  highway  crosses  said  creek  near  a  certain  mill,  and  the  report 
locates  the  bridge  about  one  eighth  of  a  mile  below  the  mill  and  changes 
the  approaches,  such  location  is  not  unlawful,    lb. 

8.  A  report  that,  having  respect  to  the  best  site,  etc.,  a  change  in  the 
bed  or  route  of  said  road  is  necessary,  etc.,  and  would  be  a  saving  of  ex- 
pense in  the  erection  of  the  bridge,  and  **  we  change  and  lay  out  the  said 
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approaches  to  said  bridge  in  oonneotion  with  the  proposed  site/'  giving 
the  new  approaches  by  courses  and  distances,  is  regular,    lb, 

9.  A  report  by  bridge  viewers  tliat  they  had  no  claim  made  for  dam- 
ages, and,  taking  into  consideration  the  advantages  and  disadvantages, 
'*  no  damages  are  due  and  none  are  awarded,  and  we  had  the  further  as- 
surance of  the  representatives  of  the  owners  tliat  no  damages  were 
claimed,^'  is  no  ground  to  set  aside  the  report  on  exceptions  by  parties 
who  were  not  the  landowners. 
BROKERS.    See  Factobs. 

Commissions  for  sale  of  real  estate.    See  Contract,  3-^. 

CARRIER.    See  Common  Carbiek. 

CASHIER,  of  bank,  surety  of.    See  Principal  and  Surety,  2-4. 
CHARGE  OF  THE  COURT.    Material  misdirection,  a  cause  for  reversal 
although  court  afterwards  gave  correct  instructions.    Janney  v.  How- 
ard, 339. 
CHARGE  ON  LAND.    See  Wills,  4. 

CHARITY.    School  as  a  purely  public  chaiity.    See  Taxation,  1-S. 
€OMMERCE,  INTERSTATE.    See  Taxation,  11. 
COUNTY.    See  Foreign  Attachment,  1. 

COMMISSIONS,  to  assignee  for  benefit  of  creditors.    See  Assignment 
foe  Benefit  of  Credftors,  5. 
On  sale  of  real  estate.    See  Contract,  3-5. 
Of  executor.    See  Decedent^s  Estates,  3. 
Of  attorney,  included  in  confessed  judgment.    See  Judgment,  1. 
Of  trustees.    See  Trusts  and  Trustees,  1. 
COMMON  CARRIER. 

1.  The  carrier  of  goods  may  limit  his  liability,  except  as  against  liis 
own  negligence ;  and  in  such  case  the  liability  depends  upon  the  proof 
of  negligence  in  fact.    Buckv.  Fa,  R.  R,  Co,,  170.    . 

2.  If  no  explanation  is  given  as  to  how  the  injury  occurred,  a  pre- 
sumption of  negligence  arises  which  is  sufficient  to  justify  a  recovery  in 
oases  where  there  is  no  other  proof  than  of  the  delivery  of  the  goods  to 
the  carrier  in  good  condition  and  their  arrival  at  tl^  point  of  destination 
in  a  damaged  condition.    lb, 

3.  The  mere  happening  of  an  injurious  accident  raises,  prima  &cie,  a 
presumption  of  negligence,  and  throws  upon  the  carrier  the  burden  of 
proof  that  it  did  not  exist.    lb, 

4.  Where  there  is  proof  of  the  fact  of  the  injury  and  the  manner  of  its 
occurrence  in  circumstances  which  did  not  import  negligence  on  the  part 
of  the  carrier,  there  is  no  liability  of  the  carrier,  whose  contract  was  for 
a  limited  liability  only,  except  v^n  proof  of  negligence  as  an  inducing 
cause  of  the  injury ;  and  the  burden  of  making  such  proof  is  upon  the 
plaintiff.    lb. 

5.  In  a  case  of  limited  liability  in  the  transportation  of  goods  of  a 
fragile  character,  the  evidence  showed  shipment  *in  good  order  and 
delivery  in  bad  order,  and  that  the  goods  were  carefully  packed  and  there 
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was  no  collision  or  wreck  in  the  course  of  transportation.  The  court, 
while  leaving  the  whole  case  to  the  jury  on  the  general  allegation  of 
negligence,  charged  them  that  unless  the  carrier  showed  how  the  acci- 
dent occurred,  the  legal  presumption  arose  that  they  were  liable. 

Held,  to  be  error,  as  it  would  tend  to  lead  the  jury  to  think  that  they 
must  find  for  the  plaintiff  unless  the  defendant  had  shown  distinctly  the 
actual  facts  and  circumstances  of  the  accident.  The  absence  of  such 
distinct  proof  does  not  deprive  the  defendant  of  the  right  to  have  the 
question  of  negligence  considered  upon  all  the  testimony.    lb. 

COMMON  PLEAS,  jurisdiction,  to  award  partition.    See  PARnnoK,  6. 

COMMON  SCHOOLS. 

1.  A  special  school  building  tax  levied  under  §  33  of  the  act  of  May  8, 
1854,  may  be  used  to  lease  a  building  and  fit  it  up  for  use  as  a  schoolhouse. 
Section  33,  authorizing  the  board  of  school  directors  to  levy  a  special 
tax  **  to  be  applied  solely  to  the  purpose  of  purchasing  or  paying  for 
ground,  and  the  building  or  erection  of  school  buildings  thereon,"  is  to 
be  construed  with  §  2  of  said  act  requiring  the  directors  to  establish  a 
sufficient  number  of  schools  and  to  cause  **  suitable  lots  of  ground  to  be 
procured  and  suitable  buildings  to  be  erected,  purchased  or  rented  for 
schoolhouses."  The  word  *'  purchase  *^  in  §  33,  is  applicable  to  a  lease- 
hold estate.    HackeU  v.  School  DisU,  220. 

2.  The  subsequent  misappropriation  of  a  portion  of  the  proceeds  of  a 
special  tax  may  render  the  directors  personally  liable  to  the  district,  but 
it  can  have  no  retroactive  effect  upon  the  power  of  the  directors  to  levy 
and  collect  the  tax.  And  it  will  not  support  a  taxpayer's  bill  to  restrain 
its  collection.    lb. 

CONFESSION  OF  JUDGMENT.    See  Judgment. 
CONFIDENTIAL  RELATION.    See  Deeds,  6,  12. 
CONFLICT  OF  LAWS.      Bond  of   married  woman.      See   Mabried 
Women. 

1.  Matters  connected  with  the  performance  of  a  contract  are  governed 
by  the  law  prevailing  at  the  place  of  performance.  Waverly  Bankv, 
Hall  466. 

2.  Where  a  contract  for  the  loan  of  money  to  a  person  about  to  embark 
in  business  in  consideration  of  a  share  of  the  profits  was  made  in  Penn- 
sylvania but  the  business  was  to  be  conducted  in  New  York,  the  ques- 
tion whether  thei*e  was  under  the  contract  a  liability  as  partners  as  to 
third  persons  was  a  matter  connected  with  the  performance  of  the  con- 
tract, and  consequently  to  be  determined  by  the  law  of  New  York.    lb. 

3.  In  New  York,  one  who  has  no  interest  in  the  business  of  a  firm  or 
in  the  capital  invested  save  that  he  is  to  receive  a  share  of  the  profits  as 
a  compensation  for  services,  or  for  money  loaned  for  the  benefit  of  the 
business,  is  not  a  partner  and  cannot  be  held  liable  as  such  by  a  creditor 
of  the  firm :  Richardson  v.  Hughitt,  76  N.  Y.  65 ;  Curry  v.  Fowler,  87 
N.  Y.  33 ;  Cassidy  v.  Hall,  97  N.  Y.  169.    lb. 

4.  Defendants  agreed  to  furnish  to  a  third  party,  in  consideration  of  a 
share  of  profits,  a  certain  sum  of  money  from  time  to  time  as  he  might 
need  it,  to  be  used  in  a  business  established  by  him,  its  repayment  to  be 


Digitized  by 


Google 


660  INDEX. 

CONFLICT  OF  LAWS, 
secured  by  chattel  mortgage,  with  option  to  repay  it  before  the  expira- 
tion of  the  full  term  for  which  he  had  the  right  to  demand  it.  Defend- 
ants were  to  have  access  to  the  books,  but  no  control  of  the  business, 
and  it  was  expressly  agreed  that  there  was  to  be  no  partnership  except 
as  to  the  profits ;  with  agreement  to  arbitrate ;  also  to  continu'e  business 
on  death  of  any  party. 

Held  that  the  agreement,  under  the  decisions  of  New  York,  did  not 
create  a  partnership  as  to  third  persons,  but  that  the  relation  was  that 
of  lender  and  borrower.    lb. 

5.  In  Pennsylvania  such  contract  would  have  been  construed  in  the 
same  way,  under  act  of  April  6, 1870,  P.  L.  66,  and  Hart  v.  Kelly,  83  Pa. 
286.    lb. 
CONSIDERATION.    Services  as,  for  contract  to  make  will.    See  Decb- 
DBNTS'  Estate,  1, 2. 

Services  as  consideration  for  deed.    See  Deed,  8. 

For  contract  of  suretyship.     See  Principal  and  Subbtt,  1. 
CONSTITUTIONAL  LAW.     Change  of  salary  of  city  assessor.     See 
Municipalities. 

The  tax  acts  of  June  30,  1885,  and  June  1,  1889,  are  not  in  conflict 
with  the  state  or  federal  constitutions.    See  Taxation,  11. 

Validity  of  statute  providing  for  perpetual  lien  for  taxes  in  cities  of 
the  first  class.    See  Tax  Liens,  7. 

1.  A  decree  preventing  a  grade  crossing  does  not  conflict  with  Art. 
XVn,  §  1,  of  the  constitution.    Perry  Co,  R.  R.  v.  R.  R,  Co.,  193. 

2.  Court  may  charge  compensation  of  sheriff  for  boarding  prisoners. 
Art.  in,  §  13,  of  the  constitution  of  1874,  does  not  apply.  McCormick 
Y.FayeOe  Co.,  190. 

CONSTITUTION  OF  1874.     Art  m,  §  7.     Local  Laws.     Tax  liens. 
Philadelphia  v.  Kates,  80. 

Art.  m,  §  13.  Emoluments  of  offices.  Sheriff^s  compensation  for 
boarding  prisoners  may  be  changed.    McCormick  v.  Fayette  Co.,  190. 

Art.  IX,  §  1.  Uniform  tax  laws.  Tax  acts  of  June  30, 1885,  and  June 
1.  1889,  do  not  conflict.     Com.  v.  R.  R.,  234 ;  Com.  v.  Canal  Co.,  245. 

Art.  XVn,  §  1.    Decree  preventing  a  grade  crossing  does  not  conflict. 
Perry  Co.  R.  R.  v.  R.  R.  Co,  193. 
CONSTITUTION  OF  U.  S.    Art.  1,  §  10.    Impairing  obligation  of  con- 
ti-act.    Tax  acts  of  June  30,  1885,  and  June  1,  1889,  do  not  conflict. 
Com.  V.  R.  R.  234;  Com.  v.  Canal  Co.,  245. 

Art.  V,  and  Art.  XIV,  §  10,  amendments.    Impairing  obligation  of 
charter  contract  with  foreign  state.    lb. 
CONTRACT.    To  make  will.    See  Decedent's  Estates,  1. 

By  agent  in  excess  of  authority.    See  PftmciPAx  and  Agent,  1,  2. 

Delay  in  delivering  telegram.    See  Telegraph  Companies. 

1.  Where  the  eviden^e  as  to  the  performance  of  an  entire  contract  was 
conflicting,  the  court  properly  left  the  question  to  the  jury.  Bachler  v. 
Cooper,  533. 

2.  Defendant  agi'eed  under  seal  to  pay  plaintiff  three  per  centum  of  pro- 
flts  realized  each  year  by  a  firm  in  which  both  were  partners  with  others. 
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CONTRACT, 
the  agreement  to  continue  until  dissolution  of  firm  by  the  '*  death  of 
either  of  the  partners  hereto/*  or  by  limitation  of  the  partnership  agree- 
ment. Held,  that,  under  the  terms  of  the  agreement,  plaintiff  was  not 
entitled  to  the  percentage  after  defendant's  death,  without  regard  to 
whether,  under  the  partnerahip  articles,  death  would  dissolve  the  exist- 
ing partnership,  as  a  misapprehension  of  the  effect  on  the  partnership 
of  the  death  of  the  parties  to  the  contract  in  question  would  not  operate 
to  continue  the  contract  against  their  clear  intention  to  terminate  it. 
WiUiams  v.  Phila.  Trusi  etc,  Co.,  20. 

3.  Where  a  contract  provided  for  payment  for  services  in  procuring  a 
purcliaser  for  real  estate  or  effecting  a  sale,  such  services  are  not  rendered 
by  submitting  a  proposition  from  a  party  with  whom  the  owners  had 
been  negotiating.    Hartley  v.  Anderson,  391. 

4.  In  an  action  to  recover  commissions  for  the  sale  of  real  estate,  there 
can  be  no  recovery  w^here  the  plaintiff  was  not  the  immediate  and.  effi- 
cient cause  of  effecting  the  sale  or  of  bringing  the  purchaser  and  owner 
of  the  property  together.    Johnson  v.  Setdel,  396. 

5.  That  the  plaintiff  brought  about  a  contract  of  sale  which  was  after- 
wards repudiated  by  the  prospective  purchaser  who  notified  another 
party  who  purchased,  will  not  support  such  action  where  it  does  not  ap- 
pear that  the  actual  purchaser  assumed  the  previous  contract.  lb. 

CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 
CONVERSION.    See  Wills.  6.  6. 
CORPORATIONS.    See  Railroads. 

Meaning  of  teim  "  organized."    See  Taxation,  4,  6. 

Taxation  of.    See  Taxation,  4-22. 
COSTS.    In  ejectment.    See  Ejectment,  1. 

In  equity.    See  Equity,  6. 

Of  audit  of  guardian^s  account.    See  Guardian  and  Ward,  1. 

When  imposed  on  trustees.    See  Trusts  and  Trustees,  1. 

1.  The  disposition  of  the  costs  of  an  audit  in  the  orphans^  court  is 
largely  in  the  discretion  of  the  court,  and  will  not  be  reversed  except  for 
clear  abuse  of  discretion.    LuskPs  Est.,  517. 

2.  The  allowance  of  costs  in  the  orphans^  court  is  in  the  discretion  of 
the  court,  and  in  this  case  the  costs  of  witnesses  of  unsuccessful  claim- 
ant were  placed  upon  claimant,  and  costs  of  accountant's  witnesses  al- 
lowed out  of  the  fund.     Tocmey^s  Est.,  536. 

COUNSEL  FEES.  Allowance  of  executor's.  See  Decedents' Estates,  9. 
COURTS.    See  appropriate  heads. 
CRIMINAL  CONVERSATION. 

1.  The  settled  rule  of  the  state  being  that  a  husband  may  recover  pun- 
itive damages  for  the  debauching  of  his  wife,  not  only  by  way  of  com- 
pensation but  by  way  of  punishment,  to  deter  the  defendant  and  others 
from  offending  in  like  cases,  the  Supreme  Court  will  not  change  the  rule. 
Williams  and  Green,  JJ.,  dissenting.    Cornelius  v.  Hambay,  359. 

2.  In  an  action  for  criminal  conversation,  the  fact  that  defendant  and 
plaintiffs  wife  visited  a  hotel  late  at  night  and  remained  there  several 
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CRIMINAL  CONVERSATION, 
hours,  is  a  circumstance  from  which  the  jury  may  infer  illicit  inter- 
course,   lb. 

3.  In  Tiew  of  the  present  condition  of  the  law  of  evidence,  it  is  proper 
for  the  court  to  call  the  attention  of  the  juiy  to  the  personal  interest  of  a 
party  to  the  record  who  testifies.  In  an  action  for  crim.  con.,  it  is  not 
error  to  charge  that  defendant  *'  is  interested  in  swearing,  if  there  is  any 
such  thing  as  honor  or  moral  right  that  would  excuse  falsehood,  not 
only  to  that  which  would  relieve  himself  but  will  protect  his  paramour,*^ 
plaintiff ^s  interest  having  also  been  commented  upon.    lb. 

4.  In  an  action  by  a  husband  for  criminal  conversation,  the  husband 
is  not  a  competent  witness  as  to  the  wife^s  adultery,     lb. 

CROSS-EXAMINATION,  of  unwilling  witness.    See  Evidence,  4. 
CROSSINGS,  of  railroads.    See  Neougencb,  1-9 ;  Railroad,  a-7. 
CUSTOM.    No  custom  will  justify  continuance  of  unguarded  opening  in 
sidewalk.    McNemey  v.  Reading  City,  611. 

DAMAGES.    See  Bridges  ;  Road  Law  ;  Trespass. 

In  action  for  crinunal  conversation  with  wife.  See  Criminal  Con- 
versation, 1-4. 

Measure  of,  for  unlawful  sinking  oil  well.    See  Lease,  1,  2. 

Duty  to  fence  as  an  element  of  damages.    See  Railroads,  1,  2. 

For  opening  street.    See  Streets,  4,  5. 

For  change  of  grade.    See  Streets,  6,  7,  8. 

Measure  of,  in  action  against  telegi*aph  company  for  delay  in  deliver- 
ing telegram.    See  Teleoraph  Companies. 

For  obsti-uction  of  way.    See  Way. 
DECEDENT'S   ESTATE.     See   Partfiion;    Trusts  and   Trustbbs; 
Wills. 

1.  A  promise  on  the  part  of  a  testatrix  to  let  a  legacy  stand  and  re- 
main for  another's  benefit  at  her  death,  cannot  be  enforced  against  her 
estate,  without  clear  proof,  by  direct  and  positive  testimony,  of  a  suffi- 
cient consideration.  The  evidence  in  this  case  of  future  services  was 
held  insufficient  to  establish  a  consideration.    King's  Est.,  143. 

2.  An  averment  by  the  administratrix  that  the  estate  of  the  intestate  is 
indebted  to  her  for  services  rendered  to  the  intestate  during  his  lifetime, 
is  no  defence  to  an  action  brought  by  the  heirs  for  rent  accruing  after 
his  decease  and  collected  without  their  authonty,  even  when  coupled 
with  an  averment,  that  the  balance  of  said  rents  is  not  sufficient  to  pay 
the  amount  of  her  claim.  If  the  administratrix  has  any  claim  it  must- 
be  enforced  in  the  regular  and  orderly  way.    Bakes  v.  Beese,  44. 

3.  An  executor  who  owed  a  balance  of  purchase  money,  upon  real 
estate  purchased  from  his  testator  but  never  conveyed  to  him,  allowed 
the  same  to  stand  as  security  for  a  fund  directed  to  be  invested  for  the 
benefit  of  the  widow,  and  paid  her  interest  thereon  regularly  during  her 
life,  and  charged  himself  in  his  account  with  principal  and  interest  to 
date  of  filing  account,  and  claimed  commissions  on  the  same,  as  ac- 
countant. 

Eeld,  that  the  existence  of  the  fund  in  that  form  did  not  involve  a 
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DECEDENT'S  ESTATE, 
breach  of  duty,  that  it  was  not  a  debt  in  the  ordinary  sense,  and  the 
general  roles  as  to  charge  of  interest  apon  debts  of  executors  down  to 
time  of  actual  payment,  and  the  allowance  of  commissions  on  debts  of 
executors,  did  not  apply,  the  accountant  here  acting  as  trustee  as  well  as 
executor.     OoocTs  Est,,  SOI. 

4.  Where,  by  written  agreement  duly  executed,  the  executor  was  re- 
quested to  expend  certain  moneys  in  advance  of  distribution,  for  the  bene- 
fit of  one  of  the  heirs,  he  is  entitled  to  reimbursement  out  of  her  share,  as 
provided  by  the  terms  of  the  agreement.    lb, 

5.  Where  a  widow  elects  to  take  against  her  husband's  will,  equity 
executes  the  substituted  devises  and  bequests  to  the  widow  as  a  trust  in 
her  for  the  disappointed  claimants  to  the  amount  of  their  interest  therein, 
and  the  court  will  assume  jurisdiction  to  sequester  the  benefit  intended 
for  her,  in  order  to  compensate  those  whom  her  election  disappoints. 
Evans's  EsicUe,  212. 

6.  In  this  case,  the  court,  on  distribution  of  the  balance  appearing  by 
the  executor's  first  account,  sequestered  a  portion  of  the  fund  sufficient  to 
pay  the  interest  on  the  dower,  charged,  by  the  widow's  election,  upon 
lands  devised,  the  decree  being  made  subject  to  the  further  order  of  the 
court. 

Held,  that  the  sequestration  was  not  premature  as  there  was  a  present 
disappointment  on  the  part  of  the  devisees,  and  it  was  doubtful  whether 
or  not  there  would  be  any  disappointment  of  the  legatees,  and  a  present 
distribution  of  the  entire  fund  might,  on  failure  of  future  assets,  render 
the  court  powerless  to  protect  the  devisees.  Under  the  present  decree, 
the  court  can,  upon  final  settlement,  adjust  the  equities  between  all 
parties,    lb, 

7.  A  proceeding  in  the  orphans'  court,  by  which  dower  is  assigned, 
will  not  be  reviewed  on  an  appeal  from  a  distribution  of  the  assets  in 
the  hands  of  the  executor,  the  decision  of  the  court  as  to  dower  being  a 
collateral  proceeding  from  which  no  appeal  was  taken,    lb, 

8.  An  executor  having  elected  to  insure  his  property  as  additional 
security  for  estate  moneys  in  his  hands,  pursuant  to  an  order  of  the 
court  requiring  him  to  do  so  at  his  own  expense  or  file  a  bond,  cannot 
claim  credit  against  the  estate  for  the  insurance  premiums.  Goo(Vs 
Est,,  307. 

9.  The  allowance  of  counsel  fees,  being  within  the  discretion  of  the 
court  below,  will  not  be  disturbed  except  for  plain  error.  In  thfs  case 
counsel  fees  for  advice  as  to  the  improper  claim  against  the  estate  for 
insurance  premiums  were  disallowed,    lb. 

10.  A  family  arrangement  evidenced  by  a  written  agreement,  whereby 
the  heirs  requested  the  executor  to  make  advances  to  another  heir  to 
save  her  home  from  sale  by  execution  and  charge  the  same  against  their 
shares,  will  be  upheld  as  to  the  parties  to  such  arrangement,  even  against 
a  married  woman .  Such  a  contract  is  not  one  of  guaranty  or  suretyship, 
but  an  authority  to  the  executor  to  pay  money  on  account  of  the  heirs. 
Bucknor's  Estate,  136  Pa.  23,  applied,    lb, 

11.  An  advance  by  the  accountant  to  pay  for  and  save  the  same  heir 
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DECEDENT'S  ESTATE, 
the  personal  property  upon  the  homestead,  although  not  within  the  ex- 
press terms  of  the  written  agreement,  will  be  allowed  where  the  con- 
duct of  the  parties  shows  that  it  was  a  part  of  the  scheme  for  the  relief 
of  the  heir  and  was  within  the  intention  of  the  parties  as  to  the  payment 
of  the  money  by  the  acoouDtant  and  its  recoupment  out  of  the  distribu- 
tiye  shares,    lb, 

12.  Where  an  heir  had  her  advances  secured  by  mortgage,  the  execu- 
tor would  be  entitled  in  equity  to  subrogation,  eyen  if  the  agreement 
was  ultra  vires,  and  the  orphans'  couft,  having  the  fund  before  it  for 
distribution,  will,  to  avoid  circuity  of  action,  deal  with  it  as  equity  re- 
quires,   lb, 

13.  The  act  of  congress  of  Jan.  20, 1885,  inviting  proof  of  claims  on 
account  of  the  French  spoliations,  regarded  such  claims  not  in  the  nature 
of  heirlooms,  but  as  choses  in  action  that  had  passed  or  would  pass  to 
the  legal  i*epresentativo8  of  the  original  sufferer ;  and  title  cither  by  ad- 
ministration or  by  assignment  was  sufficient,  and,  except  in  the  case  of 
a  surviving  sufferer,  was  necessary  to  give  a  petitioner  standing  in  the 
court  of  claims,  and  must  be  found  by  that  court  as  part  of  the  basis  of 
any  congressional  action  upon  the  claim.  No  provision  was  made  for 
proof  of  claims  by  next  of  kin.  And  when  the  act  of  congress  of 
March  3, 1891,  made  an  appropriation  to  pay  the  findings  of  the  court  of 
claims  to  an  administratrix,  such  sum  was  intended  not  as  a  mere  gift 
or  gratuity  but  as  a  discharge  of  a  debt  or  obligation.  Clements  Est.^ 
85. 

14.  Under  the  proviso  to  the  act  of  congress  of  1891,  that,  **  in  all 
cases  where  the  original  sufferers  were  adjudicated  bankrupts,  the  awards 
shall  be  made  on  behalf  of  the  next  of  kin  instead  of  to  assignees  in 
bankruptcy,  and  the  awards  in  the  case  of  individual  claimants  shall  not 
be  paid  until  the  court  of  claims  shall  certify  to  the  secretary  of  tlie 
treasury  that  the  personal  representatives  on  whose  behalf  the  award  is 
made  represent  the  next  of  kin,  and  the  courts  which  granted  the  adminis- 
trations respectively  shall  have  certified  that  the  legal  representatives 
have  given  adequate  security  for  the  legal  disbursement  of  the  awards," 
the  legal  repi*esentatives  of  a  decedent,  executors  and  administrators, 
are  the  recipients,  upon  the  trusts  declared  by  the  law  of  the  decedent's 
domicile.    lb. 

15.  An  award  to  an  administratrix  de  bonis  nan  in  the  appropriation 
act  is  therefore  distributable  to  the  persons  who  are  entitled  to  partici- 
pate in  the  distribution  of  the  decedent's  estate,  and  these  are  the  per- 
sons who  are  described  in  the  act  as  the  next  of  kin.  Where  the  fund 
was  claimed  by  grandchildren  claiming  under  one  child  and  by  great- 
grandchildren claiming  under  another  child  of  decedent,  it  was  error  to 
take  decedent's  grandchildren  instead  of  his  children  as  stirpes  for  the 
purposes  of  distribution.    lb. 

DECLARATIONS.    As  to  delivery  of  deed.    See  Deed,  3. 

As  to  title.    See  Trespass,  3,  4. 
DEED. 

1.  While  as  a  general  rule  the  conveyance  of  a  lot  described  as 
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DEED. 

bounded  apon  an  open  street  carries  title  to  the  centre  of  the  street,  the 
construction  of  the  deed  should  be  controlled  by  the  intention  of  the  par- 
ties, and  an  intention  to  restrict  the  grant  to  the  side  of  the  street  may 
be  inferred  from  the  grant  of  a  right  of  way  over  the  street  by  the  same 
conyeyance.    Hobson  v.  Fhiladelphia,  595. 

2.  Whercr  a  street  or  road  is  called  for  as  a  boundary  in  a  contract  for 
the  sale  of  land,  the  middle  line  of  the  street  is  always  intended  unless 
the  contrary  plainly  appears ;  and  a  purchaser  who  agrees  to  buy  a  cer- 
tain tract  of  land  at  a  certain  price  per  acre,  the  same  to  be  surveyed, 
is  bound  to  pay  at  that  price  for  the  parts  of  the  beds  of  boundary 
roads  included  within  the  lines  of  the  tract  so  described.  FirmsUme 
V.  Spaeter,  616. 

8.  The  signing,  attestation  and  acknowledgment  of  a  deed  by  the 
grantor,  and  the  recording  of  it,  raises  a  presumption  of  delivery,  which 
cannot  be  overcome  by  declarations  of  the  grantor  that  the  deed  was  not 
delivered.    Ingles  v.  Ingles,  397. 

4.  The  possession  of  real  estate  by  a  vendor  after  execution  and  de- 
liveiy  of  a  deed  therefor  is  in  trust  for  the  vendee,  and  the  statute  of 
limitations  will  not  begin  to  run  until  the  vendor  asserts  an  adverse 
holding  by  some  unequivocal  act  brought  to  the  knowledge  of  the  ven- 
dee,   lb, 

5.  The  mere  relation  of  master  and  servant  or  boarder  and  landlord 
raises  no  implication  of  confidential  relation  which  the  courts  can  con- 
sider in  proceedings  in  equity  to  set  aside  a  conveyance.  Doran  v. 
McConlogue,  98. 

6.  The  findings  of  fact  by  a  master  as  to  the  mental  condition  of  a 
grantor,  confirmed  by  the  court  below,  are  to  be  treated  as  if  established 
by  the  verdict  of  a  jury  and  not  to  be  disregarded  except  for  plain  mis- 
take,   lb, 

7.  The  opinion  of  witnesses  who  ai-e  not  experts  is  no  evidence  of 
mental  unsoundness,  unless  they  first  testify  to  specific  facts  showing 
such  mental  unsoundness.  Mere  difficulty  of  speech  following  an  at- 
tack of  paralysis  is  no  evidence  of  mental  condition :  Per  Grebn,  J.    lb, 

8.  To  make  services  rendered  a  valid  consideration  for  a  deed,  it  is 
not  necessary  that  there  should  be  an  original  contract  to  compensate 
for  the  services ;  it  is  sufficient  if  it  appear  that  the  services  were  ren- 
dered by  the  grantee  to  the  grantor  and  that  these  services  were  recog- 
nized, as  by  a  recital  in  the  deed,  as  at  least  a  part  of  the  consideration 
upon  which  the  deed  was  executed.     lb. 

9.  A  mortgage,  voluntarily  executed  by  the  grantee  to  a  third  party, 
but  at  the  request  of  the  grantor,  to  secure  a  debt  of  the  grantor,  is  a 
valuable  consideration  in  support  of  the  conveyance,  although  the  mort- 
gage was  executed  after  the  deed  was  made.    lb, 

10.  The  voluntary  execution  of  a  mortgage  to  a  third  party  by  u 
grantee,  at  the  request  of  the  grantor,  to  secure  a  debt  of  the  latter,  is 
binding  upon  the  grantor  by  way  of  ratification  of  the  original  deed,  and 
by  way  of  estoppel,  both  as  against  the  creditor  who  accepted  the  mort- 
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DEED. 

gage  apoD  the  faith  of  the  title  and  as  against  the  grantee  who  assumed 
a  pecuniary  obligation  of  the  grantor.    lb. 

11 .  Moderate  solicitation  to  procure  a  deed,  even  When  accompanied 
with  tears,  does  not  constitute  undue  influence.    Ih. 

12.  The  rule  that  courts  of  equity  will,  for  reasons  s^ially  opera- 
tiye,  exercise  the  delicate  power  of  setting  aside  conveyances  of  prop- 
erty, does  not  apply  to  a  case  such  as  the  above,  where  the  grantee  was 
not  a  volunteer,  and  where  it  appears  that  he  had  independent  legal 
advice.     Ih, 

13.  The  contents  of  a  lost  deed  may  be  proved  by  parol  in  an  action 
to  recover  a  charge  on  the  land  created  by  the  deed.  Diehl  v.  Ewing, 
66  Pa.  820,  applied.     Qorgas  v.  Hertz,  538. 

14.  The  sufficiency  of  the  search  for  a  lost  deed  is  generally  left  to 
the  discretion  of  the  trial  judge,  and  the  Supreme  Court  will  not  reverse 
his  ruling  unless  the  proof  is  manifestly  insufficient:  Hemphill  v. 
McClimans,  24  Pa.  367.     lb. 

15.  In  an  action  by  an  administrator  to  recover  money  charged  on  land 
it  is  immaterial  that  plaintifTs  witnesses  diifered  in  the  recollection  of 
the  lost  deed  as  to  whether  the  money  was  payable  to  legal  representa- 
tives or  to  heirs,  as  the  defendant  could  be  protected  against  a  mispay- 
ment  by  a  proper  application  to  the  court,    lb, 

DELIVERY.    See  Contract  ;  Factors  ;  Salb. 

DEPOSITIONS.    See  Evidence,  8. 

DEVISAVrr  VEL  NON.    See  Wills. 

DEVISE.    See  Wills. 

DISCOUNT.    See  Banks. 

DISCRETION,  of  orphans'  court  as  to  costs.    See  Costs,  1,  2. 

Of  court  as  to  compelling  release  of  portion  of  excessive  verdict. 
See  Wat,  4. 
DIVORCE. 

1.  Where  an  action  of  divorce  is  brought  by  the  husband  under  the 
act  of  May  8,  1854,  §  1,  P.  L.  644,  payment  of  alimony  allowed  the  wife 
may  be  enforced  by  fl.  fa.  or  attachment,  but  not  by  ca.  sa.,  as  there  is 
no  act  of  assembly  authorizing  the  employment  of  that  writ  for  such 
purpose.    Elmer  v.  Elmer,  205. 

2.  A  petition  which  states  that  no  alimony  had  been  paid  and  prays 
for  process  to  compel  its  payment,  is  sufficient.  It  need  not  state  the 
amount  due.  That  is  a  mere  matter  of  calculation,  and  if  the  writ  be 
issued  for  more  than  is  due,  the  court  can  correct  it  upon  application.    lb. 

DRAINS.    See  Boroughs,  1-3. 

DUE  PROCESS  OF  LAW.    See  Taxation.  11. 

EJECTMENT. 

1.  In  an  action  of  ejectment  for  land  in  the  possession  of  the  defend- 
ant, where  the  jury  find  a  verdict  for  the  plaintiff  for  a  part  and  for  the 
defendant  for  a  part,  and  no  disclaimer  was  filed  by  defendant,  plaintiff 
is  entitled  to  full  costs.    Bachman  v.^  Gross,  516. 

2.  An  appeal  in  such  case  is  of  such  a  trifling  nature  that  the  penalty 
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EJECTMENT. 

of  $20  counsels  fee  will  be  imposed  binder  the  act  of  May  25,  1874,  P. 

L.  227.    lb, 
ELECTION,  by  widow  against  will.    See  Decedents'  Estates,  5. 
EMINENT  DOMAIN.    See  Railroads  ;  Streets. 
EMOLUMENTS  OF  OFFICE.    Power  of  court  to  charge  compensation 

of  sheriff  for  boarding  prisoners.    See  Sherifp,  l--d ;  Municipalitibs. 
EQUITY,  setting  aside  conveyance.    See  Deed,  1 1 . 
Partnership  bill  for  account.    See  Partnership,  8. 

1.  Where  it  appeared  upon  the  face  of  a  contract  that  it  may  be  ter- 
minated upon  specilied  notice,  a  perpetual  injunction  against  a  threatened 
breach  granted  by  the  court  below  will  be  modified  so  as  to  correspond 
with  the  provisions  of  the  contract.  MarUnsburg  Bank  v.  Telephone 
Co.,  36. 

2.  What  parties  mean  by  the  use  of  words  in  a  parol  contract  is  always 
a  question  of  fact  in  the  partiouiar  case,  and  the  findings  of  a  master 
affirmed  by  the  court  will  not  be  reversed  except  for  plain  error.  In 
this  case  **  regular  rates ''  for  telephone  service  were  held  to  mean  rates, 
charged  in  the  neighborhood.     lb. 

3.  It  is  often  the  duty  of  a  chancellor  to  consider  the  consequences  of 
a  decree  he  is  asked  to  make,  and  to  withhold  it  where  greater  harm 
might  result  from  making  than  fi*om  denying  it.  Normal  School  v. 
Cooper,  80. 

.  4.  The  board  of  trustees  of  a  state  normal  school,  in  the  middle  of  the 
school  year,  passed  a  resolution  convicting  the  principal  of  immoi*al  con- 
duct and  dismissing  him  from  office,  without  notice  or  hearing.  A  suc- 
cessor was  elected  but  the  old  principal  continued  to  act.  The  trustees 
obtained  an  injunction  to  restrain  the  discharged  principal  from  assum- 
ing to  exercise  the  office.    Held : 

1.  The  action  of  the  trustees  in  convicting  the  principal  of  immorality, 
and  discharging  him,  without  notice  or  heanng,  was  irregular  and  un- 
just, and,  if  no  other  considerations  were  presented  than  such  as  were 
personal  to  the  trustees  and  the  principal,  the  injunction  would  be  dis- 

•     solved. 

2.  The  fact,  however,  that  the  school  year  is  near  its  close,  and  the 
probability  that  greater  hai-m  would  result  to  the  school  and  to  the  pub- 
lic service  from  disturbing  the  injunction  at  this  time  than  from  sustain- 
ing it,  will  induce  the  court  to  let  the  injunction  stand  so  far  as  it  enjoins 
against  interference  with  the  authority  or  functions  of  the  new  principal, 
or  the  management  of  the  school. 

3.  The  injunction  should  be  sustained  only  to  this  extent,  with  a  sav- 
ing of  all  rights  of  the  appellant  to  proceed  at  law  for  the  collection  of 
bis  salary  for  the  remainder  of  the  year.    lb, 

6.  Costs  in  equity  will  be  placed  on  the  winning  party,  where,  as  in 
this  case,  an  injunction  to  restrain  an  improperly  discharged  principal  of 
a  state  normal  school  from  exercising  the  office  was  sustained  out  of  con- 
siderations for  the  public  good  but  would  have  been  dissolved  on  the 
merits  of  the  controversy.  lb. 
ERROR.    See  Practice  (Supreme  Court.) 
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ESTOPPEL.    EzecatioD  of  mortgage  at  request  of  grantor  is  radficatioa 

of  a  deed.    See  Deed,  10.        • 
EYIDENOE,  improper  way  of  assigning  as  error  rulings  on.    See  Prao- 

TIOE  (SUPBEME  COUBT). 

As  to  loss  of  property  by  biulee.    See  Bailment,  1-6. 

As  to  adoption  of  seal  on  bonds.    See  Bond,  1,  2. 

As  to  negligence  by  comrnqn  carrier.    See  Common  Carrier,  1-6. 

As  to  performance  of  entire  contract.    See  Contract,  1. 

From  which  jury  may  infer  illicit  intercourse.  See  Criminal  Con- 
versation, 2. 

Husband  not  competent  witness  of  wife's  adultery.  See  Criminal 
Conversation,  4. 

As  to  mental  unsoundness  of  grantor.    See  Deed,  1-7. 

Pai'ol  evidence  to  vary  written  agreement.    See  Fire  Insurance. 

As  to  husband's  agency  in  effecting  insurance  for  wife.  See  Fire 
Insurance,  4. 

As  to  assignment  for  benefit  of  creditors  by  non-resident.  See  FOB- 
siON  Attachment,  1. 

As  to  knowledge  of  railroad  company  of  condition  of  oar.  See  Neg- 
XJOENCE,  11-14. 

Promissory  note  not  admissible  until  alterations  explained.  See 
Promissory  Note,  1. 

As  to  accommodation  paper.    See  Probossort  Notes,  ^-6. 

As  to  when  title  of  property  passed.    See  Replevin,  1. 

As  to  obstruction  of  way.    See  Way,  3. 

1.  Under  the  act  of  June  11,  1891,  P.  L.  287,  a  surviving  party  can- 
not be  called  unless  the  living  witness  to  the  tiunsaction  between  him- 
self and  the  deceased  has  already  testified.  His  competency  is  to  be 
determined  by  the  condition  of  things  at  the  time  he  is  called,  and  he  is 
not  rendered  competent  by  the  fact  that  the  other  side  subsequently  calls 
the  living  witness.    Roih''8  Est,,  261. 

2.  The  refusal  to  allow  a  question  which,  in  view  of  the  subsequent 
testimony  of  the  witness,  did  not  injure  the  party  complaining,  is  no 
cause  for  reversal.     Com,  TiUe  Co.  v.  Oray,  255. 

8.  The  deposition  of  an  infirm  witness  taken  in  the  orphans^  court  on 
an  application  for  an  issue  to  determine  the  validity  of  a  will,  was  ad- 
mitted in  this  case  on  the  trial  of  the  issue  in  the  common  pleas.    lb. 

4.  Where  a  witness  proves  unwilling,  and  gives  evidence  that  is  a 
surprise  to  the  party  by  whom  he  is  called,  it  is  within  the  sound  discre- 
tion of  the  court  to  permit  a  cross-examination  of  the  witness  by  the 
party  calling  him,  to  show  that  his  previous  statements  and  conduct  were 
at  variance  with  his  testimony.    McNemey  v.  Beading,  611. 

5.  A  master^s  findings  of  fact,  approved  by  the  court,  were  to  the  effect 
that  prior  parol  negotiations,  both  verbal  and  written,  providing  for  a 
stipulated  future  abatement  to  regular  rates  in  rental  of  a  telephone  in- 
strument, were  omitted  by  mistake  from  the  contract  as  afterwards 
formally  drawn  and  executed  and  should  be  read  into  it.  No  conversa- 
tion as  to  the  contents  of  the  paper  took  place  at  the  time  of  signing  and 
it  was  not  read.    The  evidence  as  to  prior  and  subsequent  negotiationi 
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EVIDENCE, 
between  the  parties  tended  to  support  this  finding.     Held,  but  not 
without  difficulty,  that  there  was  no  such  plain  error  in  the  findings  of 
the  master  as  required  a  reversal.     Martinsburg  Bank  v.  Telephone 
Co.,  86. 

6.  Signing  upon  mere  supposition,  without  knowledge  or  inquiry, 
comes  dangerously  near  negligence :  Per  Mitchell,  J.    lb, 

7.  In  an  action  against  a  municipality  to  recover  damages  for  injuries 
sustained  by  falling  into  an  unguarded  area-way,  it  is  proper  to  admit  in 
evidence  an  ordinance  of  the  city  requiring  such  openings  to  be  properly 
guarded.    McNemey  v.  Beading ,  611. 

8.  In  an  action  to  recover  damages  for  injuries  sustained  by  falling 
into  an  unguarded  area-way,  it  is  proper  to  permit  a  witness  who  is 
familiar  with  the  place  where  the  accident  occurred,  to  express  the  opin- 
ion that  it  was  a  dangerous  place,    lb. 

9.  Query,  whether  the  heirs  of  a  decedent,  and  distributees  of  his 
estate,  are  competent,  under  the  act  of  May  23,  1837,  §  5,  to  testify  that 
a  paper,  alleged  to  be  signed  by  decedent,  offered  to  establish  a  claim 
against  the  estate,  was  a  forgery.     Toomey'^s  Est,  535. 

EXECUTORS  AND  ADMINISTRATORS.     Executor  entitled  to  reim- 
bursement for  money  advanced  to  an  heir.    See  Decedent^s  Estates^ 
10-12. 
Commissions  of.    See  Trusts  akd  Trustees,  1. 

EXEMPTION,  from  taxation.    See  Taxation,  1-3. 

EXEMPTION  (DEBTOR'S). 

1.  A  debtor's  claim  for  exemption  out  of  the  proceeds  of  real  estate 
sold  in  partition  is  properly  made  before  the  auditor  appointed  to  dis- 
tribute the  proceeds  of  the  sale  of  the  real  estate.    Krattter^s  Est.,  47. 

2.  A  debtor  who  has  claimed  his  exemption  from  execution,  under 
the  acts  of  April  9,  1849,  and  April  8,  1859,  and  had  personal  property 
set  apart  to  him,  may  again  claim  his  exemption  against  the  same  judg- 
ment out  of  the  proceeds  of  the  sale  of  real  estate  sold  under  partition 
proceedings,  without  showing  that  the  property  first  set  apart  had  been 
consumed  or  destroyed :  Hawley  v.  O'Donald.  30  Pa.  261.    lb. 

FACTORS. 

1.  The  delivery  of  a  bill  of  lading  to  the  order  of  a  factor  vests  the 
title  of  the  goods  iB  the  factor,  as  between  the  vendor  and  third  persons. 
Harrison  v.  Mora,  481. 

2.  The  title  of  the  holder  of  a  bill  of  lading  who  has  a  lien  for  advances, 
is  not  affected  by  an  attachment  issued  at  the  suit  of  the  shippcr^s  cred- 
itors,   lb. 

3.  A  factor  may  have  a  lien  for  past  advances  on  goods  shipped  to  the 
factor  with  directions  to  deliver  to  a  third  party  on  payment  of  the  price 
to  the  factor.  There  is  nothing  in  such  circumstances  inconsistent  with 
a  lien  on  the  goods,  or  indicating  an  intention  to  limit  the  lien  to  the 
price.    lb. 

4.  By  a  uniform  mode  of  dealing,  a  factor  made  advances  to  defend- 
ants on  general  account  to  be  protected  by  subsequent  consignments. 
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FACTORS. 
Defendants,  through  the  factors,  contracted  to  deliver  a  certain  quantity 
of  goods  to  plaintiffs.  After  some  of  the  goods  had  been  delivered 
through  the  Actors  a  dispute  arose  as  to  the  quantity  necessary  to  com- 
plete the  contract.  Defendants  shipped  a  cargo  billed  to  the  factor's 
order,  with  directions  to  sell  part  and  deliver  the  balance  to  plaintiff's  in 
fulfillment  of  the  contract,  if  plaintiffs  accepted  a  draft  from  the  factor  for 
this  and  previous  deliveries.  Plaintiffs  i*efused  to  accept  and  seized  the 
goods  and  balance  in  their  hands  on  foreign  attachment  for  damages  for 
failure  to  comply  with  the  contract. 

Heldt  that  when  acceptance  of  the  goods  was  refused,  they  did  not  be- 
come the  property  of  defendants  so  that  they  could  be  attached  as  belong- 
ing to  them,  in  the  absence  of  evidence  that  such  was  the  intention  and 
in  view  of  the  bill  of  lading  which  transferred  tide  to  the  factors. 

Eeld  also  that,  in  view  of  the  mode  of  dealing  of  the  parties  and  in  the 
absence  of  evidence  of  a  new  contract  between  them,  the  factors  had  a 
lien  on  the  balance  in  plaintiffs*  hands  and  on  the  goods,  for  advances 
made  to  defendants.    lb, 

FAMILY  ARRANGEMENT.    See  Deoedbnt's  Estates.  10. 

FELLOW  SERVANT.    See  Nbguqence,  14. 

FENCES,  duty  of  railroad  companies  to  fence.    See  Railroa]>s,  1,  2. 

FINDING  OF  FACT  by  auditor.    See  Auditor. 

By  master.    See  Deed,  6 ;  Equity,  2 ;  Evidence,  6. 

FIRE  INSURANCE. 

1.  A  condition  in  a  policy  of  fire  insurance  requiring  written  notice  of 
privilege  to  make  alterations  in  insured  premises  may  be  waived  by  ac- 
quiescence and  collection  of  premiums  on  the  part  of  the  company. 
Stauffery.  Fire  Ins,  Co.,  581. 

2.  So  also  an  insurance  company  may  waive  a  condition  requiring 
proof  of  loss,  by  notifying  the  insured,  in  a  case  of  total  loss,  that  the 
insurance  would  be  paid  in  full.    lb. 

8.  There  can  be  no  recovery  by  a  wife  for  a  loss  of  her  goods  by  fire 
where  they  were  insured  in  the  name  of  her  husband,  without  notice  to 
the  company  of  her  ownership,  on  a  policy  of  insurance  which  contained 
a  clause  voiding  the  policy  if  the  interest  of  the  insured  be  not  truly 
stated  therein.    Diffenbaugh  v.  Union  Fire  Ins,  Co,,  270. 

4.  An  offer  to  show  that  the  Itusband  was  acting  as  the  agent  of  the 
wife  when  he  made  the  application  for  insurance,  that  just  before  tiiis 
insurance  was  effected,  the  husband  effected  insurance  of  other  property 
of  the  wife,  the  policies  for  which  were  written  in  her  name,  and  that 
neither  the  husband  nor  the  wife  knew  until  after  the  fire  that  the  policy 
in  suit  had  been  written  in  the  husband^s  name  instead  of  in  the  wife's 
name,  is  inadmissible,  where  no  offer  was  made  to  reform  the  policy  oi 
to  show  that  the  company  knew  of  the  agency.    lb, 

6.  The  use  plaintiff,  under  stress  of  suit  by  the  nominal  plaintiff 
paid  a  fire  loss  resulting  from  alleged  negligence  of  the  defendant  by 
which  an  explosion  of  natural  gas  occurred  which  damaged  and  set  on 
fire  the  property  of  the  nominal  plaintiff.  The  nominal  plaintiff,  in  con- 
sideration of  a  sum  named,  released  the  defendant  **  from  all  claims  ol 
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FUUE  INSURANCE, 
every  kind  arising  out  of  the  explosion,  it  being  understood  that  the  re- 
lease did  not  affect  the  claim  of  the  property  owners  against  insurance 
companies  for  loss  occasioned  by  fire,  and  which  claim  the  property 
.  owner  shall  be  entitled  to  receive  in  addition  to  and  independently  of  the 
sum  paid  by  the  defendant.'^  Held,  that  the  release  was  no  bar  to  an 
action  by  the  use  plaintiff  to  recover  the  amount  of  the  fire  damages 
from  the  defendant ;  and  parol  evidence  was  inadmissible  to  show  that 
the  intention  of  the  parties  was  to  bar  a  recovery  for  damages  by  tire  &s 
well  as  by  explosion.    Fidelity  Title  <fc  Trttst  Co,  v.  Nat,  Gas  Co,,  8. 

6.  An  insurance  company  can,  in  such  case,  maintain  a  suit  in  the 
name  of  the  insured  for  the  loss  from  fire  paid  by  it,  without  an  assign- 
ment of  the  claim  or  formal  order  of  subrogation  to  its  rights,  against  a 
paity  whose  negligence  it  is  alleged  caused  the  fire.    lb. 

FORBEARANCE,  as  consideration.    See  Principal  &  SuRETr,  1. 

FOREIGN  ATTACHMENT. 

1.  A  resident  of  a  foreign  state  cannot,  by  writ  of  foreign  attachment 
in  this  state,  obtain  a  preference  over  an  assignment  or  sequestration  for 
the  benefit  of  creditors  of  the  estate  of  a  citizen  of  another  foreign  state. 
The  rule  rests  on  comity  between  states  and  the  only  exception  is  in 
favor  of  our  own  citizens.    Long  v.  Oirdwood,  418. 

2.  Failure  to  record  the  assignment  in  this  state  as  provided  by  the 
act  of  May  8,  1855,  P.  L.  415,  will  not  give  priority  to  such  foreign  at- 
tachment, as  the  act  was  passed  for  the  protection  of  domestic  creditors 
alone:  Bacon  v.  Home,  128  Pa.  452,  applied;  Wamer^s  Ap.,  18  W.  N. 
505,  distinguished.    lb. 

3.  Where  proof  of  the  fact  of  sequestration  or  assignment  for  benefit 
of  creditors  in  a  foreign  state  consists  of  a  certified  copy  of  the  act  and 
warrant  of  confirmation  of  the  trustee  of  the  sequestered  estate,  showing 
that  the  trustee  had  power  to  recover  the  effects  of  the  estate,  and  the 
certificate  of  the  consul  stating  that  the  act  and  warrant  was  evidence  of 
the  title  of  the  trustee  to  the  property  wherever  situate,  admitted  by  agree- 
ment of  counsel,  it  is  not  error  for  the  court  to  refuse  to  strike  it  out.    Jb. 

4.  In  foreign  attachment,  where  the  question  is  whether  property  which 
had  been  previously  assigned  for  the  benefit  of  creditors,  was  attachable, 
evidence  as  to  fraud  on  the  attaching  creditor,  in  the  inception  of  the 
debt,  is  inadmissible.    lb. 

FORGERY,  evidence  to  establish.    See  Evidence. 
FRAUD.    See  Statute  op  Frauds. 

On  attaching  creditor.    See  Foreign  Attachment,  4. 

In  confessing  judgment.    See  Judgment,  4,  5. 

By  husband  against  wife.    See  Replevin,  8. 
FRENCH  SPOLIATION  CLAIMS.    See  Decedent's  Estates,  14. 15. 
FRIVOLOUS  APPEALS.    See  Ejectment,  2. 

GAMBLING  INSURANCE.    See  Life  Insurance. 
GUARDIAN  AND  WARD. 

1.  Where  the  evidence  showed  that  a  guardian's  settlement  with  his 
ward  was  made  in  the  presence  of  a  witness  and  with  the  books  and  pa- 
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GUARDIAN  AND  WARD, 
pers  of  the  guardian  before  them,  and  there  was  no  evidence  that  any 
information  was  withheld  from  the  ward,  and  the  ward  signed  a  release, 
the  costs  of  unsuccessful  proceedings  to  surcharge  the  guardian  were 
placed  on  the  ward.    Both's  Est.,  261. 

2.  It  is  the  settled  rule  in  this  state  that  the  orphans^  court  will  always 
scrutinize  a  settlement  made  by  a  guardian  with  his  ward  shortly  after 
the  latter  arrives  at  age  and  when  no  account  of  the  trust  is  filed.  In 
such  case,  the  burden  of  proof  is  on  the  guardian  to  show  that  the  settle- 
ment was  a  fair  one,  and  that  no  fraud  was  practiced  upon  his  ward.    lb. 

3.  Where  the  estate  is  large,  and  the  accounts  complicated,  especially 
if  the  settlement  is  made  in  the  absence  of  a  relation  or  business  friend 
of  the  ward,  a  stricter  rule  should  prevail  than  where  the  estate  is  trifling, 
consisting  of  only  a  few  hundred  dollars,  and  the  account  correspond- 
ingly brief.    lb. 

4.  In  the  latter  class  of  cases  a  guardian  may  well  avoid  filing  an  ac- 
count in  order  to  save  the  expense  to  liis  ward,  and  the  latter  should  not 
be  allowed  to  disturb  the  settlement  after  the  execution  of  a  release  and 
the  death  of  his  guardian,  unless  for  clear  mistake  or  fraud.    lb. 

5.  A  ward^s  stepfather  (a  person  as  to  whom  there  was  evidence  that 
he  was  of  intemperate  habits  and  limited  means)  gave  a  sum  of  money 
to  the  guardian  for  the  benefit  of  the  ward,  and  within  a  few  days  there- 
after made  a  demand  for  its  return,  which  was,  in  good  faith,  acceded 
to  by  the  guardian.  Held,  that  the  right  of  the  guardian  to  retain  the 
money  under  such  circumstances  was  too  uncertain  to  justify  a  surcharge 
after  a  lapse  of  nineteen  years  and  the  death  of  the  guardian.     lb. 

6.  The  evidence  would  justify  the  court  in  holding  the  gift  to  be  im- 
provident ;  and,  being  without  consideration  and  voluntary,  the  donor 
had  a  right  to  revoke  it.    lb. 

GRADE,  damages  for  change  of  grade  of  streets.    See  Streets,  6-8. 

HIGHWAYS.    See  Bridges  ;  Streets  ;  Road  Law. 

Obstruction  of.    See  Negligence,  19. 

Unguarded  opening  in  side  walk.    See  Negugence,  31,  32. 
HUSBAND  AND  WIFE.     See  Criminal   Conversation;    MiRRiitD 
Women. 

Fraud  by  husband  on  wife.    See  Replevin,  3. 

Goods  of  wife  insured  in  husband's  name.    See  Fire  Iksurakcb,  3, 4. 

INFANT,  injury  to.    See  Negugence,  22-30. 
INFIRM  WITNESS.    See  Evidence,  8. 
INJUNCTION.    See  Equity. 

To  restrain  contract  for  paving.    See  Streets,  1. 

To  remove  private  drain.    See  Boroughs,  1-3. 
INSURANCE.    See  Accident  Insurance  ;  Fire  Insurance. 
INSANITY.    Setting  aside  conveyance  on  account  of  mental  unsoundness. 

See  Deed,  6.  7. 
INTERPLEADER.    See  Sheriff's  Interpleader. 
INTERSTATE  COMMERCE.    See  Taxation,  11. 
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INVENTION,  ownership  of,  by  partnership.    See  Paktnership,  1-3- 
ISSUE  DEVISAVIT  VEL  NON.    See  Wills.  1. 

JOINT  TORT-FEASORS.    See  Negligencb,  17. 

JUDGMENT,  confessed  by  assignor  to  his  wife  for  debts  assumed  by  her. 

See  Assignment  for  benefit  of  Creditors,  3. 
Opening  of,  entered  for  want  of  an  affidavit  of  defence  on  a  sci.  fa.  to 

collect  taxes.    See  Tax  Liens,  8. 

1.  A  subsequent  judgment  creditor  has  no  standing,  on  the  distribu- 
tion of  the  proceeds  of  a  sheriff^s  sale  paid  into  court,  to  contest  the 
amount  of  attorney's  commissions  included  in  a  prior  judgment,  io  the 
absence  of  fraud  or  collusion.    ZiLg  t.  Searight^  506. 

2.  The  refusal  of  the  court  to  open  a  judgment  on  a  sci.  fa.  sur  mort- 
gage for  the  penal  sum,  giycn  by  a  married  woman  since  the  act  of  June 
3,  1887,  P.  L.  333,  to  secure  a  debt  of  her  husband  in  a  building  associa- 
tion, will  not  be  reversed  on  appeal,  where  application  to  open  the  judg- 
ment is  asked  upon  the  following  grounds : 

1.  Because  the  mortgage  was  void  under  the  act  of  1887. 

2.  Because  there  was  no  service  of  the  writ — return  showing  service. 

3.  Because  there  was  no  separate  acknowledgment — ^the  certificate 
being  contradicted  by  the  evidence  of  the  husband  and  wife  alone.  Cit- 
izens 8av.  A  L,  Ass'n  v.  Heiser,  514. 

3.  The  refusal  of  the  court  below  to  open  a  judgment  taken  for  the 
amount  admitted  to  be  due  in  defendant's  affidavit  of  defence,  in  open 
court,  after  notice  to  counsel  of  record,  will  not  be  reversed  by  the  su- 
preme court.     Colwell  V.  Weherly,  523. 

4.  In  the  absence  of  proof  showing  or  tending  to  show  actual  fraud, 
trivial  circumstances  in  the  confession  of  judgment,  execution  and  sale, 
cannot  be  submitted  to  the  jury.    Kitchen  v.  McCloskey,  376. 

5.  The  relationship  of  brothers  raises  no  presumption  of  fraud  in  the 
confession  of  a  judgment.  Fraud  alleged  in  such  case  must  be  clearly 
and  distinctly  proved  as  in  other  cases.    lb. 

JURISDICTION  of  common  pleas  to  award  partition.    See  Partition,  6. 

LAND  DAMAGES.    See  Streets  ;  Railroads. 

LANDLORD  AND  TENANT.    Right  of  tenant  to  land  damages  for  open- 
ing street.    See  Streets,  4,  5. 

Trespass  by  one  tenant  in  common  upon  the  lessee  of  the  other  tenant 
in  common.    See  Tenants  in  Common. 

1.  A  provision  in  a  written  lease  for  five  years,  for  an  extension  for  a 
further  period  of  five  years,  on  the  same  terms,  at  the  option  of  the  les- 
see, by  notice  in  writing,  at  least  three  months  before  the  expiration  of 
the  first  term,  is  not  within  the  statute  of  frauds,  as  the  term  embraced 
in  the  renewal  is  created  and  defined  by  the  lease  itself.  McClelland  v. 
Rush,  57. 

2.  The  lessor  may  waive  the  provision  for  a  written  notice  of  the  ex- 
tension of  a  lease  and  accept  an  oral  notice,  and  where  there  is  evidence 
of  such  waiver  it  is  en*or  to  take  the  case  from  the  jury  because  the  notice 
was  not  in  writing.    lb. 
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LANDLORD  AND  TENANT. 

3.  A  prospective  landlord,  at  the  request  and  for  the  accommodation 
of  a  prospective  tenant,  purchased  a  lot  and  erected  a  building  for  the 
tenant,  under  an  agreement  that  the  tenant  should  lease  the  premises  for 
a  term  of  years,  to  compensate  the  landlord  for  his  investment.  A  lease 
was  executed,  binding  upon  successors,  executors,  administrators  and 
assigns,  with  covenants  to  pay  rent,  and  to  terminate  the  lease  for  breach 
of  covenants  or  conditions,  without  release  of  damages  for  such  breach. 
The  tenant  made  an  assignment  for  benefit  of  creditors  prior  to  the  ter- 
mination of  the  lease  and  the  assignee  abandoned  the  premises. 

Held,  that  the  landlord  had  a  present  cause  of  action  against  the  tenant, 
for  damages  for  failure  to  compensate  the  landlord  for  his  investment 
under  the  agreement.    Reading  Iron  Works,  369. 

4.  A  lease  must  be  read  in  the  light  of  the  previous  agreement  out  of 
which  it  arose,  in  order  if  practicable  to  give  effect  to  the  actual  under- 
standing and  agreement  of  the  parties.  Cadwallader  v.  Express  Co., 
applied.    lb. 

5.  Queiy,  whether  a  lessee^s  assignment  for  creditors  and  abandon- 
ment of  the  premises  during  the  term  amount  to  a  breach  of  the  cove- 
nant to  pay  rent  so  that  the  lessor  may  have  a  present  cause  of  action 
for  damages  for  rent  not  yet  accrued.    lb. 

LEASE.  See  Landlord  and  Tenant. 

1.  Where  a  lease  of  land  for  oil  mining  purposes,  with  the  exclusive 
right  of  boring  for  oil  thereon,  restiicts  the  operations  to  certain  sites, 
and  the  lessor  or  his  subsequent  grantee  drills  wells  on  the  leasehold  out- 
side of  the  sites  designated,  the  lessee^s  measure  of  damages  is  the  dif- 
ference in  value  of  the  leasehold  before  and  after  tiie  injury  was  com- 
mitted :  Duffield  v.  Rosenzweig,  144  Pa.  520.  Duffield  v.  Rosenzweig, 
643. 

2.  The  damages  cannot  be  estimated  by  the  amount  of  oil  which  the 
new  wells  might  drain  from  the  old  wells,  the  proof  of  damages  upon 
this  basis  being  impracticable,  in  the  nature  of  the  case.    lb. 

LEASEHOLD.    Market  value  of,  on  condemnation  proceedings.     See 

Streets,  4,  5s 
LEGACY.    See  Wills. 
LEX  LOCI  CONTRACTUS.    See  Confuct  of  Laws,  1-^. 

Bond  of  married  women.    See  Married  Women. 
LEX  REI  SIT^.    Bond  of  married  women.    See  Married  Women. 
LIEN.    See  Mechanics'  Liens;  Tax  Liens. 

On  goods  for  advances.    See  Factors. 
LIFE  INSURANCE. 

1.  The  right  to  recover  on  the  part  of  the  legal  representatives  of  the 
assured  from  a  person  who  has  received  the  proceeds  of  a  speculative  or 
gambling  policy  of  life  insurance  ends  with  the  first  devolution.  Blake 
V.  Metzgar,  291. 

2.  After  an  executor  or  administrator  of  a  speculative  assignee  has  re- 
ceived money  under  such  circumstances  and  in  good  faith  distributed 
it,  there  can  be  no  recovery  against  the  distributee.    lb. 

LIMITATIONS.    See  Statute  of  Limitations. 
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LOCATION,  of  approaches  to  bridge.    See  Bbidges,  6,  7,  8. 
LO€rS.    Salvage  on.    See  Salvage  on  Loos. 
LOST  DEED.    See  Deed. 

MANUFACTURING  CORPORATION,  exemption  from  taxation.     See 

Taxation,  4-7. 
MARRIED  WOMEN.    Mortgage  given  by  married  women  to  secure  debt 
of  husband.    See  Judgment,  2. 
Separate  use  trusts.    See  Trusts  and  Trustees,  7-10. 
A  married  woman^s  bond,  signed  in  Pennsylvania,  prior  to  the  mar- 
ried person^s  property  act  of  1887,  and  delivered  in  Delaware,  accom- 
panying a  purchase-money  mortgage  of  real  estate  situate  in  Delaware, 
purchased  by  the  married  woman,  being  valid  in  that  state  as  a  personal 
obligation,  will  be  enforced  against  her  in  Pennsylvania.    Delivery  was 
essential  to  the  execution  of  the  contract  and  the  contract  is  governed  by 
the  place  of  performance.    Besides,  as  the  contract  relates  to  real  prop- 
erty, it  is  governed  by  the  lex  rei  sitae.    Bourn  v.  BirchaU,  164. 
MARSHALING  ASSETS.    In  distribution  of  assigned  estate.    See  As- 
signment FOR  Benefit  of  Creditors,  4. 
For  beneficiaries  disappointed  by  widow^s  election  against  will.    See 
Decedent^s  Estates,  5,  6. 
MASTER'S  FINDING  OF  FACTS.     See  Deed,  6;  Equity,  2;  Evi- 
dence, 5. 
MASTER  AND  SERVANT.    See  Negligence. 
MECHANICS'  LIENS. 

1.  A  sub-contractcft-  is  not  bound  by  the  provisions  of  the  contract  be- 
tween the  owner  and  the  principal  contractor  which  do  not  relate  to  his 
part  of  the  work ;  nor  is  he  affected  by  the  default  of  the  original  con- 
tractor or  other  sub-contractors.     Cook  v.  Murphy,  41. 

2.  A  sub-contractor,  unless  notice  thereof  to  him  be  shown,  is  not  bound 
by  the  provisions  of  a  supplemental  contract  between  the  original  con- 
tractor and  the  owner  entered  into  after  his  employment.  He  must  be 
presumed  to  know  the  terms  of  the  original  contract  between  the  own- 
er and  the  principal  contractor,  but  it  is  not  his  duty  to  inquire,  during 
the  progress  of  the  work,  whether  or  not  a  supplemental  agreement  has 
been  made.    lb, 

MINES  AND  MINING.    See  Lease,  1 ;  Negligence,  28. 
MISTAKE.    Omissions  from  written  conti-act.    See  Evidence,  6. 

In  insuring  wife's  goods  in  name  of  husband.     See  Fire  Insur- 
ance, 3,  4. 
MORTGAGE,  as  consideration  for  deed.    See  Deed,  9,  10. 

Given  by  married  women  to  secure  debt  of  husband.    See  Judg- 
ment, 2. 
MORTGAGE. 

The  court  has  no  jurisdiction  to  decree  satisfaction  of  a  mortgage, 
under  the  act  of  May  26,  1887,  P.  L.  270,  on  the  petition  of  a  portion  of 
the  creditors  of  an  assigned  estate.  They  are  not  the  owners  of  the 
mortgaged  premises  within  the  meaning  of  the  statutes.  Quofraniy  Co, 
V.  Powell,  16. 
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MUNICIPALITIES.    See  Borouohb  ;  Strbbts. 

Unguarded  opening  in  sidewalk.  See  Neougencb,  31,  32;  Evi- 
DENCB,  7,  8. 

Right  of  municipal  corporation  to  hold  charitable  trust.  See  Tbusts 
AND  Trustees,  4,  5. 

An  ordinance  was  passed  fixing  the  salary  of  the  office  of  city  as- 
sessor, under  the  act  of  May  24,  1887,  P.  L.  204,  subsequently  declared 
unconstitutional.  By  act  of  May  18, 1889,  P.  L.  196,  the  existing  coun- 
cils were  declared  to  be  and  to  have  been  legally  constituted  councils 
and  their  ordinances  were  validated  and  declared  to  be  in  full  force. 
On  May  23,  1889,  P.  L.  277,  a  general  act  for  the  government  of  cities 
under  a  new  classification  was  passed,  providing  for  the  election  of  city 
assessors  and  that  all  ordinances  of  any  of  said  cities  theretofore  legally 
passed  not  inconsistent  therewith  should  be  valid  and  remain  in  force 
until  altered  or  repealed.  Plaintiff  was  subsequentiy  elected  city  as- 
sessor, after  which  an  ordinance  was  passed  fixing  the  salary  at  a  lower 
rate. 

Heldf  that  the  acts  of  1889,  made  the  original  ordinances  valid  and  re- 
stored the  office ;  and  the  compensation  being  thus  fixed  could  not  be 
changed  during  the  term  of  office,  under  art.  5,  §  13  of  the  act  of  May  23, 
1889.    Devers  v.  York,  208. 

NEGLIGENCE.  Loss  of  goods  by  common  carrier.  See  Common  Car- 
rier, 1-^. 

Signing  paper  upon  mere  supposition  and  without  inquiry.  See  Ev- 
idence, 6.  • 

Opinion  of  witness  as  to  dangerous  character  of  unguarded  opening 
in  sidewalk.    See  Evidence,  8. 

1.  It  is  the  duty  of  a  traveler,  about  to  drive  across  a  street  railway, 
to  stop,  look  and  listen  at  the  edge  of  the  track,  and  his  neglect  to  do  so 
is  negligence  per  se.    Ehrisman  v.  E.  Harrisburg  OUy  Pass,  By,,  180. 

2.  In  the  case  of  steam  railroads,  a  question  sometimes  arises  as  to 
the  proper  place  to  stop,  look  and  listen.  Where  there  is  a  fair  doubt 
upon  this  question,  it  must  be  submitted  to  the  jmy.  No  such  case 
arises  in  the  case  of  city  railways.    2b, 

.  3.  In  this  case,  plaintiff  was  guilty  of  contributory  negligence  in  driv- 
ing some  sixty  feet  along  the  track  before  crossing,  after  having  look- 
ed,   lb, 

4.  While  street  railways  have  not  an  exclusive  right  to  their  tracks, 
their  i-ights  are  superior  to  those  of  the  traveling  public.  Their  cars 
have  the  right  of  way  and  it  is  the  duty  of  the  citizen,  whether  on  foot 
or  in  vehicles,  to  give  unobstructed  passage  to  the  cars.  On  the  other 
hand,  it  is  the  duty  of  the  companies  to  see  that  their  motor-men  shall 
be  on  the  alert,  not  only  at  street  crossings  but  everywhere  upon  the 
tracks  to  see  that  citizens  are  not  run  down  and  injured :  Per  Paxson, 
C.J.    lb, 

6.  It  is  the  duty  of  one  about  to  drive  a  vehicle  across  the  tracks  of  a 
street  passenger  railway,  to  stop,  look  and  listen  just  before  reaching 
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NEGLIGENCE, 
the  tracks,  and  the  failure  to  do  so  is  negligence  per  se.     Wheelahan 
V.  Phila.  Trae.  Co.,  187. 

6.  In  this  case  plaintiff  was  negligent  in  not  leaning  forward  in  his 
wagon  so  as  to  get  an  unobstructed  view,  the  hood  to  his  wagon  prevent- 
ing a  view  further  than  twenty-five  or  thirty  feet,     lb, 

7.  The  rule  that  a  traveler  approaching  a  railroad  crossing  must  stop, 
look  and  listen  is  imperative.  If  he  disregards  it,  the  presumption  of 
negligence  on  his  part  is  a  presumption  juris  et  de  jure.  Myers  v.  B.  & 
0.~i?.i?.,  886. 

8.  If  one  complies  with  the  rule  and  sees  or  hears  an  approaching 
train,  he  must  wait  for  it  to  pass.  If  he  cross  before  the  train,  unless 
compelled  by  an  imperious  necessity,  his  negligence  is  a  presumption 
of  law.    lb. 

9.  One  who  is  struck  by  a  moving  train  which  was  plainly  visible 
from  the  point  he  occupied  when  it  became  his  duty  to  stop,  look  and 
listen,  must  be  conclusively  presumed  to  have  disregarded  that  rule  of 
law  and  of  conmion  prudence,  and  to  have  gone  negligently  into  an  ob- 
vious danger,    lb, 

10.  Where  one  voluntarily  assumes  continuous  service,  becomes  ex- 
hausted and  falls  asleep  at  his  work  and  thereby  suffers  injury,  there 
can  be  no  recover  from  the  employer.  Nattress  v,  Phila,  &  Read,  B,  B., 
627. 

11.  In  an  action  by  an  employee  against  his  employer,  in  the  absence 
of  definite  proof  of  some  negligence  which  directly  or  naturally  results 
in  injury  to  the  employee,  the  accident  is  regarded  as  one  of  the  hazards 
of  the  employment  of  which  the  servant  takes  the  risk  and  for  which 
there  can  be  no  recovery.    Mensch  v.  Pa,  B.  B,,  598. 

12.  While  a  railroad  company  employer  is  bound  to  furnish  its  em- 
ployees with  ordinarily  safe  tools  and  machinery,  the  mere  fact  that  a 
car  which  was  the  cause  of  the  employee's  injury  was  in  an  unsafe  and 
dangerous  condition  is  not  prima  facie  evidence  of  negligence  on  the 
part  of  the  employer.  To  warrant  a  jury  in  finding  negligence  the  evi- 
dence should  show  that  the  employer  had  previous  knowledge  of  the 
condition  of  the  car  or  ought  to  have  had  such  knowledge,  and  failed  to 
repair  the  defect  within  a  reasonable  time.    lb, 

13.  To  warrant  an  inference  of  negligence  on  the  part  of  the  employer, 
there  must  be  proof  of  the  existence  of  the  defect  at  some  time  prior  to 
the  accident  or  of  a  failure  to  properly  inspect.  Where  the  evidence 
showed  that,  about  a  week  before  the  accident,  the  car  was  taken  out  of 
a  yard  where  there  was  a  thorough  system  of  inspection  and  none  of  the 
train  hands  afterwards  saw  the  defect  prior  to  the  accident,  the  jury 
cannot  be  permitted  to  find  that  defendant  ought  to  have  had  knowledge 
of  the  defect.    lb, 

14.  Any  defect  which  may  become  apparent  in  tools  or  machinery  it 
is  the  duty  of  the  servant  to  observe  and  report  to  his  employer,  and 
the  employer  is  not  liable  to  an  employee  for  the  negligence  of  a  fel- 
low servant  in  the  same  employment.    lb, 

15.  Railroad  companies  may  move  their  trains  in  the  open  country  at 
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sueh  rate  of  speed  as  the  character  of  their  machinery  and  road-bed  may 
make  practicable,  and  the  maximum  rate  of  speed  mider  such  circum- 
stances is  not  u  question  for  the  jury.  Nor  is  a  high  rate  of  speed  negli- 
gence per  se.  But  the  greater  the  speed  the  greater  the  degree  of  care 
required  in  giving  warning  when  approaching  a  road  crossing  at  grade. 
Childs  V.  Fa.  E.  R.,  73. 

16.  If  a  train  of  cars  is  moving  at  such  rate  of  speed  that  it  would 
cover  the  distance  between  a  point  from  which  its  bell  could  be  heard  at 
a  crossing,  and  the  place  of  crossing,  in  so  short  a  time  as  to  make  the 
signal  of  little  or  no  use  to  one  in  the  act  of  crossing  the  track,  then  fail- 
ure to  give  notice  by  the  whistle  from  a  longer  distance  would  be  negli- 
gence,   lb, 

17.  A  party  injured  by  the  concurrent  tort  of  two  may  sue  either,  and 
this  right  is  not  affected  by  any  considei'ation  of  pnmary  or  secondary 
duties  of  the  tort-feasoi's  as  between  themselves.  QaUs  v.  Pa.  R,  R* 
60. 

18.  Any  one  negligently  leaving  an  obstruction  or  creating  a  defect 
in  the  highway,  is  at  once  liable  to  a  party  injured.  The  liability  of  the 
municipality  after  the  defect  has  been  brought  to  its  notice,  does  not  can- 
cel the  liability  of  the  obstructor ;  and  the  injured  party  may,  if  he  so 
elects,  sue  at  once  the  wrongdoer  who  is  ultimately  liable.    lb. 

19.  Where  a  railroad  appropriates  a  pait  of-  a  public  road  and  builds 
a  bridge  over  its  road-bed  as  a  substitute  for  the  part  of  the  road  appropri- 
ated, the  railroad  and  the  township  do  not  stand  in  any  relation  to  which 
the  rule  of  respondeat  superior  applies.  They  are  independent  parties » 
each  charged  with  a  duty  to  the  public  involving  liability  to  an  indi- 
vidual specially  injured  by  a  neglect  of  such  duty.  Neither  can  escape 
liability  by  alleging  the  primary  liability  of  the  other.    lb, 

20.  If  the  railroad  is  charged  with  the  duty  of  maintaining  the  ap- 
proaches to  die  bridge  in  safe  condition  for  public  travel,  it  is  the  party 
ultimately  liable.  Its  duty  is  absolute  and  may  be  enforced  not  only  by 
the  township,  but  also  specially  for  his  own  relief  by  any  person  spe- 
cially injured  by  neglect  of  it.    lb. 

21.  If  the  railroad  is  not  charged  with  the  exclusive  care  and  mainte- 
nance of  such  approaches,  still,  if  it  undertake  the  duty,  it  is  liable  for 
negligence  in  its  performance.    lb. 

22.  Where  a  parent  permits  a  child  of  tender  years  to  engage  in  a 
dangerous  occupation,  such  parent  is  guilty  of  negligence  per  se. 
McCool  V.  Coal  Co.,  638. 

23.  The  parent  owes  to  the  child  the  duty  of  protection  and  this  in- 
cludes restraint  from  exposure  to  dangers  with  which  one  of  its  years 
and  discretion  is  unfitted  to  cope.    lb. 

24.  AVhere  this  duty  is  neglected  the  parent  is  said  to  be  in  pari  de- 
licto with  a  negligent  defendant,  and,  though  the  infant  may  recover 
against  a  wrongdoer  for  an  injury  caused  partfy  by  his  own  impru- 
dence, the  parent  cannot.    lb. 

25.  The  parent  assumes  all  the  risks  naturally  and  reasonably  incident 
to  the  employment  in  which  the  child  is  permitted  to  engage,  which  in- 
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dudes  the  indSscretioD  and  rashness  of  youth  that  may  lead  him  to  need- 
lessly expose  his  person  to  danger.  *  lb. 

26.  A  parent  has  a  right  to  assume  not  only  that  his  child  will  be  pro- 
vided with  suitable  implements  and  means  to  carry  on  the  business  which 
he  is  set  to  do,  but  also  that  the  place  in  which  his  service  is  to  be  per- 
formed will  be  reasonably  suitable  and  fi*ee  from  dangers  not  oi-dinarily 
attendant  upon  the  business.    lb, 

27.  The  absence  of  a  bell  or  speaking  tube  in  a  coal  breaker  by  means 
of  which  a  slate-picker  boss  may  signal  the  engineer  when  it  becomes 
necessary  to  stop  the  engine,  and  the  use  of  a  door  opening  into  a  con- 
stantly operated  elevator  shaft,  to  call  to  the  engineer,  will  not  render 
the  coal  company  liable  to  a  parent  for  the  death  of  an  infant  of  tender 
years  by  being  struck  by  the  machinery  in  the  shaft,  where  there  was 
another  pei*fectly  safe  way  to  reach  the  engine  room  and  no  order  was 
given  as  to  the  way  to  go.    76. 

28.  While  the  employer  might  owe  the  child  the  duty  of  exercising 
such  watchfulness  and  overaight,  or  at  least  giving  such  instruction  and 
admonition,  as  would,  with  proper  obedience  on  his  part,  insure  him 
against  harm ;  and  while  the  neglect  of  such  duty  might  render  the  em- 
ployer liable  to  the  child,  it  will  not  to  the  negligent  parent.     lb, 

29.  It  seems  that  a  slate-picker  boss  is  not  a  vice-principal,  who,  by 
giving  orders  to  the  coal  pickers  to  notify  the  engineer  to  stop  the  en- 
gines, could  fix  liability  upon  the  defendant ;  being  engaged  in  the  same 
common  work  and  performing  duties  and  services  for  the  same  general 
purpose,  he  is  a  fellow  servant  with  the  slate  picker,  though  the  latter 
is  subject  to  his  direction,    lb, 

80.  No  usage  or  custom  will  justify  an  encroachment  on  a  public  high- 
way, or  the  presence  therein  of  an  obstruction  which  renders  it  unsafe 
for  the  uses  to  which  it  is  dedicated.     McNemey  v.  Beading  City,  611. 

31.  An  unguarded  opening,  four  feet  and  nine  inches  in  width  in  a 
pavement,  and  extending  from  the  building  line  into  the  street  ^ye  feet 
and  six  inches,  is,  if  located  in  a  much  frequented  sti'eet,  a  public  nui- 
sance, and  neither  lapse  of  time  nor  the  existence  of  like  nuisance  else- 
where, with  the  consent  of  the  municipality,  will  legalize  it :  King  v. 
Thompson,  87  Pa.  36«5,  distinguished.    lb, 

32.  While  one  is  responsible  for  such  consequences  of  his  fault  as  are 
natural  and  probable  and  might  therefore  be  foreseen  by  ordinary  fore- 
cast, if  his  fault  happen  to  concur  with  something  exti'aordinary,  and 
therefore  not  likely  to  be  foreseen,  he  will  not  be  answerable  for  the 
extraordinary  result.  This  rule  applies  in  actions  against  municipal 
and  quasi  municipal  corporations  as  well  as  to  natural  persons  and  pri- 
vate corporations.     Schaeffer  v.  Jackson  Twp.,  146. 

33.  Although  a  township  be  guilty  of  negligence  in  not  remedying  a 
defect  in  the  highway,  yet  where  an  injury  results  from  an  extraordinary 
outside  cause  concurring  with  the  defect  in  the  highway,  the  township 
is  not  liable.    lb, 

34.  But  the  concurrence  of  an  ordinaiy  outside  cause,  which  should 
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have  been  foreseen  by  the  public  authorities,  will  not  relieve  the  town- 
ship from  responsibility  for  its  negligence.    lb, 

85.  It  seems  also  that,  if  the  injury  would  have  occun'ed  by  the  defect 
in  the  highway  without  regard  to  the  extraordinary  outside  cause,,  the 
township  would  be  liable,    lb. 

36.  To  render  a  township  liable  for  an  injury  by  a  defect  in  the  high- 
way, it  must  have  been  the  sole  efficient  cause  of  the  ii^juiy :  Charders 
Twp.  V.  Phillips,  122  Pa.  601.    lb. 

37.  In  this  case,  a  horse  hitched  to  a  vehicle  took  fright  at  a  donkey 
drawing  a  cart  loaded  with  tin  cans,  and  ran  away,  wrecking  one  of  the 
wheels,  which  dragged  upon  the  ground  until  it  came  to  a  hole  negli- 
gently left  in  the  highway  by  the  township,  when  the  occupants  were 
thrown  out  and  injured :  Held^  that  the  proximate  cause  of  the  iiyury 
was  the  fright  of  the  horse,  and  as  this  was  not  caused  by  any  neglect 
of  duty  on  the  part  of  the  authorities,  the  township  was  not  liable.    lb. 

NEXT  OF  KIN.    See  Decedents'  Estates,  14. 

NORMAL  SCHOOL.    Discharge  of  principal.    See  Equity,  3-5. 

NOTE.    See  Promissory  Note. 

NOTICE  of  denial  of  partnership.    See  Practice  (C.  P.),  2,  3. 

Of  denial  of  execution  of  promissory  note.    See  Practice  (C.  P.),  2. 
NUISANCE.    Private  drain  not  nuisance  per  se.    See  Boroughs,  3. 

Unguarded  opening  in  sidewalk.    See  Neguoence,  32. 

OFFICERS.    See  State  Reporter. 

OFFICE,  emoluments  of.    See  Municipalities  ;  Sheriff. 

OIL  LEASE.    See  Lease. 

OPINION,  of  witness  as  to  dangerous  character  of  unguarded  opening  in 
sidewalk.    See  Evidence,  8. 

ORDINANCE,  admission  of,  in  evidence  in  accident  case.  See  Evi- 
dence, 7. 

PAREl^T  AND  CHILD.  Assumption  of  risk  of  child^s  employment. 
See  Neguoence,  22-30. 

PARTITION.  Debtor^s  exemption  out  of  proceeds  of  sale.  See  Exemp- 
tion, (Debtor's.) 

1.  Where,  in  partition  proceedings,  a  purpart  is  awaixled  to  a  pur- 
chaser of  an  heir's  interest  at  a  sheriff's  sale,  and  the  sheriffs  sale  is 
subsequently  set  aside,  the  court  will  set  aside  the  decree  awarding  the 
purpart.    Evanses  Est.,  528. 

2.  A  bond,  under  the  act  of  March  17,  1845,  to  secure  mesne  profits 
on  appeal  from  partition  proceedings,  is  for  the  use  of  the  parties  entitl- 
ed to  the  mesne  profits,  without  regard  to  the  obligee  named  in  the 
bond.    Ly^ich  v.  Lynch,  336. 

8.  Suit  is  properly  brought  in  the  name  of  the  obligee  as  legal  plain- 
tiff, in  this  case  the  widow,  for  the  use  of  all  the  parties  in  interest, 
and  judgment  should  be  entered  in  the  aggregate,  to  be  distributed 
among  the  parties  entitled.     lb. 

4.  A  devisee,  being  also  executor,  having  wasted  the  personal  estate 
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of  his  testator  to  an  amount  exceeding  the  value  of  his  interest  under 
the  will»  and  become  insolvent,  may»  in  an  action  of  partition,  be  treat- 
ed as  having  thereby  received  his  whole  share  of  the  estate.    Armstrong 
V.  Walker,  685. 

5.  The  court  of  conunon  pleas  has  jurisdiction  to  award  partition  in 
such  case,  where  a  final  account  has  been  settled  in  the  orphans*  court, 
and  the  executor  is  insolvent  or  refuses  compliance  with  the  decree  of 
the  orphans'  court.    lb, 

FARTK£RSHIP,  auditor's  finding  of  fact  as  to  existence  of.    See  Au- 

t>ITOR,  1. 

Agreement  as  to  profits.    See  Contract,  2. 
Sharing  in  profits.    See  Confuct  of  Laws,  1-5. 
Notice  of  denial  of.    See  Practice  (C.  P.),  2. 
Agreement  of  remaining  partners  to  pay  debts.    See  Promissory 
Notes,  6. 

1.  In  the  absence  of  an  agi'eement  or  intent  of  the  partners  to  the  con- 
trary, an  invention  which,  in  its  nature,  origin  and  progress,  was  di- 
rectly within  the  line  of  the  partnership  enterprise  and  which  was  the 
product  of  the  joint  labor  of  the  members  of  the  firm,  is  partnership 
property.    Blood  v.  Ludlow  Carbon  Co,,  Ld.,  1. 

2.  A  partnership  agreement,  providing  that  the  tools,  machinery, 
fixtures,  stock  and  supplies  now  on  hand  and  belonging  to  said  firm 
shall  be  taken  and  deemed  the  capital  of  the  firm,  each  owning  the  un- 
divided one  half  thereof,  will  not  prevent  such  invention  from  becom- 
ing partnership  property,  where  the  partners  further  agree  not  to 
**  exercise  or  follow  the  said  trade  or  any  other  to  their  private  benefit 
or  advantage,  but  do  their  endeavors  as  best  they  can  to  the  utmost  of 
their  skill  and  ability  for  their  mutual  advantage,  with  the  stock  as 
aforesaid  and  the  increase  thereof;"  with  a  further  provision,  that 
••  should  either  of  said  parties  die  during  the  continuance  of  this  agree- 
ment, his  interest  in  said  partnership  shall  pass  to  and  become  the  prop- 
erty of  the  surviving  partner,  unless  one  of  said  parties  shall  marry,  in 
which  case  this  clause  in  the  contract  shall  become  void."    lb. 

3.  Where  a  bill  in  equity  averred  that,  in  such  a  case,  after  the  death 
of  one  of  the  partners,  the  administrator  of  the  deceased  partner,  who 
was  also  his  father,  assigned  his  interest,  as  administrator  and  heir,  to  a 
third  party  who  had  notice  of  the  claim  of  the  surviving  partner,  and 
praying  for  a  cancellation  of  the  assignment,  in  such  case  an  amend- 
ment praying  an  account  will  be  allowed,  after  hearing  before  a  mas- 
ter.   75. 

PASSENGER  RAILWAYS.    See  Street  Railways. 

PAVING.    See  Streets,  1,  2,  3. 

PERPETUITIES.    Charitable  trusts  for  accumulation.    See  Trusts  and 

Trustees,  6. 
PHILADELPHIA,  tax  liens  in.    See  Tax  Liens,  4-8. 
PI^EADING.    Sufficiency  of  petition  for  alimony.    See  Divorce. 

Sufficiency  of  averment  of  partnerships.    See  Practice  (Common 

Pleas),  4. 
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PLEADING. 

Where,  in  an  action  brought  by  the  heirs  of  on  intestate,  the  adminis- 
tratrix avers  in  her  affidavit  of  defence,  that  the  plaintiffs  named  are  not 
all  the  heii*s,  such  averment  is  in  effect  a  plea  in  abatement  and  is  de- 
fe^ve  in  not  giving  the  plaintiffs  a  better  writ.    Bakes  v.  Beeae,  44. 
POWER  OF  SALE.    See  Thusts  and  Tbustebs,  8. 
PRACTICE  (Common  Pleas)  .    See  Pleading. 

As  to  opening  judgment.    See  Judgment,  2,  3. 

In  imposing  terms  or  granting  new  trial.    See  Wat,  4. 

Id  examination  of  witnesses.    See  Eyidencb,  2-4. 

Form  of  action  and  judgment  on  bond  on  appeal  in  partition  proceed- 
ings.    See  Paktition,  3. 

In  collection  of  alimony,    See  Diyobce. 

1.  Irregularity  of  process  in  bringing  in  a  new  party,  by  service  of 
certified  copy  of  amendment  of  record,  is  cured  by  appearance  and  plea. 
Kennedy  v.  Erdman,  427. 

2.  An  affidavit  of  defence  denying  partnership  or  the  execution  of  a 
note  in  suit  is  sufficient  compliance  with  rules  of  court,  requiring  notice 
of  such  matters  to  enable  defendant  to  offer  evidence  that  he  was  not  a 
partner  and  did  not  sign  the  note.    Better  v.  Fruht  624. 

3.  Where  the  rule  of  court  as  to  notice  of  denial  of  partnership  was 
f  i-amed  in  analogy  to  the  requirements  of  a  plea  in  abatement,  and  call- 
ed on  the  defendants  to  state  who  were  the  partners,  a  fidlure  to  comply 
with  the  rule  in  this  particular  would  prevent  defendant  from  defeating 
the  action  by  proving  non-joinder  or  mis-joinder  of  other  parties  as 
partners,  but  would  not  relieve  plaintiff  of  the  burden  of  proving  part- 
nership,   lb. 

4.  Where  a  rule  of  court  requires  an  affidavit  by  plaintiff  of  the  truth 
of  the  matters  alleged  as  the  basis  of  the  claim,  it  seems  that,  in  a  suit 
on  a  partnership  promissory  note  to  charge  a  silent  partner,  the  mere 
statement  of  the  name  of  the  silent  partner  as  one  of  the  defendants  is 
not  sufficient  to  sustain  a  judgment  for  want  of  an  affidavit  of  defence. 
lb. 

PRACTICE  (Supreme  Court). 

1.  An  assignment  of  error  to  the  admission  of  evidence  which  does 
not  quote  the  evidence  admitted,  is  not  in  compliance  with  the  rules  of 
the  Supreme  Court  or  in  proper  form  to  be  considered.  Com,  Title  Co. 
V.  Oray,  256. 

2.  And  this  rule  applies  to  a  ease  where  the  offer  of  evidence  recites 
the  evidence  proposed  to  be  given.    Kennedy  v.  Erdman,  427. 

3.  An  assignment  of  error  which  specifies  that  the  court  erred  in  dis- 
allowing defendant's  question,  quoting  the  question  but  not  the  bill  of 
exoeption,  is  not  in  compliance  with  the  rule  of  court.  Kent  Iron  dh 
Hardware  Co,  v.  Norbeck,  569. 

4.  Under  the  act  of  March  24, 1877,  §  2,  P.  L.  38,  error  may  be  as- 
signed in  respect  to  any  part  of  the  charge  of  the  court  which  has  been 
filed,  with  or  without  request,  and  whether  excepted  to  in  the  court  be- 
low or  not.    Janney  v.  Howard,  339. 

5.  The  office  of  the  bill  of  exceptions  is  to  bring  upon  the  record  that 
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which  would  otherwise  not  appear.    The  act  of  1877  makes  the  charge 
and  answers  to  points  part  of  the  record,  and  an  exception  is  therefore 
iinneoessary.    lb, 

6.  In  this  case,  the  assignment  of  error  was  allowed  to  be  filed  on  the 
argument  of  the  case  in  the  Supreme  Court.    lb. 

7.  Where  the  record  shows  that  a  deposition  was  read,  that  objection 
was  made  to  opinions  therein  expressed  as  to  testamentary  capacity 
which  was  overruled  by  the  court,  and  that  an  exception  was  taken  to 
the  ruling  of  the  court,  the  reoord  is  sufficient  to  warrant  its  considera- 
tion by  the  Supreme  Court,  although  the  exception,  from  its  position 
on  the  record,  might  have  referred  to  the  admission  of  another  question. 
lb, 

8.  It  seems  that  the  Supreme  Court  will  not  consider  the  form  in 
which  a  question  of  law  was  reserved  in  the  court  below  unless  proper 
exception  was  taken  to  the  reservation  at  the  time  the  reservation  was 
made.    Blake  v.  Metzgar,  291. 

9.  A  request  for  binding  instructions  is  necessary  to  support  an  as- 
signment of  eiTor  alleging  refusal  to  submit  to  the  jur}'.  Kitchen  v. 
McCloskey,  376. 

10.  Where  in  an  action  of  assumpsit  defendant  pleads  non  assumpsit, 
and  the  verdict  is  for  defendant  for  a  sum  named,  there  is  nothing  for 
the  pecuniary  verdict  to  stand  upon  and  that  part  of  the  verdict  will  be 
rejected  as  surplusage.  Where  this  is  not  done  in  the  court  below  it 
will  be  done  in  the  Supreme  Cojirt.    Neely  v.  Sensenig,  620. 

11.  Refusal  to  allow  a  question  which,  in  view  of  the  subsequent  testi- 
mony of  the  witness,  did  not  injury  the  party  complaining  is  no  cause 
for  reversal.     Corn.  Title  Co,  v.  Gray,  255. 

PRESUMPTION  of  negligence.    See  Common  Carrier,  2,  3. 
As  to  delivery  of  deed.    See  Deed,  3. 

As  to  negligence  in  crossing  railroad  tracks.    See  Negligence,  7. 
Relationship  of  brothers  raises  no  presumption  of  fraud  in  the  con- 
fession of  a  judgment.    Kitchen  v.  McCloskey,  376. 

PRINCIPAL  AND   AGENT.     Husband  insuring   wife's  goods  as  her 
agent.    See  Fire  Insurance,  3, 4. 

1.  An  agent  who  makes  a  contract  in  excess  of  his  authority  and  by 
which  his  principal  refuses  to  be  bound,  is  personally  liable  for  any 
damages  resulting  to  the  other  party  to  the  conti*act.  But  where  the 
principal,  instead  of  repudiating  the  agi-eement,  ratifies  the  agreement 
in  a  manner  and  upon  terms  agreed  to  by  the  other  party,  such  ratifica- 
tion is  equivalent  to  antecedent  authority  in  the  agent  and  takes  all  ques- 
tion of  his  individual  liabilty  out  of  the  case.    Hopkins  v.  Everly,  117. 

2.  When  an  agent  in  his  own  name,  but  for  a  disclosed  principal, 
makes  a  contract  to  sell  real  estate,  with  an  agreement  to  give  posses- 
sion within  a  certain  time,  and  this  part  of  the  agreement  is  in  excess  of 
his  authority,  a  settlement  by  the  purchasers  with  the  principal  in  which 
the  purchasers  accept  an  allowance  on  account  of  failure  to  give  posses- 
sion within  the  time  limited  and  take  a  deed  for  the  propert}',  will  re- 
lease the  agent  as  well  as  the  principal.     lb. 
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PRINCIPAL  AND  SURETY. 

1.  The  promise  to  pay  the  debt  of  another,  although  in  writing,  is  of 
no  force  unless  founded  upon  a  consideration,  either  actual  or  by  the 
existence  of  a  seal.  Where  the  promise  is  to  pay  an  overdue  debt,  mere 
forbearance,  without  an  agreement  to  that  effect,  is  no  consideration. 
Hes8'8  Est,  346. 

2.  To  discharge  a  surety  of  an  officer  or  employee  by  a  change  in  the 
duties  of  the  latter,  without  notice  to  the  surety,  the  change  must  be  such 
as  to  interfere  with  or  modify  the  duties,  for  the  faithful  performance 
of  which  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforce  the 
contract  of  suret^'ship  upon  a  state  of  facts  not  within  the  contemplation 
of  the  parties  when  it  was  made.     Shackamaxon  Bank  v.  Yard,  351. 

3.  In  this  case,  a  bank  cashier,  after  giving  bond  as  cashier,  was  em- 
ployed as  individual  ledger  clerk,  without  notice  to  his  surety.  The  fact 
that  the  keeping  of  the  individual  ledger  by  a  separate  person  from  the 
cashier  might  be  a  check  to  prevent  the  latter  from  wrongdoing,  or  that 
it  might  tempomrily  conceal  the  crime,  is  not  sufficient  to  relieve  the 
surety — the  custody  of  the  money  not  being  changed  or  the  responsibil- 
ities as  an  officer  or  his  opportunities  for  embezzlement  not  being  in- 
creased,   lb. 

4.  A  contract  of  suretyship,  binding  upon  heirs,  executors  and  ad- 
ministrators, during  the  time  of  the  present  or  future  employment  of 
the  principal,  will  not  be  revoked  by  the  death  of  the  surety.  The  estate 
will  be  bound  to  the  end  of  the  term  of  service,    lb, 

PROMISSORY  NOTES.     Duty  of  bank  to  appropriate  deposit  to  pay 
note.    See  Banks  and  Bankino,  1-3. 
Notice  of  denial  of  execution  of.    See  Practice  (C.JP.),  2. 

1.  A  promissory  note  which  shows  on  its  face  a  material  alteration, 
is  not  admissible  in  evidence  without  an  explanation  of  the  alteration 
showing  that  it  was  lawfully  made.    Hartley  v.  Corboy,  23. 

2.  Plaintiff  claimed  to  recover  against  an  indoraer  on  a  renewal  note 
for  four  months.  The  evidence  showed  that  the  note  was  changed,  by 
reason  of  plaintiff^s  i*efusal  to  accept  it  as  at  first  written,  and  without 
the  knowledge  of  the  defendant,  from  four  months  to  ninety  days,  the 
latter  time  being  written  over  the  former  and  both  being  plainly  visible. 
Held,  that  plMutiff  could  not  recover,    lb, 

3.  Where  an  accommodation  note  fell  due  and  the  maker,  with  the 
knowledge  of  the  accommodation  indorser,  procured  from  a  stranger, 
without  consideration,  a  note  to  the  firm  of  which  both  the  original 
maker  and  indorser  are  members,  which  new  note,  being  indorsed  by 
the  firm  and  again  by  the  original  indorser,  is  discounted  and  the  pro- 
ceeds applied  to  the  payment  of  the  onginal  note,  such  new  note  is  not 
prima  facie  accommodation  paper  as  between  the  maker  and  indorser, 
although  it  is  as  to  the  maker  of  the  old  note.    Mosser  v.  CrisweU^  409. 

4.  The  new  note  was  an  independent  security  for  the  original  accom- 
modation note  and  no  dealings  between  the  accommodation  indorser 
and  the  original  maker,  short  of  payment  or  release,  would  affect  the 
claim  against  the  maker  of  the  new  note.    A  mortgage  given  to  the 
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PROMISSORY  NOTES, 
indorser  as  security  for  the  new  note,  is  inadmissible  as  a  defence  to 
the  note,    lb, 

5.  Evidence  of  the  indorser^s  failure  to  demand  payment  of  the  make- 
er  before  suit  brought  is  not  competent  in  a  suit  by  him  against  the 
maker  to  show  that  the  note  was  given  for  the  acconmiodation  of  the 
indorser.    lb. 

6.  The  agreement  of  two  remaining  partners  to  pay  firm  debts  is  not 
an  assumption  by  one  of  the  remaining  partners  of  a  note  on  which  he 
became  indorser  for  the  accommodation  of  the  retiring  partner.    lb. 

PROXIMATE  CAUSE.    See  Negligence,  33-38. 
PUBLIC  SCHOOLS.    See  Common  Schools. 

RAILROADS.    See  Common  Carrier  ;  Negugence. 
Liability  for  care  of  bridges.    See  Negugence,  19. 

1.  Where  a  railroad  was  located  and  damages  assessed  to  a  prior 
property  owner  before  the  passage  of  the  local  act  of  March  28,  1868, 
P.  L.  514,  which  requires  railroad  companies  in  certain  counties  to  con- 
struct and  keep  in  repair  fences  along  their  tracks,  in  such  case  the  rail- 
road company  is  not  subject  to  the  burden  of  fencing,  as  the  presump- 
tion is  the  assessment  of  damages  included  that  burden.  Welles  v. 
North  Cent.  By.  Co.,  620. 

2.  If  the  local  act  of  March  28,  1868,  P.  L.  614,  was  intended  to  re- 
quire a  railroad  company  to  bear  the  burden  of  fencing  on  land  where 
damages  have  been  assessed,  it  is  open  to  the  constitutional  objection 
of  requiring  one  to  pay  the  private  debt  of  another.    lb. 

3.  The  general  railroad  act  of  Feb.  19, 1849,  P.  L.  83,  giving  a  general 
authority  to  lay  out  and  consti*uct  a  railroad  between  designated  termini, 
confers  the  right  to  cross  the  tracks  of  another  company,  by  necessary 
implication,  when  absolutely  necessary  to  cany  out  the  grant  of  the 
franchise.    Perry  Co.  R.  R.  v.  R.  R.,  193. 

4.  The  act  of  June  19,  1871,  P.  L.  1360,  providing  that  the  court  shall 
**  ascertain  and  define  the  mode  of  crossing  which  will  inflict  the  least 
practical  injury  upon  the  rights  of  the  road  which  is  intended  to  be 
crossed,  and  if  in  the  judgment  of  the  couit  it  is  reasonably  practicable 
to  avoid  a  grade  crossing,  they  shall  by  their  process  prevent  a  crossing 
at  grade,^^  construed  in  accordance  with  our  present  surroundings,  should 
be  held  to  prevent  all  grade  crossings  except  in  case  of  imperious  neces- 
sity. And  the  necessity  must  not  be  of  its  own  creation,  as  by  locating 
the  line  in  one  place  when  another  route  is  practicable,    lb. 

6.  The  fact  that  the  capital  of  a  railroad  is  limited  is  not  sufficient  rea- 
son to  justify  a  grade  crossing ;  nor  that  the  road  is  a  local  road  through 
a  sparsely  settled  country,  with  a  limited  amount  of  business  and  but 
few  trains.    lb. 

6.  The  act  of  April  4,  1868,  giving  railroad  companies  the  right  to 
cross  at  grade  the  tracks  of  any  other  railroad,  is  modified  by  the  act  of 
1871,  the  purpose  of  the  latter  act  being  the  protection  of  the  rights  of 
the  public  and  prior  coi*porations.     lb. 

7.  Article  xvn,  §  1,  of  the  constitution,  providing  that  eveiy  railroad 
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RAILROADS, 
company  shall  have  the  right,  with  its  road,  to  intersect,  connect  with  or 
ci-oss  any  other  railroad,  does  not  refer  to  or  authorize  ii^rade  crossings ; 
and  a  decree  preventing  a  grade  crossing  does  not  conflict  with  this  pro- 
vision of  the  constitution.    Ib» 

REAL  ESTATE  BROKER.    See  Contracts.  3,  4. 

RELEASE  by  ward.    See  Guardian  and  Ward,  1. 

Of  ciaims  arising  out  of  explosion  caused  by  defendant.    See  Fnts 
Insurance,  6,  6. 
Of  principal  and  agent  from  contract.    See  Principal  and  Agent. 

REPLEVIN. 

1.  Where,  in  an  action  of  replevin,  the  testimony  was  conflicting  as 
to  when  title  to  property  manufactured  on  order  was  to  pass,  the  court 
properly  left  the  question  to  the  jury.  Kent  Iron  A  Hardware  Co,  v. 
Norbeck,  659. 

2.  A  party  who  is  in  actual  possession  of  goods  at  the  impetradon 
and  execution  of  a  writ  of  replevin,  should  be  named  as  codefendant. 
Where  this  has  not  been  done,  and  such  person  filed  a  petition,  sup- 
ported by  depositions,  averring  a  joint  interest  in  the  goods  replevied, 
and  that  the  defendant  named  in  the  writ  was  her  husband,  who  had  de« 
serted  her,  and  that  he,  acting  in  collusion  with  plaintiff,  would  not  de- 
fend the  suit,  and  praying  to  be  allowed  to  intervene  and  defend  pro 
inter  esse  sua,  such  petitioner  should  be  allowed  to  intervene.  LawcUl  v. 
Lawall,  626. 

3.  In  such  case,  the  intervening  defendant  can  show  that  her  husband 
deserted  her  willfully  without  just  cause,  that  plaintiff  was  aware  of  the 
husband's  intention  when  the  latter  executed  and  delivered  a  bill  of  sale 
to  plaintiff  of  the  household  goods,  that  plaintiff  aided  and  abetted  the 
desertion,  that  the  husband  left  no  property  or  means  of  support  of  his 
wife  and  that  she  had  no  means  herself  and  no  separate  estate,  for  the 
purpose  of  showing  that  the  bill  of  sale  to  plaintiff  was  made  by  the 
husband  with  the  intent  of  defrauding  the  wife  of  the  support  she  might 
have  had  from  his  property  if  he  had  not  disposed  of  it.    lb. 

4.  There  was  no  error  for  the  court  to  charge  in  such  case  that  if  the 
property  belonged  to  the  husband  he  has  a  right  to  sell  it  or  to  give  it 
away,  if  the  transaction  is  an  honest  one.    lb. 

REPORTER.    See  State  Reporter. 

RES  ADJUDICATA.    See  Assignment  for  Benefit  of  Creditors,  8. 

RESPONDEAT  SUPERIOR.    See  Negugence,  19. 

RISK  OF  EMPLOYMENT.    See  Negugence,  10-14,  22-30. 

REVOCATION  OF  SURETYSHIP.    See  Principal  and  Surety,  4. 

ROAD  LAW.    See  Bridges  ;  Streets. 

While  failure  of  viewers  to  apply  to  the  owners  of  the  land  through 
which  the  road  passes  for  release  of  damages  is  sufficient  reason  for  set- 
ting aside  a  previous  order  confirming  the  viewers'  report,  yet  if  the 
original  petition  is  in  proper  form,  it  should  be  allowed  to  stand  as  the 
basis  for  another  view.     North  Union  Township  Boad,  612. 

RULES  OF  COURT.    See  Practice,  C.  P. ;  Practice.  Supreme  Court. 
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SALARY,  change  of.    See  Municipalities. 

SAL£.    See  Replevin. 

Of  assigned  estate  by  order  of  court.  See  Assignment  for  Benefit 
OF  Creditors,  7. 

Of  assigned  estate  below  appraisement.    See  Assignment  for  Bene- 
fit OF  Creditors,  2. 
Of  real  estate.    See  Contract,  3,  4. 
When  title  passes.    See  Sheriff's  Interpleader. 

SALVAGE  ON  LOGS. 

The  salvage  for  logs  stranded  on  islands  in  the  Susquehanna  river, 
below  the  Susquehanna  booms,  is  reasonable  compensation  under  the 
act  of  1812,  P.  L.  335,  1863,  P.  L.  648,  1886,  P.  L.  629,  and  not  fifty 
cents  per  log,  under  the  act  of  1866,  P.  L.  1867,  ap.  1366,  the  latter  act 
applying  to  floating  but  not  stranded  logs.  Lumbermen's  Exchange  v. 
Fisher,  476. 

SATISFACTION  OF  MORTGAGE.    See  Mortgage. 

SCHOOLS.    See  Common  Schools. 

SCHOOL,  as  exempt  from  taxation.    See  Taxation,  1-3. 

SCIRE  FACIAS  to  recover  tax  lien.    See  Tax  Lien,  8. 

SEAL,  adoption  of,  on  bond.    See  Bond,  1,  2. 

SEQUESTRATION  for  benefit  of  legatees  disappointed  by  widow's 
election  against  will.    See  Decedent's  Estates,  6,  6. 

SEPARATE  USE  TRUST.    See  Tbusts  and  Trustees,  7-10. 

SERVICE  of  scire  facias  sm*  mortgage.    See  Judgment,  2. 

SERVICES,  as  consideration  for  contract  to  make  iHll.    See  Decedent's 
Estates,  1,  2. 
As  consideration  for  deed.    See  Deed,  8. 

SET-OFF.  Services  to  decedent  cannot  be  set  off  by  administrator 
against  claim  of  heirs  for  rents  collected  by  the  administrator.  Bakes 
V.  Eeese,  44. 

SEWERS.    See  Boroughs,  1. 

SHERIFF. 

1.  Emoluments  of  office  ai*e  not  in  the  nature  of  a  contract  and  so 
protected  by  the  bill  of  rights  and  the  federal  constitution ;  and  they 
may  be  reduced  by  the  legislature  at  will  unless  specially  protected. 
McCormick  v.  FayeUe  Co,,  190. 

2.  The  act  of  Feb.  14,  1867,  P.  L.  199,  providing  that  sheriflfs  in  cer- 
tain counties  '*  shall  be  entitled  to  the  sum  not  exceeding  fifty  cents  per 
day  for  boarding  each  and  every  prisoner  confined  in  the  jail  of  said 
county,"  lain  pari  materia  with  the  act  of  April  11,  1856,  P.  L.  314, 

*  providing  that  sheriffs  shall  receive  such  allowance  for  boarding  pris- 
oners as  may  be  fixed  by  court,  not  exceeding  twenty-five  cents  per 
day  for  each  prisoner,  and  is  to  be  construed  with  it  as  granting  to  the 
sheriffs  such  sums  not  exceeding  fifty  cents  as  may  be  allowed  by  the 
court.    lb. 

3.  Article  in,  §  13,  of  the  constitution,  prohibiting  any  law  from  in- 
creasing or  diminishing  the  salary  or  emoluments  of  any  public  officer 
after  his  election  or  appointment,  does  not  take  away  the  power  of  the 
court  to  change  the  emoluments  of  the  sheriff  under  the  act  of  Feb  14, 
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SHERIFF. 

1867.    That  section  is  a  limitation  upon  the  power  of  the  legislature 

alone.    Baldwin  y.  Phila.,  99  Fa.  164,  applied,    lb. 
SHERIFFS  INTERPLEADER. 

1.  On  the  trial  of  a  sherifTs  interpleader  to  determine  the  ownership 
of  property  embi*aced  in  a  bill  of  sale,  levied  upon  as  the  property  of 
the  vendor  and  claimed  by  the  vendee,  the  evidence  on  the  part  of  the 
claimant  was  to  the  effect  that,  upon  the  execution  of  the  bill  of  sale 
of  the  horses,  wagons  and  harness  prior  to  the  levy,  the  vendor  declared 
in  the  presence  of  witnesses  that  he  delivered  possession  of  the  prop- 
erty to  the  vendee,  and  delivered  the  key  of  the  stable  in  which  the 
horses  and  wagons  were  kept,  and  went  away  from  it  and  stayed  away ; 
that  the  vendee  took  possession  and  left  a  man  in  charge  for  himself ; 
that  the  drivers  who  had  formerly  been  in  the  vendor's  employ  entered 
into  the  vendee's  service,  drove  the  horses  for  him,  collected  bills  for 
him  and  paid  the  money  over  to  him ;  that  bills  wore  made  out  to  pat- 
rons in  his  name,  and  that  the  execution  creditor  and  others  had  notice 
of  the  sale  and  change  of  possession.  The  lease  for  the  stable  continu- 
ed in  the  vendor's  name,  but  the  vendee  paid  the  rent.  The  vendor's 
name  remained  upon  the  stable  and  wagons. 

Eeldy  that  the  court  below  committed  no  error  in  refusing  to  give 
binding  instructions  that  there  had  not  been  such  change  of  possession  as 
the  law  requires  in  such  cases :  Barr  v.  Reitz,  53  Pa.  266 ;  Garretson 
V.  Hackenberg,  144  Pa.  107,  and  Hugus  v.  Robinson,  24  Pa.  9,  applied: 
Stephens  v.  Gifford,  137  Pa.  219,  distinguished.  Janney  v.  Howard, 
339. 

2.  Where  the  court  pade  the  validity  of  the  transaction  as  between 
the  vendor  and  vendee  the  test  of  its  validity  as  against  the  execution 
creditor,  the  Supreme  Court  will  reverse,  although  the  court  subsequent- 
ly gave  correct  instructions  as  to  change  of  possession,  as  the  errone- 
ous instructions  may  have  misled  the  jury,    lb, 

SHERIFF'S  SALE.    See  PARTraON,  1. 

Distribution  of  fund  raised  by.    See  Judgment,  1. 

Trespass  against  sheriff  for  wrongful  sale.    See  Trespass,  1. 
SHOP-KEEPER.    See  Bailment. 
SOLICITATION  to  procure  deed.     See  Deed.  11. 
SPOLIATION  CLAIMS.    See  Decedent's  Estates,  14,  16. 
STATEMENT.    See  Pleading  ;  Practice,  (C.  P.) 
STATE  NORMAL  SCHOOL,  discharge  of  principal.    See  Equity,  8-5. 
STATE  REPORTER. 

1 .  The  decisions  of  the  Supreme  Court  left  unreported  at  the  end  of 
the  term  of  an  outgoing  reporter  must  be  reported  by  his  successor,  as 
the  outgoing  reporter  is  functus  officio.     State  Reporter's  Case,  560. 

2.  Section  6  of  the  act  of  June  12,  1878,  P.  L.  201,  which  provides  that 
the  salary  of  the  reporter  for  the  last  quarter  shall  not  be  paid  until 
the  decisions  of  that  year  shall  have  been  repotted,  does  not  apply  to  a 
reporter  whose  term  of  office  has  expired.  Its  effect  is  to  prod  the  in- 
cumbent and  keep  him  up  to  his  work.     lb, 

3.  Section  2  of  the  act  of  May  19, 1887»  P.  L.  127,  requiring  all  reports 
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STATE  REPORTER, 
to  be  placed  in  the  hands  of  the  publishers  within  twenty  days  after 
the  decisions  have  been  handed  down,  under  penalty  of  removal  from 
office,  is  repealed  by  implication  by  the  act  of  March  28. 1889,  P.  L. 
22,  requiring  all  cases  to  be  reported,  the  former  act  being  inconsist- 
ent widi  the  latter,  as  it  cannot  be  assumed  that  the  legislature  intend- 
ed to  impose  duties  upon  the  reporter  impossible  to  be  perfonned. 
lb. 

4.  A  reporter  who  has  faithfully  pei'formed  his  duty  and  kept  up 
with  the  business  of  the  court  as  far  as  practicable  is  entitled  to  his 
last  quarter's  salary,  notwithstanding  there  are  a  large  number  of  ar- 
rears of  unreported  cases.     lb, 
STATUTES.    See  Table  of  Acts  of  Assembly  (Donstrukd. 

Repeal  of.    See  Boroughs,  4,  6 ;  Bridges,  3,  4 ;  State  Reporter, 
3 ;  Streets,  3 ;  Tax  Liens,  2. 
STATUTE  OF  FRAUDS.    Parol  extension  of  written  lease.    See  Land- 
lord and  Tenant,  1,  2. 
Adverse  holding  by  vendor  of  land  against  vendee.    See  Deed,  4. 
*'  STOP,  LOOK  AND  LISTEN."    Rule  applied  to  street  railways.    See 

Negligence,  1-6. 
STREET  RAILWAY.    Rule  as  to  stop,  look  and  listen.    See  Negligence, 
1-6. 
Duty  to  pave.    See  Streets,  1. 
STREETS.    Widening  stieets  hi  boroughs.    See  Boroughs,  4,  5. 
As  boundaries  of  land.    See  Deed.  1,  2. 
Unguarded  opening  in  sidewalk.    See  Negligence,  31,  32. 

1.  The  refusal  of  the  court  to  grant  a  preliminary  injunction  to  restrain 
a  contract  for  paving  in  Philadelphia  was  affirmed  in  a  case  where  the 
street  was  occupied  by  a  condemned  macadamized  turnpike  and  by  a 
sti*eet  railway  which  had  paved  the  centime  of  the  street,  the  contract  also 
provided  for  keeping  the  street  in  repair  for  three  years ;  the  court  below 
holding  that  the  macadamizing  and  voluntary  paving  by  the  railway 
company  was  not  an  original  paving  **  by  the  owners  of  the  property,'* 
under  the  ordinance  of  April  1,  1859,  so  as  to  make  the  company  liable 
for  the  paving  ordered  by  the  city.    Leake  v.  Phila.,  643. 

2.  Under  the  act  of  May  1,  1876,  P.  L.  94,  providing  that  councils  of 
cities  other  than  those  of  the  first  class  shall  not  pass  ordinances  authoiiz- 
ing  grading  or  paving  of  streets  before  the  city  engineer  has  made  *  *  an  es- 
timate of  the  cost,  particularly  stating  the  items  and  the  cost  of  each,"  a 
statement  giving  the  contractor's  lump  price  for  the  finished  pavement, 
distributing  the  cost  of  work  and  materials  in  one  sum  over  the  surface 
of  the  finished  I'oadway  at  a  fixed  price  per  foot,  is  not  sufficient,  and 
the  ordinance  authorizing  such  improvement  is  void.  Erie  v.  Brady, 
462. 

3.  The  act  of  May  27,  1889,  repealing  the  act  of  1876,  will  not  have 
the  effect  of  validating  such  void  ordinance  under  the  act  of  1876,  or  of 
permitting  a  recovery  of  the  claim  for  paving.    lb. 

4.  Where  a  lease  has  been  terminated  by  a  notice  to  quit,  the  tenant 
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who  holds  over  as  tenant  at  will  has  no  interest  for  which  he  can  recover 
damages  for  the  opening  of  a  street.     Shaaber  v.  Reading^  402. 

6.  Where  the  notice  to  quit  has  been  given,  there  can  be  no  recovery 
for  probability  of  a  renewal  or  continuance  of  the  tenancy  which  gave 
the  leasehold  a  market  value.  And  it  is  inadmissible  for  that  purpose 
to  show  tiiat  the  custom  of  the  landloi-d  (a  railroad)  was  to  continue  the 
tenancy  indefinitely  and  that  the  notice  to  quit  was  given  only  by  reason 
of  the  proceedings  to  open  the  street.    Ih. 

6.  The  owner  of  property  abutting  on  a  public  street  is  entitled  to 
•damages  for  change  of  grade,  under  art.  16,  §  8  of  the  constitution, 
although  he  has  no  title  to  land  occupied  by  the  street.  Hobson  v. 
Philadelphia,  595. 

7.  A  property-owner  who  has  built  a  house  upon  his  lot  in  conformity 
with  the  existing  grade  of  an  old  and  open  public  highway,  can  recover 
damages  from  the  city  of  Philadelphia  for  depreciation  in  the  value  of 
the  property  occasioned  by  changing  the  actual  physical  elevation  of 
the  highway  in  front  of  the  lot  to  conform  to  a  plan-regulation  legally 
confirmed  after  the  building  of  the  house,  said  plan  being  the  first  regu- 
lation of  grade  and  differing  from  the  actual  physical  elevation  of  the 
old  highway  in  front  of  the  lot.     O'Brien  v.  Philadelphia,  589. 

8.  Where  a  property-owner  erected  a  house  on  his  lot  after  the  con- 
fiimation  of  the  plan  fixing  the  giTuie  of  a  street,  it  seems  that  he  is  re- 
stricted in  his  right  to  recover  to  injuiy  done  to  his  land  alone  by  the 
grading  of  the  street,  and  injury  to  his  house  as  an  item  of  damage  is 
properly  excluded.     Oroffr,  Philadelphia,  594. 

SUBROGATION  of  executor  for  advances  made  to  a  distributee.    See 

Decedent's  Estate,  12. 
Right  of  insurance  company  to  sue  in  its  own  name  person  causing  a 

fire  loss.    See  Fire  Insurance,  6. 
SUPREME  COURT.    See  Practice  (Supreme  Court)  State  Reporter. 
SURETYSHIP.    See  Principal  and  Surety. 
SURPLUSAGE  in  verdict.    See  Practice  (Supreme  Court),  10. 

TAXATION.    See  Tax  Liens. 

Special  building  tax  for  school  building.    See  Common  Schools. 

1.  Whatever  is  done  or  given  gratuitously  in  relief  of  the  public  bur- 
dens or  for  the  advancement  of  the  public  good  is  a  public  charity. 
Where  the  public  is  the  beneficiary  the  charity  is  public,  and  where  no 
private  or  pecuniary  return  is  reseiTed  to  the  giver  or  to  any  particular 
person,  but  all  the  benefit  resulting  from  the  gift  or  act  goes  to  the  pub- 
lic, it  is  a  purely  public  charity,  the  word  *•  purely"  being  equivalent  to 
wholly.    Episcopal  Academy  V.  Phila.,  565. 

2.  A  denominational  school  property,  vested  in  trustees,  for  the  pur- 
pose of  afifording  encouragement  to  the  education  of  youth,  is  a  purely 
public  charity,  although  the  school  is  not  open  in  the  same  way  to  the 
general  public  as  to  persons  connected  with  the  religious  denomination, 
but  the  general  public  are  admitted  as  vacancies  occur,  and,  when  ad- 
mitted, upon  the  same  terms  with  all  other  pupils.    lb. 
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3.  An  institution  founded  and  endowed  as  a  purely  public  charity, 
does  not  lose  its  ciiaracter  as  sucii,  under  the  tax  laws,  if  it  receives  a 
revenue  fi*om  the  recipients  of  its  bounty  sufficient  to  keep  it  in  opera- 
tion. It  must  not  go  beyond  self-support,  but  so  long  as  the  trustees  of 
the  school  manage  it  as  a  charity,  giving  the  benefit  of  what  might 
otherwise  be  profit  to  the  reduction  of  tuition  fees  or  the  increase  of 
the  number  of  free  scholars,  their  school  buildings  are  entitled  to  exemp- 
tion under  the  act  of  May  24,  1874.    lb. 

4.  Under  the  earlier  statutes,  a  coi'poration  was  "  organized  "  when 
its  officera  were  appointed  and  took  upon  themselves  the  burden  of  tlieir 
offices,  after  the  incorpomtion ;  but  the  word  ••  organized, ^^  as  used  in 
§  38,  clause  4,  of  the  general  corporation  act  of  April  29,  1874,  P.  l^. 
100,  is  used  in  a  more  comprehensive  sense,  as  including  incorporation. 
Under  that  act  the  apportionment  of  officers  becomes  effective  eo  in- 
stanti  with  the  incorporation  and  neither  could  take  place  without  the 
other.     CtymmonweaUhY,  Wm.  Mann  Co.,^^, 

6.  Under  the  act  of  June  1,  1889,  P.  L.  420,  providing  for  the  exemp- 
tion from  taxation  of  certain  corporations  organized  exclusively  for 
manufacturing  purposes,  the  word  '*  organized  "  refers  to  the  incorpora- 
tion and  not  to  the  exercise  of  its  function  in  business  operations.    lb. 

6.  Hence  a  coi*poration  organized  exclusively  for  manufacturing  pur- 
poses and  actually  carrying  on  manufacturing  within  the  state  during 
the  tax  year,  is  exempt  from  state  tax,  under  the  act  of  1889,  to  the  ex- 
tent of  its  property  so  used,  although  also  engaged  in  other  business.    lb» 

7.  But  the  property  or  capital  stock  used  for  purposes  other  than 
manufacturing  is  not  exempt  and  an  apportionment  will  be  made  for 
purposes  of  taxation,    lb. 

8.  The  act  of  June  30,  1885,  §  4,  requiring  the^  deduction  of  a  state 
tax  by  corporate  officers  in  paying  interest  on  scrip,  bond  or  certificate 
of  indebtedness  issued  to  residents  of  the  commonwealth,  with  penalty 
for  non-compliance,  applies  to  a  foreign  corporation  upon  bonds  owned 
by  either  individuals  or  corporations  in  Pennsylvania  and  acting  as 
trustees  for  persons  whose  residence  is  unknown,  although  the  bonds 
were  originally  issued  and  sold  to  non-residents.  Com.  v.  N.  F.,  L.  E. 
&  W.  B.  B.,  234 ;  Com.  v.  B.  &  H.  Canal  Co.,  246. 

9.  A  tax  upon  net  earnings  or  income  of  trust  companies,  which  have 
no  capital  stock,  holding  such  bonds,  under  §  27  of  the  act  of  June  1, 
1889,  is  a  tax  on  the  franchise  and  therefore  not  double  taxation,  al- 
though the  net  income  or  earnings  were  derived  from  the  interest  on 
bonds  taxable  under  the  act  of  1885.    lb. 

10.  Where  interest  was  payable  on  these  bonds  June  1, 1889,  the  date 
of  the  passage  of  the  act,  only  one  half  year's  tax  will  be  charged  for 
1889 :  Per  Simonton,  P.  J.    lb. 

11.  The  acts  of  June  30,  1885,  and  June  1,  1889,  are  not  in  conflict 
with  art.  ix,  §  1,  of  the  constitution  of  the  state,  requiring  uniformity  of 
taxation ;  nor  with  the  implied  prohibition  against  extra-territorial  taxa- 
tion, contained  in  the  fedeml  constitution ;  nor  with  art.  y,  and  art. 
xiv,  §  1,  of  the  amendments  to  the  constitution  of  the  United  States,  pro- 
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viding  due  process  of  law  and  equal  protoctaon ;  nor  with  art.  i,  §  10,  of 
the  U.  S.  constitution,  as  an  impairment  of  the  obligation  of  the  charter 
contract  with  the  foreign  state ;  or  with  the  contract  contained  in  the 
legislation  of  this  state,  which,  in  admitting  the  corporation  to  do  busi- 
ness, did  not  impose  any  condition  that  the  company  should  act  as  col- 
lector of  state  taxes ;  or  as  impairing  the  obligation  of  contracts  between 
the  corporation  and  its  creditors  or  the  holder  of  the  coupon ;  nor  do  said 
acts  violate  the  commerce  clause  of  the  constitution  of  the  United 
States,    lb. 

12.  The  Income  tax  on  corporate  bonds  or  loans,  imposed  by  the  act 
of  June  30,  1885,  is  not  a  tax  laid  on  the  company  nor  on  the  bond- 
holders as  a  body,  but  upon  each  resident  bondholder  as  an  individual. 
Com,  V.  P.  A  R.  B,  i?.,  312. 

13.  Pix)of  as  to  what  bonds  were  held  by  resident  bondholders  in  one 
year  is  not  proof  as  to  the  holding  for  a  subsequent  year,  even  though 
it  be  shown  that  the  aggi'egate  amount  was  fairly  constant,  and  tliere  is 
no  authority  in  law  to  deduct  the  tax  for  one  year  from  the  holders  for 
another  year.     lb, 

14.  In  the  collection  of  the  tax  on  corpoi*ate  loans  under  the  act  of 
1885,  the  corporation  or  its  treasurer  is  merely  the  agent  or  instrument 
of  collection  for  the  convenience  of  the  state.    lb, 

15.  The  question  is  not  whether  the  company  has  in  effect  and  through 
its  agencies  paid  the  interest,  but  whether  it  paid  at  such  time  and  in 

.  such  manner  that  the  treasurer  could  perform  the  duty  imposed  upon 
him  by  the  act  of  1885  of  deducting  the  tax  from  each  shareholder's 
interest ;  or  whether  the  omission  to  collect  the  tax  was  such  a  default 
as  to  make  the  company  directly  liable  for  the  amount.     lb. 

16.  Where  bonds  of  a  pi^a^jtically  insolvent  corporation,  with  interest 
in  default,  are  in  good  faith  exchanged  for  bonds  which  fund  the  arrears 
of  interest,  the  funding  of  the  interest  is  not  such  payment  as  will  render 
the  company  liable  for  tax  on  such  interest,  under  the  act  of  1885.  The 
payment  contemplated  by  the  act  is  payment  in  money.    lb, 

17.  A  solvent  corporation,  it  seems,  may  not  pay  its  interest  in  stock 
or  scrip,  or  other  equivalent  of  money,  and  thereby  escape  the  tax.     lb. 

18.  A  corporation  finding  itself  unable  to  meet  the  interest  on  a  large 
body  of  its  obligations,  was,  by  the  joint  action  of  stockholder  and 
creditors,  representing  a  large  amount  of  indebtedness,  placeil  in  tlie 
hands  of  a  receiver,  and  a  plan  of  reorganization  effected.  In  pui*su- 
ance  of  such  plan,  certain  of  the  bondholders  deposited  their  bonds, 
bearing  six  per  cent  interest,  with  an  agent  of  the  creditors,  who  gave 
therefor  negotiable  certificates  l)earing  four  per  cent,  and  interest  on 
these  ceitificates  was  advanced,  to  be  treated  as  interest  if  the  re- 
organization went  through,  but,  if  not,  as  advances  to  be  repaid.     lb, 

19.  The  reconstruction  trustees  also  made  payment  of  interest  with 
money  voluntarily  subscribed  by  certain  stock  and  junior  loan  holders, 
tlie  trustees  taking  an  assignment  of  coupons  as  means  of  reimburse- 
ment. Held,  that,  as  tlie  payment  was  a  voluntary  advance  of  money 
by  parties  not  liable  therefor,  and  not  as  agents  for  the  corporation,  it 
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was  not  a  payment  of  interest  by  the  corporation,  liable  to  tax  under 
the  act  of  1885:  Com.  r.  Reading  Coal  &  Iron  Cd.,  137  Pa.  481,  dis- 
tingaished.    lb. 

20.  A  subsequent  deposit  by  the  corporation  to  repay  the  advances 
for  preceding  years,  although  a  ratification  and  adoption  of  what  had 
been  done  as  having  been  done  on  behalf  as  well  as  for  the  benefit  of 
the  company,  is  not  such  a  payment  of  the  interest  that  the  company  is 
boimd  to  account  for  the  tax  under  the  act  of  1885.  The  settlement 
was  between  separate  paities  dealing  at  arm's  length,  and  was  the  accept- 
ance of  a  completed  act,  not  as  it  might  have  been,  nor  even  necessarily 
as  it  ought  to  have  been,  but  as  it  actually  was  at  that  time.  And  as 
the  tax  was  to  be  deducted  at  the  time  of  payment  from  the  then  holders, 
it  could  not  be  done  afterwards.    lb, 

21.  Such  ratification  and  deposit  constitutes  an  agency  as  to  future 
payment  of  interest  and  binds  the  corporation  for  the  tax  on  such  pay- 
ments, in  the  absence  of  sufficient  excuse  for  failure  to  deduct  the 
same.    lb, 

22.  Such  deposit  by  the  corporation  with  the  agent  to  be  paid  by  the 
agent  to  the  bondholders  to  make  up  the  full  amount  of  the  back 
interest  due  on  their  bonds  is  a  payment  of  interest  by  the  corporation 
subject  to  the  tax  under  the  act  of  1885.     lb. 

23.  Where  the  payment  of  interest  is  for  a  portion  of  a  year  only, 
the  tax  will  be  appoitioned.     lb. 

TAX  LIENS. 

1.  To  entitle  a  tax  lien  under  the  act  of  1879  to  priority,  a  certified 
copy  must  be  filed  under  the  act  of  1827.  Wm,  Wilson  etc.  Co.^s  Est., 
285. 

2.  The  act  of  April  14,  1827,  §  4,  requiring  a  certified  copy  of  tax 
liens,  arising  under  the  act  of  March  30,  1811,  §  12,  to  be  filed  before 
they  should  have  priority  over  lien  creditors,  is  not  repealed,  expressly 
or  by  implication,  by  the  act  of  June  7,  1879,  §  14,  P.  L.  119,  providing 
that  all  taxes  imposed  by  tliat  act  shall  be  a  lien  upon  the  franchises 
and  property,  both  real  and  personal,  of  corporations  and  limited  part- 
nerships, from  the  time  said  taxes  are  due  and  payable ;  and,  whenever 
such  franchises  and  property  shall  be  sold  at  a  judicial  sale,  all  taxes 
due  the  commonwealth  shall  be  first  paid  before  any  judgments,  mort- 
gages or  other  claims  which  shall  be  entered  of  record  or  become  a  lien 
after  the  passage  of  that  act,  and  expressly  repealing  all  inconsistent 
laws.  The  statutes  are  in  pari  materia.  The  system  provided  by  the 
act  of  1811  for  the  settlement  of  taxes  applies  to  taxes  imposed  by  later 
legislation.  Hence  the  act  of  1827  is  applicable  to  the  settlement  of 
taxes  under  the  act  of  1811.  whether  they  are  created  by  that  act,  or  acts 
of  later  date:  Arnold's  Est.,  46  Pa.  277,  and  Wilson's  Case,  4  Pa.  164, 
applied.    lb. 

3.  The  acts  of  1811  and  1879  include  every  form  of  liability  for  public 
money  retained  from  the  public  ti'easury ;  in  this  case,  moneys  due  from 
a  corporation  assigned  estate,  being  taxes  on  the  capital  stock  of  the 
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company  upon  settlement  of  their  accounts  by  the  auditor  genei-al' 
Com.  V.  Easton  Bank,  10  Pa.  442,  applied.    lb, 

4.  The  lien  of  a  registered  tax  is  not  preserved  by  the  issuing  of  a 
scire  facias  more  than  five  yeara  from  the  first  of  January  next  after  the 
tax  is  due,  although  it  is  within  five  yeai*s  from  the  filing  of  the  claim. 
Philadelphia  v.  Katea,  30. 

5.  The  lien  of  such  registered  taxes  is  pi*eserved  for  another  period 
of  fi\e  years  by  the  issuing  of  a  scire  facias  within  the  first  five  years. 
lb, 

6.  The  act  of  April  16,  1879,  P.  L.  24,  creating  a  collector  of  delin- 
quent taxes  and  providing,  in  §  5,  that  taxes  thereafter  registered  in 
cities  of  the  first  class  shall  be  a  lien  until  fully  paid,  etc.,  is  repealed  by 
implication  by  the  act  of  April  19,  1888,  P.  L.  9,  abolishing  the  office  of 
tax  collector  and  providing,  in  a  system,  directed  to  the  receiver  of  taxes^ 
complete  in  itself,  practically  identical  with  that  prescribed  by  the  act 
of  1879,  but  not  refemng  to  or  depending  on  that  act  in  any  respect,  and 
providing,  in  a  section  occupying  a  con*esponding  place  in  the  arrange- 
ment and  description  of  the  system  prescribed,  **  that,  in  all  cases  where 
the  taxes  shall  remain  unpaid  for  one  year  after  they  shall  have  become 
delinquent,  it  shall  be  the  duty  of  the  receiver  of  taxes  to  file  liens,  keep 
the  same  revived  and  proceed  to  collect  them  from  time  to  time,"  etc. 
Section  6  of  the  act  of  1879  was  a  part  of  the  system  provided  by  that 
act,  is  in  paii  materia  with  the  con*esponding  section  in  the  act  of  1888, 
and,  moreover,  the  direction  to  file  liens  and  keep  them  revived  is  ir- 
reconcilable with  the  continuance  of  the  lien  under  Uie  prior  act. 

7.  It  is  doubtful  if  a  statute  providing  a  perpetual  lien  for  taxes  in 
cities  of  the  first  class  is  valid,  under  ait.  in.,  §  7  of  the  constitution, 
prohibiting  local  or  special  laws  authorizing  the  creation,  extension  or 
impairing  of  liens. 

8.  Where  a  judgment  is  entered  for  want  of  an  affidavit  of  defence  on 
a  sci.  fa.  to  collect  taxes  whose  lien  is  gone,  the  judgment  should  not  be 
opened  on  appeal  for  invalidity  of  the  Hen.  The  taxes  may  still  be  due 
and  collectible  although  the  lien  is  gone.  The  opening  of  the  judgment 
in  such  case  is  a  matter  for  the  court  below. 

TELEGRAPH  COMPANIES. 

1.  While,  in  an  action  for  the  breach  of  a  contract  to  pay  money  for 
a  special  object  which  was  known  to  the  party  agi*ceing  to  make  the 
payment,  damages  directly  and  naturally  resulting  from  the  breach, 
and  therefore  supposed  to  have  been  in  contemplation  of  the  parties, 
may  be  recovered  in  addition  to  interest,  yet  such  damages  must  be 
shown  by  the  evidence.     Smith  v.  W,  U,  Telegraph  Co,,  561. 

2.  In  a  case  of  unintentional  delay  in  the  delivery  of  money  by  a  tele- 
graph company  whereby  plaintiff^s  note  was  protested,  there  can  be  no 
recovery  for  a  mere  loss  of  credit  by  reason  of  the  protest,  without 
showing  pecuniary  loss  as  a  consequence  of  the  protest.  The  rule  in 
the  case  of  refusal  of  a  bank  to  pay  a  customer's  check  where  his  de- 
posit is  sufficient  to  meet  it,  does  not  apply.     lb. 

TELEPHONE.    Rates  for  use.    See  Equity,  2 
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TENANCY  AT  WILL.    Right  of  tenant  to  damages.    See  Streets,  4. 
TENANTS  IN  COMMON. 

1.  The  lessee  of  one  tenant  in  common  is  lawfully  in  possession  of 
the  whole  tract  demised  and  an  entry  by  the  other  tenant,  pending  the 
lease,  coupled  with  an  unlawful  taking  of  the  lessee's  property,  becomes 
a  trespass  ab  initio.    Baker  v.  Lewis,  251. 

2.  The  lessee  of  land  let  for  one  half  the  ci"op  has  exclusive  title 
to  the  crop  after  severance  and  before  division,  and  an  entry  and  cap- 
tion of  a  portion  of  the  crop  by  one  claiming  to  be  a  tenant  in  common 
with  the  lessor  is  a  trespass.    lb. 

3.  The  remedy  of  an  excluded  tenant  in  conmion  in  such  a  case  is  an 
action  of  account  against  the  cotenant  and  perhaps  against  the  lattcr's 
lessee.  It  seems  that  if  he  repudiates  the  lea^e  he  may  sue  the  lessee 
for  mesne  profits  or  for  use  and  occupation.  But,  in  cither  case,  the 
claim  could  not  be  enforced  by  summary  caption  of  the  goods,    ift. 

TIOGA  COUNTY.    Liability  for  bridges.    See  Bridges,  1-6. 

TORTS.    See  Negligence. 

TOWNSHIPS.  Duties  as  to  highways  and  bridges.  See  Negugence, 
33-38. 

TRESPASS.  By  one  tenant  in  common  upon  the  lessee  of  the  other  ten- 
ant in  common.    See  Tenants  in  Common. 

1.  Where  one  acquires  title  to  property  after  \e\j  and  before  sale, 
he  can  maintain  an  action  of  trespass  against  the  sheriff  for  selling  his 
propeity  as  that  of  another.    Kitchen  v.  McCloskey,  876. 

2.  To  support  a  verdict  for  punitive  damages  in  trespass,  the  plain- 
tiff's statement  need  not  aver  wantonness,  malice,  or  ill-will  specifically, 
where  it  avers  that  tlie  defendant  tore  down,  demolished  and  carried 
away  plaintiff^s  fence  and  trampled  down  and  destroyed  growing  crops. 
Kennedy  y.  Erdrtian,  427. 

3.  Where  plaintiff^s  evidence,  practically  undisputed,  showed  that  the 
trespass  consisted  of  tearing  down  a  fence  which  had  existed  for  half  a 
century,  with  open,  peaceable  and  exclusive  possession  and  cultivation 
of  the  land  up  to  the  fence,  and  that  defendant  was  remonstrated  with  prior 
to  taking  down  the  fence  and  yet  proceeded  to  do  so  with  a  strong  hand, 
loose  conversations,  known  to  plaintiff  before  he  got  title,  occumng 
some  twenty  years  before  between  defendant  and  plaintiff's  predecessor 
in  title,  to  the  effect  that  the  fence  was  to  be  moved  to  a  compromise 
line,  being  insufficient  to  establish  the  line  and  inadmissible  for  that 
purpose,  are  also  inadmissible  in  mitigation  of  damages.    lb, 

4.  Declarations  of  defendant,  after  being  remonstrated  with  by  plain- 
tiff, that  he  was  determined  to  tear  down  the  fence  between  plaintiff 
and  defendant,  are  admissible  to  show  malice  and  ill-will,  and  that  the 
trespass  was  wanton  and  aggravated,  for  the  purpose  of  enhancing  the 
damages.    lb. 

TRUSTS  AND  TRUSTEES.  See  Assignment  for  Benefit  of  Cred- 
itors. 

1.  Where  a  trustee  is  admin isti-ator  of  the  estate  out  of  which  the  tnist 
arises  and  receives  commissions  as  administrator  and  claims  unsuccess- 
fully not  to  be  liable  for  the  interest  of  the  trust  estate,  he  may  bo  de- 
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TRUSTS  AND  TRUSTEES, 
prived  of  all  commissions,  and  one  half  of  the  costs  of  the  audit  <in 
exceptions  to  his  account  as  trustee  may  be  imposed  upon  him.    OlcTs 
Est,,  529. 

2.  A  trust  is  not  illegal  as  a  restraint  upon  alienation  where  there  is 
a  vested  interest  in  the  devisee  which  he  can  sell  or  dispose  of  at  pleasure 
and  it  is  only  the  time  of  the  enjoyment  of  the  profits  which  is  post- 
poned.    Cooper's  Est,,  676. 

3.  A  testatrix  left  all  her  property  to  her  children  who  may  be  living 
at  the  time  of  her  death,  share  and  share  alike,  subject  to  the  control  of 
her  executor  and  tinistee  to  manage  the  property  as  far  as  possible  as 
her  husband  had  done,  and  equally  divide  the  income  and  principal  aris- 
ing from  the  sale  of  real  estate  among  the  persons  entitled  under  the 
will  in  such  manner  as  shall  seem  proper  to  the  executor.  In  regard  to 
the  final  distribution  of  the  estate,  she  directed  her  executor  and  trustee, 
when  two  thirds  of  the  persons  interested  shall  so  demand,  to  sell  the 
property  and  divide  the  proceeds  among  those  interested  under  the  pro- 
visions of  the  will. 

Held  that  the  trust  was  an  active  one,  for  a  lawful  purpose,  the  man- 
agement of  the  estate,  and  not  in  conflict  with  the  law  in  regard  to  per- 
petuities. The  mere  fact  that  no  time  is  fixed  within  which  the  power 
of  sale  must  be  exercised,  does  not  of  itself  create  a  perpetuity,  as  it 
must  be  exercised  within  a  reasonable  time.  Besides  it  was  competent 
for  all  parties  in  interest  at  any  time  to  defeat  the  power  and  take  the 
property  discharged  thereof.    lb. 

4.  Where  a  municipal  corporation  receives  a  legacy  upon  trusts  which 
are  invalid,  the  fund  is  not  impressed,  in  the  hands  of  the  corporation, 
with  such  a  ti'ust  in  favor  of  the  testator's  representatives  as  renders  the 
corporation  liable  to  account  to  them  in  the  orphans'  court.  Franklin's 
Est,,  437. 

5.  In  the  absence  of  an  express  grant  of  power  to  accept  and  admin- 
ister purely  private  trusts,  a  municipal  corpoi-ation  cannot  do  so.  That 
the  trust  in  question  is  a  resulting  tioist,  implied  independently  of  the 
intention  of  donor  and  trustee,  does  not  militate  against  this  proposition. 
The  policy  of  the  law  may  not  be  defeated  by  a  fiction  invented  to  pre- 
vent a  failure  of  justice.    lb. 

6.  Not  decided  whether  an  accumulation  for  terms  in  gross  of  one  and 
two«hundred  years  in  favor  of  young  married  aitificera,  and  gifts  over 
to  a  city  and  a  state  on  charitable  and  non  charitable  uses,  are  or  are 
not  valid.    lb. 

7.  The  creation  of  a  separate  use  is  always  a  question  of  intention  to 
be  gathered  from  the  will,  the  surrounding  cireurastances,  and  the  con- 
dition of  the  estate  and  family.    MacConneU  v.  Wright,  275. 

8.  The  burden  of  proof  is  upon  those  claiming  the  creation  of  a  sep- 
arate use  to  show  it  by  language  clearly  indicating  such  intent.     lb. 

9.  Testatrix  by  her  will  gave  to  her  adopted  daughter  the  bulk  of  her 
personal  property,  valued  at  about  $70,000,  and  **  all  the  rest  and  residue 
of  my  estate,  real,  personal  and  mixed,  absolute!}'  and  in  fee,^'  and  in- 
cluding therein  possible  lapsed  legacies,  **  free  from  the  control  of  her 
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TRUSTS  AND  TRUSTEES, 
presenl  or  future  husband,  and  without  liability  for  his  debts,  bat  whollj 
for  her  own  use  and  benefit  and  subject  to  her  own  control."  She  also 
devised  to  her  daughter  a  mansion  house  property  containing  about  ten 
acres,  with  the  *'  request  that  she  shall  retain  and  occupy  the  same  as  a 
homestead  for  herself  and  family  as  long  as  she  possibly  can,  and  I  di- 
rect that  the  homestead  shall  not  be  sold  or  in  any  manner  made  liable 
for  the  payment  of  my  debts,  legacies,"  etc.  This  homestead  she  after- 
wards conveyed  to  her  daughter  in  fee,  whom  she  made  executrix  with 
power  of  sale  of  realty,  except  the  homestead,  for  payment  of  debts  and 
legacies.  The  residuary  estate  consisted  of  some  forty-two  acres  of  un- 
improved city  lots,  which  testatrix  had  laid  out  and  placed  on  the  mar- 
ket. Streets  were  being  opened  and  municipal  improvements  made  at 
the  time  of  her  death.  Her  personal  estate  was  appraised  at  about 
$86,000,  her  real  estate  at  $207,000.  Her  legacies  and  debts,  including 
municipal  improvements  and  collateral  inheritance  tax,  amounted  to 
about  $75,000.  The  income  from  the  real  estate  was  less  than  $1,800, 
the  tax  over  $3,000. 

Eeld^  that,  from  the  will  and  the  surrounding  circumstances,  the  in- 
tent to  create  a  separate  use  trust  did  not  appear,  and  the  estate  granted 
was  a  fee.    lb, 

10.  While  the  provision  as  to  use  and  control,  standing  alone,  might 
create  a  separate  use  trust,  when  it  is  preceded  by  a  devise  of  the  estate 
"  absolutely  and  in  fee  simple,"  and  by  a  further  clause  giving  an  ab- 
solute power  of  sale,  with  the  provision  that  the  purchasers  shall  not  be 
bound  to  look  to  the  application  of  the  purchase  money,  the  intention  of 
the  testatrix  to  create  a  separate  use  ma^r  be  more  than  doubted :  Per 
Paxson,  C.  J.    lb, 

UNDUE  INFLUENCE.    See  Deed,  11. 

USES  AND  TRUSTS.    See  Trusts  and  Trustees. 

VERDICT,  surplusage  in.    See  Practice  (Supreme  Court),  10. 

Excessive  verdict  for  obstruction  of  way.    See  Wat. 
VESTED  INTERESTS.    See  Trusts  and  Trustees. 
VIEWERS.    See  Bridges;  Road  Law;  Streets. 

WAIVER  of  conditions  of  fire  insurance  policy.   See  Fire  Insurance,  1,2. 
Of  written  notice  of  extension  of  lease.    See  Landlord  and  Ten- 
ant, 1,  2. 
WAY. 

1.  Whether  the  use  of  a  way  has  been  open  and  adverse  for  twenty - 
one  years  is  a  question  for  the  Jury,  although  concurrently  used  by  the 
owner  of  the  servient  tenement :  Bennett  v.  Biddle,  420. 

2.  An  admission  of  a  predecessor  in  title  during  his  ownership  that 
he  had  no  right  to  close  a  way  is  competent  evidence  against  a  subse- 
quent owner  of  the  servient  tenement.    lb, 

8.  A  conversation  occurring  before  the  obstruction  of  a  way,  between 
the  owner  of  the  servient  tenement  and  her  lessee,  in  which  the  lessee 
expressed  his  opinion,  in  answer  to  her  inquiry,  that  the  way  could  not 
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be  closed,  is  competent  evidence  upon  the  question  of  damages,  although 
not  competent  upon  the  character  of  the  way.    lb. 

4.  If  in  the  opinion  of  the  trial  judge  a  verdict  for  plaintiff  in  trespass 
is  excessive,  considering  only  the  damages  suffered  up  to  the  time  of  the 
impetration  of  the  writ,  he  may  in  his  discretion  permit  it  to  stand  by 
imposing  terms  on  the  plaintiff  to  file  a  release  of  all  damages  up  to 
the  date  of  the  verdict ;  and  the  Supreme  CJourt  will  not  reverae  unless 
satisfied  that  injustice  has  been  done.    lb. 

WIDOW'S  ELECTION.    See  Decedent's  Estate.  5.  * 

WILLS.    See  Trusts  and  Trustees. 

Depositions  of  infirm  witness  in  feigned  issue.    See  Evidence,  3. 

1.  Where  a  witness  had  frequent  intercourse  with  decedent  and 
abundant  opportunity  to  observe  his  condition  and  note  the  changes  in 
itdunng  the  last  years  of  his  life,  and  testified  to  specific  acts  and  con- 
versations which  formed  a  basis  for  an  inference  that  decedent  was  of 
unsound  mind,  asufiicient  foundation  has  been  laid  to  permit  the  wit- 
ness to  give  his  opinion  respecting  the  sanity  of  the  decedent  at  the  time 
of  the  execution  of  the  alleged  will.  The  admissibility  of  such  evidence 
is  a  matter  for  the  court,  its  effect  exclusively  for  the  jury.  Cam,  Title 
Co,  V.  Oray,  255. 

2.  The  intent  of  a  testator  is  to  be  gathered  from  his  entire  will, 
rather  than  from  the  terms  of  a  particular  devise,  which,  i*egarded  alone, 
might  be  inconsistent  with  his  testamentary  scheme  as  a  whole.  Dean 
V.  WirUon,  227. 

3.  A  testator  devised  to  his  children  by  name  all  of  his  residuary  es- 
tate, except  that  devised  to  his  wife,  which  was  a  life  estate  in  the 
mansion  house  and  curtilage.  On  the  death  of  the  wife  the  mansion 
house  and  curtilage  were  to  be  divided  equally  among  his  children  sur- 
viving and  the  issue  of  such  as  might  be  dead.  He  further  provided 
that,  as  the  mansion  house  and  curtilage  were  not  susceptible  of  division, 
it  should  be  appraised,  on  the  death  of  his  wife,  and  *'  the  same  shall 
be  taken  by  such  of  my  devisee  or  devisees  as  shall  take  the  farm  now 
attached  to  the  same,  securing  the  respective  portions  to  those  interested 
by  bond  and  mortgage  payable  in  five  equal  annual  payments  with 
interest." 

Held,  that  the  words  of  the  clause  quoted  were  not  precatory,  but 
testamentary;  that  the  estate  was  contingent  upon  the  partition,  but 
would  vest  at  that  time ;  and,  being  once  vested,  the  law  would  not 
imply  that  the  appraisement  and  payment  of  the  shares  to  the  other 
children  was  a  condition  of  the  devisee's  tenure.  The  remedy  of  the 
other  parties  in  interest  would  be  in  the  orphans'  court,    lb. 

4.  A  charge  on  land  can  arise  only  from  the  express  language  of  a 
will  or  by  necessaiy  implication.  A  will  contained  certain  charges  on 
the  real  estate  for  testator's  wife  and  a  bequest  to  her  of  the  yearly  in- 
terest of  one  third  of  the  real  estate  **  of  the  valuation  heroim^er  made 
thereof."  Testator  then  gave  his  grandson  the  real  estate,  charged  witli 
the  gifts  to  the  wife,  and  valued  and  appraised  at  a  certain  sum,  provid- 
ing that  in  case  the  grandson  sold  the  property  he  should  give  his  brothei*s 
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and  sisters  the  first  offer  to  buy  the  same,  upon  the  same  conditions  and 
for  the  same  price  at  which  it  was  valnedand  devised  to  him.  The  res- 
idue of  the  estate  was  given  to  his  brothers  and  sisters,  share  and  share 
alike,  and  it  was  further  provided  that  if  their  respective  shares  should 
be  greater  than  his  share,  the  excess  over  his  share  should  be  equally 
divided  between  them  all.  Held,  that  the  amount  of  the  appraisement 
was  not  intended  by  the  testator  as  a  charge  upon  the  real  estate  but 
merely  as  a  valuation.     Shenk  v.  Shenk,  521. 

5.  A  direction  in  a  will,  to  produce  a  conversion,  must  be  positive  and 
explicit,  irrespective  of  all  contingencies  and  independent  of  all  discre- 
tion.   Becker's  Est.,  524. 

6.  A  will  provided  for  the  division  of  testator^s  estate  between  his 
children,  except  a  sum  charged  on  land  for  the  widow,  and  as  to  one  son^s 
share  the  executors  were  ordered  *^  to  purchase  a  property  at  some  con- 
venient place  for  the  use  of  the  son  during  his  life  and  after  his  death 
to  go  to  his  heirs. ^'  On  the  death  of  the  widow,  the  sum  set  apart  for 
her  was  to  be  divided  among  testator^s  children,  and  the  executors  were 
ordered  to  put  the  same  son^s  share  **  to  interest  or  purchase  some  pro- 
perty  for  his  use,  subject  to  the  same  conditions,  as  above. ^*  The  codi- 
cil provided  that  the  son  was  **  only  to  receive  the  income  of  the  premises 
which  the  executors  are  to  purchase  for  his  use."  The  widow  refused 
to  take  under  the  will  and  her  duwer  amoimted  to  more  than  the  sum 
set  apart  by  the  will.    The  son  died  before  the  widow. 

Held,  that  there  was  no  conversion  as  to  the  dower  and  that  it  was 
properly  distributed  as  personalty.    lb, 

7.  The  words  ** equally  to  be  divided"  and  **  share  and  share  alike" 
in  a  will  usually  mean  a  division  per  capita  and  not  per  stirpes ;  but 
where  the  devise  is  not  to  the  several  children  of  brothers  and  sisters, 
but  to  the  children  of  several  brothers  and  sisters,  and  the  classes  are 
distinguished  by  the  woi*d  **  and  "  between  each,  it  amoimts  to  a  classi- 
fication, and  the  children  of  each  class  take  their  parentis  share,  not- 
withstanding the  use  of  the  words  **  share  and  share  alike."  Hiestand 
V.  Meyer,  501. 

8.  Where  the  main  provision  of  a  will  covers  the  whole  subject  and 
is  defined  in  terms  that  exclude  all  doubt,  and  the  subsidiary  provision 
may  by  conjecture  be  made  general  or  partial  and  may  be  capable  by 
construction  either  of  subverting  entirely  or  of  modifying  only  the 
original  gift,  such  subsidiaiy  provision  must  ordinarily  be  confined  to 
its  partial  and  restricted  operation.    lb. 

9.  A  will  contained  a  devise  of  one  tract  of  land  to  a  son  and  upon  his- 
death  to  his  son^s  children  and  another  tract  to  his  daughter  and  upon 
her  death  to  her  daughter's  children,  and  then  directed  that  after  the 
death  of  the  son  and  daughter,  all  the  land  should  be  equally  divided 
between  the  children  of  the  son  and  the  children  of  the  daughter,  shai*e 
and  share  alike,  and  all  the  interest  testator  had  in  the  tract  devised  to 
the  daughter  (an  undivided  interest)  should  be  divided  among  the  chil- 
dren as  aforesaid. 

Held,  that  all  the  provisions  of  the  will  can  be  harmonized  byconstru- 
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ing  the  latter  providon  of  the  will  to  mean  an  equal  division  of  the  first 
tract  to  the  son^s  children  and  of  the  second  tract  to  the  daughter's  chil- 
dren,   lb. 

WITNESS.    See  Evidence. 

W^ORDS  AND  PHRASES,   **  organized ''  in  corporations.     See  Taxa- 
tion, 4,  5. 

••Regular  rates  "for  telephone  service,  mean  rates  charged  in  the 
neighborhood.    MarHnsburg  Bank  v.  Telephone  Co,,  36. 
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